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[No.  1820.] 
Hamill  et  al.  v.  Peck. 

Pkactick — Garnishment — Judgment  Debt. 

\  judgment  debt  is  uot  subject  to  garnishment  by  piu<  i .  ,^  from  a  court 
other  thiin  that  in  which  the  judgment  was  rendered.  A  judgment 
may  be  reached  and  impounded  to  satisfy  the  debts  of  the  judgment 
creditor,  but  it  must  be  done  by  proceedings  in  the  court  which  has 
jurisdiction  of  the  judgment  sought  to  be  reached. 

Appeal  from  the  District  Court  of  Olear  Creek  County. 

Morrison  &  De  Soto,  for  appellants. 

Mr.  Wm.  T;  Rogers  and  Mr.  C.  C.  Post,  for  appellee. 

Wilson,  J.,  delivered  the  opinion  of  the  court. 

July  25,  1889,  in  the  district  court  of  Clear  Creek  county, 
appellant  Hamill,  who  is  a  defendant  in  this  suit,  recovered 
judgment  against  ai)pellee  Peck  for  ^2,088.50,  and  costs. 
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May  25,  1892,  Peck  paid  thereon  $750,  for  which  he  re- 
ceived credit.  May  13,  1895,  in  a  suit  pending  in  the  dis- 
trict court  of  Arapahoe  county,  judgment  was  rendered  in 
favor  of  one  Fred  W.  Cline,  and  against  Hamill,  for  an  amount 
exceeding  $4,000.  On  May  25,  1895,  execution  issued  on 
this  judgment.  On  the  same  day  garnishee  summons  was 
thereunder  served  upon  plaintiff  Peck,  who  immediately 
filed  answer  thereto  admitting  an  indebtedness  by  him  to 
Hamill  on  the  Clear  Creek  judgment  in  the  sum  of  11,400. 
Julj  1 2,  1895,  Hamill  formally  assigned  his  judgment  against 
Peck  to  defendant  Strousse,  and  on  July  16  following,  execu- 
tion was  issued  thereon,  and  levied  by  the  defendant  Bell, 
sheriff  of  Clear  Creek  county,  upon  certain  realty  claimed 
to  be  the  property  of  plaintiff  Peck.  On  August  19,  1895, 
plaintiff  instituted  this  suit  in  the  district  court  of  Clear 
Creek  county  making  Hamill,  Strousse  and  Sheriff  Bell 
defendants.  The  complaint  set  forth  the  above  facts  and 
prayed  an  injunction  to  restrain  the  sale  of  his  property 
under  the  Hamill  execution.  On  the  same  day  a  tempo- 
rary restraining  order  was  granted  by  the  county  judge. 
Thereafter,  October  2,  1895,  an  amended  complaint  was 
filed  in  which  the  additional  averments  were  made  that 
Peck  on  August  28,  subsequent  to  the  commencement  of 
this  suit,  had  filed  an  amended  garnishee  answer  in  the 
Cline  suit,  wherein  he  admitted  an  indebtedness  on  the 
Hamill  judgment  of  11,580.61,  instead  of  $1,400 ;  also  that 
on  September  9,  following,  judgment  had  been  rendered 
against  him  as  garnishee,  and  in  favor  of  Cline  by  the  dis- 
trict court  of  Arapahoe  county  for  said  sum,  and  that  on 
September  26,  following,  during  the  pendency  of  this  action, 
he  had  fully  paid  off  and  discharged  the  same.  Defendants 
Hamill  and  Strousse  answered,  denying  that  plaintiff  was 
entitled  to  any  credit  on  the  Hamill  judgment  except  $750, 
and  that  he  had  paid  the  judgment  against  him  as  garnishee, 
and  alleging  inter  alia  that  they  had  no  notice  of  the  gar- 
nishee proceedings  ;  that  they  were  fraudulent  and  collusive 
between  Cline  and  Peck,  being  instigated  by  the  latter  for 
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the  purpose  of  escaping  payment  of  the  Hamill  judgment ; 
that  they  were  wholly  void  and  of  no  effect,  and  that  the 
proceedings  in  the  Cline  suit  had  been  taken  to  the  supreme 
court  on  writ  of  error  and  were  there  pending  for  review. 
Plaintiff  replied  denying  the  material  allegations  in  the  an- 
swer, and  alleging  that  he  had  satisfied  the  judgment  of 
$1,580  against  him  as  garnishee  by  giving  to  Cline  his 
promissory  notes  for  the  aggregate  sum  of  $790.65  paya- 
ble in  six  and  twelve  months  from  September  26,  1895. 
Upon  final  hearing  the  court  found  that  at  the  time  of  the 
garnishment,  plaintiff  was  indebted  on  the  Hamill  judgment 
in  the  amount  of  fl,673.47,  but  that  he  was  liable  on  the 
garnishee  judgment  in  the  sum  admitted  by  his  amended 
answer.  Decree  was  thereupon  rendered  making  perpetual 
the  injunction  as  to  $1,580.61,  and  dissolving  it  as  to  the  bal- 
ance found  due  to  Hamill.  From  this  defendants  Hamill  and 
Strousse  appeal  to  this  court. 

The  important  and  controlling  question  for  determination 
is  one  solely  of  law.  Is  a  judgment  debtor  subject  to  garnish- 
ment under  process  from  a  court  other  than  that  in  which 
the  judgment  was  rendered?  The  proposition  has  never 
been  raised  before  the  appellate  courts  of  this  state,  or,  if  it 
has,  there  has  been  no  judicial  determination  of  it.  Neither 
liave  we  any  statutory  or  code  provision  directly  in  point. 
In  the  courts  of  other  states  and  in  those  of  the  United  States, 
where  the  question  has  been  considered,  there  is  an  irreconcil- 
able conflict  of  authority.  By  some  it  has  been  expressly 
held  that  a  judgment  debtor  is  subject  to  garnishee  process 
from  any  court  of  jurisdiction  competent  to  issue  it.  Luton 
V.  Hoehn,  72  lU.  81 ;  Fiduan  v.  li.  R.  Co.,  31  Pa.  St.  114 ; 
Halhert  v.  Stimon,  6  Blackf.  (Ind.)  399 ;  Gager  v.  Watson, 
11  Conn.  168 ;  Jonen  et  al.  v.  Onge,  67  Wis.  520 ;  Belcher  v. 
Grubh,  4  Harr.  (Del.)  46T ;    Oi<horn  v.  Cloud,  23  Iowa,  104. 

Some  other  cases  cited  do  not  go  to  the  extent  claimed  for 
them  by  appellee.  They  simply  hold  that  a  judgment  cannot 
be  levied  upon  and  sold,  but  that  the  proper  way  to  reach  the 
debt  evidenced  by  it,  is  by  process  of  garnishment.     The 
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question  did  not  arise  as  to  what  court  would  have  jurisdic- 
tion to  issue  such  process.  Whether  it  must  be  by  the  same 
court  which  rendered  the  judgment,  or  might  be  by  a  differ- 
ent court,  was  not  raised  nor  determined.  On  the  contrary 
it  seems  to  be  the  conceded  rule  in  the  federal  courts,  and  it 
lias  been  so  held  by  the  courts  of  highest  jurisdiction  in  many 
of  the  states,  that  a  judgment  debtor  cannot  be  held  under 
garnishee  process  issued  from  another  court.  Wallace  v. 
McCo7mell,  13  Pet.  (U.  S.)  151;  Henry  et  al.  v.  aold  Park 
Min.  Co.,  15  Fed.  Rep.  619 ;  Ahlhauser  v.  Butler  et  al.,  50 
Fed.  liep.  708  ;  Ro^ensteivi  et  al.  v.  Tarr  et  al.,  51  Fed.  Rep. 
372  ;  Fraiiklinv.  Ward,  3  Mason,  136  ;  Bank  v.  Snow,  9  R.  I. 
11 ;  Prescott  v.  Parker,  4  Mass.  170  ;  Young  v.  Young.,  2  Hill 
(S.  C),  436 ;  Sliinn  v.  Zimmerman,  3  Zab.  (N.  J.)  150  ; 
Burrill  v.  Letson,  2  Spears  (N.  C),  318 ;  Trowbridge  v. 
Meana,  5  Ark.  135 ;  Norton  v.  Winter,  1  Ore.  47 ;  Burnham 
V.  Folsom,  5  N.  H.  566 ;  Alston  v.  Clay,  2  Hayw.  171 ;  Daw- 
son V.  Holcomhe,  1  Ohio,  135;  Embree  v.  ffanna,  5  Johns. 
100 ;  Sievers  v.  Wheel  Co..  43  Mich.  275 ;  Clodfelter  v.  Cox, 
1  Sneed  (Tenn.),  330 ;  Scott  v.  Rohman,  43  Neb.  628  ;  Per- 
kins V.  Guy,  2  Mont.  15. 

Some  of  these  authorities,  especially  in  the  federal  courts, 
even  go  to  the  extent  that  garnishee  process  will  not  lie 
where  the  debt  is  in  suit  in  another  court.  In  Wallace  v. 
McConnell,  supra,  the  court  said:  "  The  plea  shows  that  the 
proceedings  on  the  attachment  were  instituted  after  the  com- 
mencement of  this  suit.  *  *  *  If  this  doctrine  be  well 
founded,  the  priority  of  suit  will  determine  the  right.  The 
rule  must  be  reciprocal,  and  where  the  suit  in  one  court  is 
commenced  prior  to  the  institution  of  proceedings  under 
attachment  in  another  court,  such  proceedings  cannot  arrest 
the  suit ;  and  the  maxim,  qui  prior  est  tempore  potior  est  jure, 
must  govern  the  case.  This  is  the  doctrine  of  this  court  in 
the  case  of  Renner  and  Bussard  v.  Marshall,  1  Wheat.  216,  and 
also  in  the  case  of  Beaston  v.  The  Farmers'  Bank  of  Mary- 
Land,  12  Pet.  102 ;  and  is  in  conformity  with  the  rule  that 
prevails  in  other  courts  in  this  country,  as  well  as  in  the  Eng- 
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lisli  courts  ;  aud  is  essential  to  the  jjrotectioii  of  the  rights 
of  the  garnishee  ;  and  will  avoid  all  collisions  in  the  proceed- 
ings of  different  courts,  having  the  same  subject  matter  l)efore 
them.  5  Johns.  100  ;  9  Jolms.  221,  and  the  cases  there 
cited."  This  was  in  an  action  on  a  promissory  note,  wherein 
the  defendant  pleaded  that  for  a  portion  of  the  sum  owing 
by  him  on  the  note,  he  had  been  duly  summoned  and  judg- 
ment had  been  rendered  against  him  as  garnishee  in  a  suit 
against  the  plaintiff  and  payee  in  the  note  in  another  court 
in  the  same  state.     A  demurrer  to  the  plea  was  sustainerl. 

Shinn  v.  Zimmerman  is  a  well  considered  and  leading  case 
cited  iu  all  of  the  cases  which  hold  the  doctrine  that  a  judg- 
ment debtor  cannot  be  held  by  garnishee  process  issuing 
from  another  court.  It  is  true  that  in  this  case  the  gar- 
nishee proceedings  were  had  in  another  state  than  that  in 
which  the  judgnient  was  rendered  on  the  debt  sought  to  be 
garnished,  but  the  reasons  given  and  principles  enunciated 
are  equally  applicable  to  similar  proceedings  in  different 
courts  of  the  same  state.  In  the  unanimous  opinion  of  the 
court  rendered  by  the  Chief  Justice,  it  was  said :  "  But,  if 
the  debt  be  attached  after  judgment,  what  protection  has  the 
garnishee  against  the  judgment  or  the  claims  of  the  attach- 
ing creditor  ?  His  property  is  liable  to  immediate  seizure 
and  sale  under  the  execution  upon  the  judgment,  while,  at 
the  same  time,  he  is  made  liable  for  the  amount  of  the  judg- 
ment to  the  attaching  creditor.  If  it  be  said  that  the  court 
will  exercise  its  controlling  power  to  prevent  such  injustice, 
the  answer  is  that  even  when  the  judgment  is  in  one  of  the 
courts  of  tliis  state,  the  levy  and  sale  inay  he  made  at  a  time 
when  the  court  cannot  exercise  its  controlling  power.  *  *  * 
Upon  a  question  of  conflict  of  jurisdiction,  it  is  clear  that 
the  court  which  first  acquires  jurisdiction  of  the  subject- 
matter  of  controversy  is  entitled  to  exercise  it,  and  to  enforce 
the  execution  of  its  own  judgment.  *  *  *  This  view  of  the 
case  is  fully  sustained  by  the  authorities.  No  case  has  been 
referred  to,  none  is  known  to  exist,  to  sustain  the  position 
that  a  judgment  debt  is  liable  to  attachment.  The  authori- 
ties are  clear  against  the  position." 
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The  standard  text  writers,  upon  review  of  the  two  lines  of 
authorities  on  this  disputed  question,  also  sustain  this  view 
as  being  more  in  accord  with  sound  reason  and  with  the 
great  weight  of  modern  authority.  Drake  on  Attachment, 
§  625 ;  Freeman  on  Executions,  §  166 ;  Waples  on  Attach- 
ment and  Garnishment  (1st  ed.),  p.  596. 

In  the  fii'st  named,  after  giving  the  reasons  urged  in  the 
decisions  holding  the  doctrine  that  a  judgment  debtor  is  lia- 
ble to  garnishee  process  from  any  court,  the  author  says : 
"  However  strongly  these  reasons  apply  to  the  ease  of  a  gar- 
nishment of  the  judgment  debtor  m  the  same  court  in  which 
the  judgment  was  rendered,  their  force  is  lost  when  the 
judgment  is  in  one  court  and  the  garnishment  in  another. 
There  a  new  question  springs  up,  growing  out  of  the  conflict 
of  jurisdiction  which  at  once  takes  place.  Upon  what  ground 
can  one  court  assume  to  nullify  in  this  mdii'ect  manner  the 
judgment  of  another?  Clearly  the  attempt  would  be  ab- 
surd, especially  where  the  two  courts  were  of  different  ju- 
risdictions, or  existed  under  different  governments."  Mr. 
Freeman  says  on  the  subject :  "  The  garnishment  of  debts  is 
authorized  upon  the  theory  that  the  garnishee  owes  some- 
thing to  the  defendant,  which,  after  the  service  of  garnish- 
ment, may  be  lawfully  witlilield  from  the  defendant  and 
appropriated  to  the  payment  of  defendant's  creditors.  But 
when  the  debt  has  merged  into  a  judgment,  the  defendant 
has  no  right  to  delay  its  payment :  nor  has  he  any  means 
aside  from  payment  of  preventing  liis  property  from  being 
taken  and  sold  under  execution  for  the  satisfaction  of  the 
judgment.  Therefore  it  has  been  held  in  a  majority  of  the 
states,  that  a  debt  due  by  judgment  cannot  be  reached  by 
garnishment." 

"  Mr.  Waples  says  :  "  He," — the  debtor, — "  has  no  cause 
of  complaint  when  he  gets  acquittance  by  paying  to  another 
under  judicial  order  what  he  would  otherwise  be  obliged  to 
pay  to  his  immediate  creditor.  He  would  have  cause  to  com- 
plain should  he  be  made  to  pay  at  a  time  when  such  payment 
would  give  him  no  acquittance  or  under  cii'cumstances  which 
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would  give  him  no  relief  from  the  judgment.  If  the  judg- 
ment against  him  is  in  a  foreign  court  other  than  that  in 
wiiich  he  is  garnished,  he  should  be  discharged  upon  disclos- 
ing the  existence  of  the  judgment."  With  reference  to  the 
court  which  rendered  the  judgment,  he  further  says  :  "  The 
court,  being  possessed  of  jurisdiction,  has  the  exclusive  right 
of  effectuating  its  decree  by  execution.  Xo  other  equal  tri- 
bunal can  step  before  it  and  say  that  the  judgment-debtor  must 
pay  to  some  person  other  than  tlie  judgment-creditor,  without 
interfering  with  the  jurisdictional  power  to  execute  the  judg- 
ment rendered.  If,  however,  the  attachment  suit  is  brought 
in  the  same  coui't  that  rendered  the  judgment,  there  would 
be  no  clash  of  jurisdiction  should  the  attaching  creditor  be  / 
subrogated  to  the  right  of  the  judgment-creditor  in  a  suit 
against  the  latter." 

The  courts  which  take  a  contrary  view  simply  say,  that  a 
debt  in  none  the  less  a  debt  because  it  is  merged  in  a  judg- 
ment, and  as  the  garnishment  statutes  make  all  debts  subject 
to  its  process,  allowing  no  exception,  judgment  debts  must 
be  included.  They  admit  that  hardship  may  be  inflicted 
upon  the  debtor,  that  in  order  to  protect  himself  he  may,  at 
his  own  expense,  be  compelled  to  institute  proceedings  to 
restrain  the  sale  of  his  property  under  execution  issued  upon 
the  original  judgment :  that  in  some  instances  he  may  ])e 
compelled  to  pay  twice  and  be  relegated  for  his  indemnifica- 
tion to  a  suit  against  the  creditor  in  the  judgment  for  the  re- 
covery of  the  amount  so  doubly  paid, — a  remedy  which  would 
carry  with  it  no  relief  if  the  creditor  happened  to  be  insol- 
vent. It  would  seem  that  the  mere  statement  of  the  possible 
injuries  which  might  result  to  the  garnisliee  would  be  suffi- 
cient to  condeum  the  doctrine  unless  it  be  supported  by  the 
imperative  mandates  of  a  statute.  These  decisions  would 
appear  to  have  overlooked  or  ignored  certain  fundamental 
principles  upon  which  all  garnishment  statutes  are  based, 
which  are  recognized  in  all  jurisdictions,  and  which  are  law 
equally  with  the  statute.  These  are,  that  the  garnishee 
should  not  be  placed  by  the  garnishment  in  any  worse  posi- 
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tion  than  he  would  be  if  the  original  creditor  instituted  an 
action  against  him  for  the  collection  of  the  debt  and  prose- 
cuted it  to  judgment ;  that  the  debt  must  be  fixed,  certain, 
and  of  such  character  and  so  far  under  the  control  of  the  gar- 
nishee that  he  may  lawfully  withhold  payment  to  the  original 
creditor,  and  that  payment  of  the  garnishee  judgment  will 
operate  as  an  acquittance  of  the  debt,  which  he  may  success- 
fully plead  in  bar  of  an  action  for  its  recovery  by  his  imme- 
diate creditor.  Tested  by  these  essential  requirements  we 
(•annot  see  how  the  rule  contended  for  can  be  maintained. 
Under  it  the  garnishee  would  unquestionably  be  placed  in  a 
worse  position.  He  is  ready  and  willing  to  pay  the  debt  to 
whomsoever  the  court  says  he  may  pay  it  and  receive  a  dis- 
charge, but  he  is  told  that  he  must  decide  the  matter  for 
himself  and  pay  at  his  peril.  If  he  pays  it  to  the  garnishe  , 
under  the  garnishee  judgment,  then  the  judgment  creditor 
may  move  against  his  property  under  execution,  and  at  his 
own  cost  and  expense  he  must  institute  and  prosecute  in- 
junctive or  other  proceedings  to  protect  himself.  If  he  pays 
to  the  judgment  creditor,  then  he  must  incur  a  like  expense 
to  defend  himself  against  the  garnisher.  Under  what  p;in- 
ciple,  and  for  what  reason  can  it  be  claimed  that  the  garni-^her 
should  escape  this  burden  ?  Why  should  he  not  be  required 
to  go  into  the  court  which  rendered  the  judgment  and  ask 
that  he  be  subrogated  to  the  rights  of  the  judgment  creditor  ? 
He  selects  his  own  forum,  —  the  debtor  not.  Then  the  one 
c(jurt  would  have  control  of  the  whole  subject-matter,  no 
conflict  of  jurisdiction  would  arise,  and  no  additional  tax  or 
burden  would  be  imposed  upon  the  debtor.  Surely  the 
debtor  has  some  rights  which  ought  to  be  respected. 

If  it  be  claimed  that  this  rule  should  prevail  because  it  is 
within  the  strict  letter  of  the  statute,  then  why  should  not 
debts  due  by  municipal  corporations  be  subject  to  garnish- 
ment without  special  statute  to  that  effect?  A  debt  is  none 
the  less  a  debt  because  it  is  owing  by  a  municipality.  Why, 
also,  should  not  money  paid  into  court  for  the  benefit  of  a 
creditor,  be  subject  to  the  process?     There  is  no  contingency 
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about  it,  the  debtor  acknowledges  that  he  owes  that  amount 
to  his  creditor  and  pays  it  into  the  court  for  delivery  and 
payment  to  him.  As  was  well  said  in  the  New  Jersey  case 
(^Shinnv.  Ziynmermaji)  above  cited:  "The  argument,  there- 
fore, drawn  from  the  comprehensive  phraseolog}^  of  the  act  is  by 
no  means  conclusive.  The  statute  must  be  construed  as  not 
only  to  promote  the  benefit  of  the  creditor,  but  the  advance- 
ment of  justice  and  the  protection  of  the  just  rights  of  the 
debtor  and  of  the  garnishee." 

There  is  no  statute  or  code  provision  in  this  state,  authoriz- 
ing the  garnishment  of  a  judgment  debt  by  process  i^om 
ajjother  court,  nor  regulating  procedure  therein,  and  in  such 
cases  and  under  such  circumstances  we  think  the  safer  and 
better  doctrine  is  that  it  is  not  within  the  class  of  debts  cov- 
ered by^  the  garnishment  statute  and  that  the  process  will 
not  lie  in  such  case.  It  is  founded  in  the  better  reason,  and 
on  sounder  principles  of  justice,  as  well  as  supported  by  the 
preponderating  weight  of  authority.  It  gives  to  the  debtor 
no  more  than  just  and  proper  protection,  and  takes  away  no 
right  nor  remedy  from  the  garnishing  creditor.  By  proper 
proceedings  in  the  forum  where  the  judgment  was  rendered 
he  can  secure  the  same  result  as  he  could  if  the  g-amishment 
process  from  another  court  were  permitted,  and  this  without 
bringing  about  any  vexatious  conflict  of  jurisdiction  or  sub-  J 
jecting  the  debtor  to  any  additional  and  unjust  expense  or 
danger. 

It  is  contrary  to  public  policy  that  in  judicial  proceedings 
there  should  be  a  conflict  of  jurisdiction  Ijetween  courts,  and 
statutes  should  not  be  construed  so  as  to  permit  it,  especially 
if  any  other  construction  can  be  given,  which  will  give  force 
and  effect  to  its  object  and  purpose.  Certainly  the  legisla- 
ture did  not  intend  by  the  enactment  of  the  garnishment 
statute  to  impliedly  annul  another  pro\'ision  of  a  law  of 
equal  force,  and  allow  a  court  to  be  divested  of  its  juris- 
diction once  properly  acquired  by  another  court  of  only 
equal  jurisdiction.  To  so  hold  would  invite  an  unseernly 
conflict  which  could  not  fail  to  seriously  obstruct  the  ad 


to  Hamill  v.  Peck.  [Jan.  T., 

ministration  of  law.  Neither  do  we  think  it  was  the  inten- 
tion to  extend  the  operation  of  the  statute  to  debts  ovei 
which  the  debtor  did  not  have  such  absolute  control  that  he 
might  lawfully  withhold  payment  from  the  creditor  upon  ser- 
vice of  the  garnishment  process.  Such  a  construction  would 
leave  the  debtor  without  protection,  and  would  be  subversive 
of  the  fundamental  principles  upon  which  all  garnishment 
laws  are  founded.  A  debt  upon  judgment  cannot  be  said  to 
be  In  custodia  legis,  but  execution  may  issue  at  any  time  and 
then  it  is  without  the  debtor's  power,  except  by  a  resort  to 
judicial  proceedings  instituted  by  himself  to  resist  the  man- 
date of  the  court  so  expressed. 

Another  consideration  of  much  force  is  that  in  garnishment 
after  judgment,  only  the  plaintiff  and  garnishee  are  the  parties. 
A  creditor  who  has  prosecuted  an  action  on  a  debt  to  judg- 
ment should  not  be  deprived  of  its  fruits  by  a  proceeding  to 
which  he  was  not  a  party,  and  of  which  he  had  no  notice. 
His  rights  are  to  be  materially  affected  and  he  has  a  right  to 
be  heard.  It  is  alleged  in  the  answer  of  defendant  Hamill 
in  this  cause,  and  is  not  denied,  that  he  had  no  notice  of  the 
pendency  of  the  garnishment  proceedings. 

Our  conclusion  is  that  a  judgment  debt  is  not  subject  to 
garnishment  by  process  from  a  QO_urt  other  than  that  in  which 
the  judgment  was  rendered;  that  it  can  be  reached  and  im- 
pounded to  satisiy  the  debts  of  the  judgment  creditor  can- 
not be  denied,  but  it  must  be  done  by  proceedings  in  the 
court  which  has  jurisdiction  of  the  judgment  sought  to  be 
reached. 

Entertaining  these  views,  we  hold  that  the  Arapahoe  dis- 
trict court  had  no  power  to  give  judgment  agaiust  the  gar- 
nishee ;  when  it  was  disclosed  that  the  debt  sought  to  be 
garnished  was  upon  a  judgment  of  another  court,  he  should 
have  been  discharged. 

The  plaintiff  claimed  that  he  was  entitled  to  certain  credits 
upon  the  Hamill  judgment,  which  would  reduce  the  amomit 
appearing  upon  the  face  of  the  execution,  and  this  was  an 
issue  in  the  action.     The  court  found  in  favor  of  plaintiff. 
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and  that  the  amount  due  on  the  judgment  on  May  25, 1895, 
was  the  sum  of  $1,673.47.  The  finding  was  supported  by 
evidence,  and  this  court  will  not  interfere  with  it. 

It  is  not  necessary  to  pass  upon  the  motion  of  appellee  to 
strike  the  bill  of  exceptions,  for  the  errors  which  require  an 
order  of  reversal  appear  in  the  record  proper.  The  bill  of 
exceptions  has  not  been  considered. 

It  will  be  ordered  that  the  judgment  be  reversed  and  the 
cause  remanded  with  instructions  to  dissolve  the  injunction 
except  as  to  the  collection  on  tlie  judgment  agamst  appellee 
and  in  favor  of  appellant  Hamill  of  a  sum  greater  than 
$1,673.47  with  proper  interest  from  May  25,  1895. 

Reversed. 


[No.  1489.] 
Letson  v.  Bkowm,  Administrator. 

Negligence — Death  of  Wrongdoer — Survival  of  Action. 

Where  a  party  sustains  personal  injuries  through  the  negligence  of  an- 
other, and  the  wrongdoer  is  killed  by  the  same  act  of  negligence, 
the  injured  party  has  no  right  of  action  against  the  estate  of  the 
deceased  wrongdoer. 

Error  to  the  District  Court  of  Arapdhoe  County. 

Messrs.  Wells,  Taylor  &  Taylor,  for  plaintiff  in  error. 

Messrs.  Ward  &  Ward,  for  defendant  in  error. 

BissELL,  J.,  delivered  the  opinion  of  the  court. 

The  process  which  we  have  been  compelled  to  pursue  to 
formulate  this  opinion  is  like  the  examination  of  a  title 
originating  in  the  far  past,  among  musty  and  almost  forgotten 
records.     We  have  re-examined  the  old  law  of  trespass  and 
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sought  to  ascertain  when  it  could  be  brought  or  when  tres- 
pass on  the  case  alone  could  be  maintained  in  the  search  for 
the  true  construction  of  the  statute  on  which,  if  at  all,  this 
action  can  be  upheld. 

This  suit  grew  out  of  an  unfortunate  accident  which  hap- 
pened in  Denver  in  August,  1895.  At  that  time  Peter 
Gumry  and  Robert  C.  Greiner  were  maintaining  a  hotel 
called  the  Gumry  Hotel.  On  that  date  the  boiler  which 
furnished  heat  and  power  for  the  purposes  of  the  business, 
exploded,  wrecked  the  building,  and  hurt  the  plaintiff.  It 
was  charged  in  the  complaint  that  the  proprietors  of  the 
hotel  had  employed  an  unskillful  and  incompetent  servant 
by  the  name  of  Loescher,  who  had  been  to  their  knowledge 
addicted  to  the  excessive  use  of  intoxicating  liquors,  and 
that  through  the  employment  of  this  negligent,  unskillful 
and  incompetent  servant,  and  because  of  the  worn  out  con- 
dition of  the  boiler  the  explosion  occurred,  plaintiff  was 
caught  in  the  falling  timbers  and  received  a  severe  bodily 
hurt.  The  complaint  states  enough  to  constitute  a  cause  of 
action  for  negligence  and  can  be  maintained  unless  another 
allegation  operates  to  defeat  it.  It  appears  from  the  com- 
plaint that  Peter  Gumry  came  to  his  death  by  the  casualty 
wliich  brought  injury  to  the  plaintiff.  The  suit  was  begun 
against  Brown,  who  is  the  administrator  of  the  decedent. 
The  naked  question,  therefore,  is,  whether  the  wrongdoer 
being  dead,  this  suit  may  be  maintained  against  his  personal 
representative.  It  could  not  at  the  common  law  for  it  was 
a  well  settled  principle  thereunder,  that  all  personal  actions, 
whether  by  the  representatives  of  a  deceased  person  or 
against  those  of  one  who  was  dead,  died  with  the  injured 
party,  or  as  it  has  been  some  times  expressed  in  other  cases 
as  to  the  wrongdoer,  the  wrong  and  the  wrongdoer  were 
buried  in  the  grave  together.  We  take  it  to  be  as  well  set- 
tled in  the  one  case  as  in  the  other,  and  that  it  is  equally 
true  where  the  wrongdoer  dies,  his  personal  representative 
may  not  be  sued  for  the  negligent  act  any  more  than  could 
the  representatives  of  the  injured  person,  he  being  dead, 


1898.]  Letson  v.  Browx.  13 

maintain  an  acrion  against  the  li \T.ng  wrongdoer.  This  |  rin- 
ciple  has  been  often  declared  and  it  will  add  nothing  to  the 
force  of  this  opinion  nor  will  it  embellish  the  law  to  restate 
the  reasons  upon  which  the  rule  rests.  It  is  enough  lo  an- 
nounce it  and  cite  the  authorities  in  support  of  it.  Heyer- 
ich  V.  Keddie,  99  N.  Y.  258;  Boor  v.  Lowrey,  103  Ind.  468; 
Staidey  v.  Bircher^  78  Mo.  245  ;  Ilamdton  v.  Jones,  125  Lid. 
1  7v) :  Mae  v.  Smiley,  125  Pa.  St.  136  ;  Vittum  v.  Grilman,  48 
N.  H.  416  :  Jenkins  v.  Fren,-h,  58  X.  H.  532 ;  Fe-try  v.  Ham- 
ilton, 140  Ind.  45  ;  Cutter  v.  Hamlen,  147  Mass.  471 ;  Wade 
v.KarUi^.  58  X.  Y.  282. 

It  is  applicable  in  this  state  except  in  so  far  as  it  has  been 
modified  by  legislative  enactments.  The  only  statute  which 
controls  the  case,  or  under  which  if  any,  the  suit  can  be 
maintained  is  one  which  was  passed  in  1868,  and  wliich  is 
found  m.  the  Re%'ised  Statutes  of  1868,  p.  682,  which  is  :  "  All 
actions  at  law  whatsoever  save  and  except  actions  on  the 
case  for  slander  or  libel,  or  trespass  for  injuries  done  to  the 
person,  and  actions  brought  for  the  recovery  of  real  estate, 
shall  suiwive  to  and  against  executors  and  administrators." 
This  statute  has  been  continued  in  the  various  compilations 
of  the  laws  of  the  state,  and  may  be  found  in  the  general 
laws  of  1877  as  well  as  the  General  Statutes  of  1883.  There 
is  no  other  statute  on  the  books  affecting  the  question,  though 
the  acts  of  1872  and  1877  have  been  often  referred  to  in  the 
argument,  though  rather  for  the  pui-poses  of  the  contention 
that  the  posirion  of  the  defendant  in  error  is  supported  by 
the  legislative  construction  evidenced  by  their  provisions 
than  because  they  have  any  Ixiaring  on  the  question  at  issue. 
These  acts  are  reproductions  hi  substance  of  what  is  known 
as  Lord  Campljell's  act,  which  gave  a  right  of  recovery  for 
injuries  which  resulted  in  the  death  of  the  injured  party 
against  the  surviving  wrongdoer.  They  largely  extend  the 
right,  and  specifically  make  it  applicable  to  transportation 
companies,  and  designate  the  persons  who  are  entitled  to 
bring  suits,  and  who  may  reap  the  benefits  of  the  recovery. 
They  do  not  in  terms  cause  the  action  against  the  wrong- 
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doer  to  survive,  for  they  are  sileiit  on  the  subject,  nor  can  it 
be  properly  said  that  they  rehite  to  or  provide  for  the  classes 
of  action  which  are  within  the  terms  of  the  act  of  1868,  unless 
it  might  under  some  circumstances  perhaps  be  contended,  if 
the  construction  of  the  plaintiff  in  error  was  admitted,  that 
some  actions  which  survived  under  the  act  of  1868,  were 
included  within  the  terms  of  the  acts  of  1872  and  1877.  The 
speculation  is  wholly  profitless  in  view  of  our  conclusion. 
These  later  statutes  have  only  been  referred  to  because  in 
their  construction,  and  in  the  consideration  of  cases  which 
have  arisen  under  them,  the  supreme  court  has  construed  this 
statute  of  1868  in  one  or  two  minor  particulars.  We  believe 
that  we  are  entirely  bound  by  what  that  court  has  decided, 
and  that  its  intimations  in  one  of  the  cases,  which  will  be 
referred  to,  are  in  reality  conclusive  against  the  contention 
of  the  plaintiff  in  error. 

The  whole  theory  on  which  the  case  is  rested  by  counsel 
for  the  plaintiff  in  error  is  based  on  the  construction  of  the 
words  "  trespass  for  injuries  done  to  the  person."  Accord- 
ing to  the  express  letter  of  the  statute,  all  actions  at  law 
survive  to  and  against  the  representatives  of  the  deceased 
person  save  in  the  four  excepted  classes.  These  are  slander 
and  libel  and  actions  for  the  recovery  of  real  estate,  which 
may  be  left  out  of  view,  and  the  one  other  class — "  trespass 
for  injuries  done  to  the  person."  The  whole  argument  of 
the  plaintiff  in  error  is  that  the  phrase  "  trespass  for  injuries 
done  to  the  person  "  ex  vli/ore  must  be  construed  to  mean  only 
trespass  vi  et  armis,  and  that  when  at  common  law  trespass 
on  the  case  must  have  been  brouglit,  the  action  still  survives. 
We  do  not  believe  that  this  is  the  necessary  or  legitimate 
construction  of  that  enactment.  At  the  time  the  act  was 
passed  the  common-law  practice  prevailed,  and  the  revisors 
presumably  had  present  to  tlieir  recollection  the  distinctions 
which  then  controlled  actions.  If  tliis  was  the  only  con- 
struction possible  the  position  of  coimsel  must  necessarily  be 
conceded  be(;ause  if  it  was  evident  that  it  was  the  legislative 
purpose  to  cause  all  actions  on  trespass  to  survive,  save  the 
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technical  one  of  trespass  vi  et  aruiis,  the  plaintiff  could  main- 
tain his  suit.  The  inquiry  therefore  is  narrow  and  to  the 
simple  point  whether  these  words  are  to  be  thus  taken.  We 
tliink  not  for  many  reasons.  In  the  first  place,  it  is  not  neces- 
sarily true  nor  has  it  been  within  the  last  hundred  yea  re 
necessarily  true,  that  trespass  for  injuries  to  the  person  could 
only  be  brought  in  the  form  vi  et  armis.  The  distinction  was 
that  where  the  trespass  was  done  with  force  and  the  force 
was  the  proximate  cause  of  the  injury,  trespass  vi  et  armis 
might  be  brought.  But  this  principle  is  neither  of  universal 
nor  even  general  application.  It  is  often  true  that  the  plain- 
tiff has  his  remedy  and  can  maintain  trespass  pure  and  simple 
or  maintain  trespass  on  the  case  at  his  option,  even  when  the 
wrong  done  was  done  with  a  force  which  might  be  said  to  be 
the  proximate  cause  of  the  injury.  If  the  plaintiff  sued  and 
alleged  the  act  to  have  been  done  with  force  and  concluded 
contra  i^acem,  and  his  proof  was  otherwise  but  still  showed 
that  he  might  have  maintained  case,  the  verdict  would  be 
sustained,  providing  the  force  was  not  direct  or  immediate. 
Or  if  it  appeared  that  the  negligent  act,  which  though  done 
with  force  was  not  done  willfully,  he  might  bring  case.  The 
very  simple  illustration  of  two  vehicles  driven  on  the  common 
highway,  where  the  driver  in  fault  ran  into  the  injured  person 
whose  buggy  was  overturned  and  he  thereby  injured,  the 
injured  party  could  still  maintain  case,  although  the  injury- 
was  committed  with  an  actual  force  which  might  well  be  said 
to  have  been  the  proximate  cause  of  the  damage.  This  shows 
that  trespass  for  injuries  to  the  person  may  be  committed  by 
force  and  yet  trespass  on  the  case  lie.  Howard  v.  Tyler,  46 
Vt.  683 ;  Richer  v.  Freeman,  50  N.  H.  420 ;  McAllister  v. 
Hammond,  6  Co  wen,  342  ;  Wilson  v.  Smith,  10  Wendell,  324  ; 
1  Chitty  on  Pleadings,  *143. 

On  this  question  very  elaborate  discussions  have  been  had, 
and  the  books  are  full  of  the  refined  distinctions  on  which 
cases  were  decided  at  the  comraon  law.  Wherever  that  prac- 
tice prevailed,  we  find  appeals  have  been  prosecuted  for  the 
purpose  of  revei-sing  a  judgment  because  trespass  rather  than 
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trespass  on  the  case  was  brought.  It  was  undoubtedly  true 
that  the  original  definition  of  trespass  was  any  malfeasance  or 
act  whereby  one  man  was  injuriously  treated  or  damnified. 
Such  has  been  the  general  interpretation  of  the  word  and 
this  definition  may  be  supported  by  text  books,  lexicographers 
and  authorities.  3  Blackstone  Com.  book  3,  chap.  12  ;  2  Bou- 
vier's  Law  Dictionary  title  Trespass ;  1  Cliitty  on  Plead- 
ings, *  186. 

We  find  in  the  very  phraseology  of  the  statute  wliat  to 
our  minds  is  a  very  satisfactory  indication  of  the  legislative 
purpose.  If  it  had  been  intended  only  to  exclude  trespass  vi  et 
armis,  it  seems  to  us  very  clear  that  the  common-law  writers 
who  drafted  the  statute,  would  have  so  framed  the  act.  This 
must  be  true,  if  we  conclude  as  we  do,  that  trespass  for  in- 
juries to  the  person  includes  trespass  on  the  case,  as  well  as 
trespass  vi  et  armi><.  We  have  already  seen  that  there  may 
be  cases  of  injuries  to  the  person  where  trespass  on  the  case 
was  the  proper  if  not  the  exclusive  remedy.  Injuries  to  the 
person  are  of  several  sorts.  They  may  be  wiU fully  committed 
by  force  when  vi  et  armis  will  lie,  or  they  may  be  committed 
by  the  negligent  or  wrongful  acts  of  another  when  trespass 
on  the  case  may  be  the  proper  if  not  the  exclusive  remedy. 
But  it  is  equally  true  that  where  case  will  lie  trespass  alone 
may  often  be  brought.  Using  the  illustration  already  sug- 
gested, if  the  driver  of  the  colliding  vehicle  negligently  ran 
into  the  vehicle  driven  by  the  injured  person  and  the  force 
precipitated  him  on  the  pavement,  whereby  he  was  hurt, 
case  would  be  proper,  and  yet,  if  the  act  was  done  willfully 
trespass  pure  and  simple  might  be  maintained,  the  proof 
being  sufficient  to  support  it.  Since  therefore,  injuries  to 
the  person  are  of  at  least  several  classes,  for  which  either 
trespass  vi  et  arrnis,  or  trespass  on  the  case  will  lie,  we  must 
conclude  it  was  the  purpose  of  the  legislature  in  passing  this 
act,  to  except  all  actions  of  trespass.  We  are  supported  in 
this  conclusion  by  a  direct  authority  adjudicating  the  ques- 
tion in  New  Jersey.  We  are  quite  ready  to  concede  that  the 
construction  which  was  placed  on  the  act  in  that  state  pro- 
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ceeded  on  the  theory  that  the  statute  was  remedial,  and 
therefore  to  be  broadly  and  liberally  construed.  We  are 
wholly  unable  however  to  distinguish  any  difference  between 
this  case  and  that,  which  requires  either  a  modified  or  an- 
other construction,  or  which  does  not  make  the  reasoning 
entirely  applicable.  The  chief  justice  held  that  the  word 
"  trespass "  in  its  broad  acceptation  included  the  injury 
which  was  the  foundation  of  the  action  in  that  case.  He 
supported  his  opinion  by  a  citation  of  authorities,  and  gave 
many  illustrations  which  lent  force  to  the  construction.  £t/ck 
V.  Runk,  31  N.  J.  Law,  428. 

We  are  likewise  supported  in  this  conclusion  by  the  ad- 
judications in  the  supreme  court.  It  is  quite  true  that  most 
of  the  cases  in  that  tribunal  arose  and  were  brought  under 
the  acts  of  1872  and  1877,  and  that  the  case  of  the  A.,  T.  ^ 
-S'.  F.  R.  R.  Co.  V.  Farrow,  6  Colo.  498,  and  the  Z).,  *S'.  P.  ^ 
P.  R.  R.  Co.  V.  Wbodwari^,  4  Colo.  162,  neither  directly  consid- 
ered nor  construed  the  section  under  consideration.  There 
is,  however,  a  very  much  later  case  which,  if  not  conclusive, 
is  strongly  indicative  of  the  views  of  that  court  on  this  ques- 
tion. We  are  quite  ready  to  concede  there  seems  to  be  some 
little  difference  in  the  several  opinions  referred  to  in  regard 
to  the  nature  or  cause  of  action,  which  may  be  the  subject- 
matter  of  a  suit  under  the  acts  of  1872  and  1877.  It  lias 
been  suggested  by  some  of  the  learned  judges  that  those  acts 
were  intended  to  preserve  a  right  of  action,  rather  than  to 
create  a  new  cause  of  action  by  giving  to  the  representatives 
of  the  deceased  the  right  to  sue  for  the  wrong  done.  This 
distinction  however  is  not  vital,  nor  are  we  concerned  to 
determine  whether  it  is  to  be  treated  as  a  new  light  of  action, 
or  as  we  should  prefer  to  put  it,  a  new  right  of  recovery  for 
mjuries  done  to  the  intestate  as  it  was  expressed  in  the  Ver- 
mont case.  But  we  find  the  case  in  the  16th  Colorado  of 
great  assistance  in  the  present  inquiry.  Kelhy  v.  The  U.  P. 
Ry.  Co.,  16  Colo.  455 ;  Le<iy  v.  Brltton,  64  Vt.  652. 

According  to  the  Kelley  case  there  is  a  wide  gulf  sepa- 
rating the  act  of  1868  fi-om  the  act  of  1872  or  that  of  1877. 
Vol.  XI— 2 
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The  statutes  are  not  in  pari  materia^  but  relate  to  distinct 
causes  of  action,  and  provide  distinct  remedies.  It  is  quite 
true  in  the  Kelley  case  the  action  was  brought  on  the  im- 
plied contract.  There  was  no  attempt  to  maintain  either 
trespass  vi  et  annis  for  the  injury  done  to  the  person,  or 
trespass  on  the  case  for  the  same  injury  on  the  tlieory  of  the 
survival  of  the  action  to  the  representative.  In  that  case 
the  injury  did  not  result  in  the  immediate  death  of  the  per- 
son hurt,  but  he  survived  it  for  a  long  period  of  time,  and 
the  action  was  subsequently  brought  by  his  representative 
against  the  railroad  company  to  recover  for  those  things  for 
which  the  deceased  might  have  recovered  other  than  the  one 
thing,  to  wit,  the  death,  which  is  provided  for  by  the  act  of 
1877.  The  question  in  that  case  of  course  respected  the 
survival  of  that  action.  The  court  very  properly  held  that 
it  was  for  the  injury  done  to  the  estate,  and  not  the  injury 
done  to  the  person  which  was  the  cause  of  action  and  that 
under  the  act  of  1868,  tliis  right  of  action  survived.  In 
stating  this  distinction  the  learned  jurist  who  wrote  the 
opinion,  said  that  the  act  of  1868  was  intended  to  prevent 
the  abatement  of  certain  causes  of  action  wliich  had  already 
accrued,  and  since  this  suit  was  for  a  cause  of  action  which 
accrued  in  the  lifetime  of  the  deceased,  and  for  causes  which 
gave  him  the  right  living  to  maintain  the  suit,  the  cause  of 
action  which  had  thus  accrued  did  survive.  It  seems  to  us 
that  this  course  of  reasoning  is  conclusive  on  the  present 
case.  If  the  act  of  1868  only  intended  to  preserve  causes  of 
action  which  accrued  in  the  lifetime  of  the  decedent,  then 
when  death  results  from  the  wrong  done,  the  act  of  1868 
does  not  cause  the  action  to  survive.  This  rule  would  be 
applicable  in  the  case  which  we  suggested  m  the  antecedent 
part  of  the  opinion  of  the  colliding  of  two  vehicles  on  a  pub- 
lic highway,  even  where  the  act  was  willfully  done,  and 
where  it  may  have  been  accompanied  by  force,  if  it  resulted 
in  the  death  of  the  injured  person,  no  cause  of  action  on  the 
case  or  one  v'  <'t  armis  could  survive  because  none  accrued 
to  the  deceased  in  his  lifetime.     Continuing  this  same  course 
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of  reasoning  it  follows  that  if  the  negligent  act  which  brought 
injury  to  the  plaintiff  proceeded  from  the  negligence  of  an- 
other who  was  killed  by  the  act  which  injured  the  plaintiff, 
the  estate  of  the  wrongdoer  cannot  be  sued  because  the  action 
did  not  accrue  in  his  lifetime,  but  the  wrong  and  the  wrong- 
doer died  together.  The  numerous  authorities,  and  we  have 
been  cited  to  none  to  the  contrary  to  which  we  advert,  sus- 
tain the  proposition  that  suit  may  not  be  brought  against  the 
wrongdoer  under  the  act  of  1868  because  as  the  supreme 
court  has  said,  it  did  not  accrue  in  the  lifetime  of  the  wrong- 
doer, and  not  having  thus  accrued  it  may  not  survive.  This 
principle  is  illustrated,  and  may  be  said  to  be  supported  by 
very  considerable  authority.  Kellow,  Admr.,  v.  Central  Iowa 
Ry.  Co.,  68  la.  480  ;  Foivlkes  v.  Nashville  ^  Decanter  R.  R. 
Co.,  9  Heiskell,  829 ;  Lnihrana  v.  Atlantic  Mills,  32  Atlantic 
Rep.  205  ;  Holton  v.  Daly,  Admx.,  106  111.  131 ;  Munal  v. 
Brown,  70  Fed.  Rep.  967 ;  V.  ^  M.  R.  R.  Co.  v.  Phillips,  64 
Miss.  693  ;  Mo.  Pac.  R.  R.  Co.  v.  Bennett's  Estate,  47  Pac. 
Rep.  183  ;   Hindry  v.  Holt  et  al.,  24  Colo.  464. 

We  are  therefore  of  the  opinion  that  the  action  was  not 
maintainable,  and  the  demurrer  was  properly  sustained.  The 
judgment  will  accordingly  be  affirmed. 

AffirTned. 


[No.  1340.] 

The  Board  of  County  Commissioners  of  Otero 

County  v.  Wood. 

Costs. 

The  allowance  or  rejection  of  any  claim  against  a  county  for  costs  or 
fees  in  any  criminal  case  before  a  justice  of  the  peace  is  wholly 
within  the  discretion  of  tlie  board  of  county  commissioners,  and  tlie 
district  court  has  no  jurisdiction  to  review  the  action  of  the  com- 
missioners on  such  claim. 

Appeal  from  the  District  Court  of  Otero  County. 
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Mr.  G.  M.  Dameron,  for  appellant. 

Mr.  Cax-vln  E.  Reed,  of  counsel. 

Messrs.  Kilgoee  &  Hess,  for  appellee. 

Wilson,  J.,  delivered  the  opinion  of  the  court. 

F.  D.  Wood,  the  appellee,  who  was  a  justice  of  the  peace 
in  Otero  county,  presented  to  the  board  of  county  commis- 
sioners a  bill  for  his  fees  and  charges  in  the  trial  of  a  misde- 
meanor case  in  his  court.  The  claim  was  disallowed,  and 
thereupon  he  appealed  to  the  district  court.  The  county  at- 
torney on  behalf  of  the  county  filed  a  motion  for  the  dismissal 
of  the  appeal  on  the  ground  that  the  district  court  was  with- 
out jurisdiction  to  review  the  action  of  the  commissioners. 
The  motion  was  denied,  and  the  county  electing  to  stand  by 
it,  judgment  was  rendered  in  favor  of  the  appellee.  There 
is  no  dispute  as  to  the  amount  of  the  fees  charged  up  by  the 
justice,  nor  the  rendition  of  the  services.  His  charges  were 
those  fixed  by  the  statute  in  such  case.  The  sole  question 
is,  Has  the  district  court  power  to  review  the  action  of  the 
commissioners  ? 

The  right  of  an  officer  to  have  payment  of  his  costs  made 
by  the  county  in  a  criminal  case  is  purely  statutory.  At 
common  law,  the  costs  made  by  the  defendant,  if  paid  at  all, 
were  paid  by  him ;  the  costs  of  the  prosecution,  no  matter 
what  the  event  of  the  trial,  were  unpaid.  On  the  part  of  the 
state  or  sovereign,  there  was  neither  payment  nor  recovery 
of  costs.  Fremont  County  v.  Wilson,  3  Colo.  App.  496.  The 
matter  was  to  some  extent  regulated  by  statute  at  an  early 
date  in  Colorado.  It  was  provided  that  the  costs  in  criminal 
cases  should  be  paid  by  the  county  in  which  the  offense  was 
committed  when  the  defendant  should  be  convicted  and  should 
I  te  unable  to  pay  them ;  when  the  defendant  was  acquitted, 
the  costs  should  be  paid  by  the  county,  unless  the  prosecut- 
ing witness  was  adjudged  to  pay  them.     In  1876,  this  was 
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amended  by  a  provision  that  the  payment  of  the  costs  of  all 
preliminary  examinations,  except  in  cases  in  which  the  pi'ose- 
cuting  witness  should  have  been  adjudged  to  pay  them,  was 
discretionary  with  the  county  commissioners.  The  latest 
expression  of  the  legislative  will  on  this  subject  was  at  the 
session  of  the  general  assembly  m  1891.  The  construction 
of  that  act  is  conclusive  of  the  issue  in  this  cause.  In  sec- 
tion 8  of  the  fee  and  salary  act,  it  was  provided  "  that  the 
county  commissioners  may  in  their  discretion  disallow  any 
charges  against  the  county  for  fees  or  costs  of  district  attor- 
neys or  other  persons  for  the  trial  or  examination  of  any 
criminal  case  before  any  justice  of  the  peace,  police  magistrate, 
police  judge,  or  any  court  not  being  a  court  of  record.  They, 
in  counties  of  the  first  and  second  classes,  shall  not  allow  any 
fees  for  district  attorneys  or  deputies  or  attorney  attendance 
before  justices  of  the  peace  in  misdemeanors."  Laws,  1891, 
page  214. 

The  language  here  used  does  not  seem  to  be  of  any  doubt- 
ful import,  and  would  appear  to  be  decisive  of  the  case.  The 
allowance  or  rejection  of  the  claim  of  any  person  for  fees, 
charges  or  costs  in  the  trial  of  any  criminal  case  before  a 
justice  of  the  peace,  is  wholly  discretionary  with  the  county 
commissioners.  We  can  see  no  reason  which  would  support 
any  other  construction  of  this  section.  The  contention  of 
appellee  that  because  district  attorneys  only  are  specifically 
mentioned,  therefore  the  words  "  other  persons  "  mean  only 
persons  of  the  same  class  as  district  attorneys,  namely,  other 
persons  who  may  act  in  the  particular  case  as  a  district  attor- 
ney, cannot  be  maintained.  It  is  only  necessary  to  say  as 
conclusive  of  this  claim,  that  the  statute  so  far  as  costs  and 
fees  are  concerned  does  not  recognize  any  attorney  for  the 
prosecution  except  the  district  attorney  or  his  deputy.  We 
know  of  no  law  which  would  permit  costs  to  be  taxed  in  any 
proceeding  in  favor  of  any  attorney  except  the  duly  author- 
ized public  prosecutor.  It  was  evidently  the  intent  of  the 
legislature  to  adopt  the  same  rule  of  law  as  to  the  payment 
of  costs  of  criminal  trials  before  justices  of  the  peace  as  had 
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prevailed  since  1876  in  preliminary  examinations.  This  be- 
ing a  matter  of  discretion,  the  district  court  did  not  have 
jurisdiction  to  review  the  action  of  the  commissioners  in  dis- 
allowing the  bill.  The  motion  to  dismiss  the  appeal  should 
have  been  sustained.  County  Coni'rs  v.  Graham^  4  Colo.  201. 
It  follows  that  the  judgment  must  be  reversed. 

Meversed. 


[No.  1293.] 
BUBCHTNTELL  V.  GORSLQTE. 

1.  Chattel  Mobtgage — Recobd — Notice — Annual  Statement. 
Where  a  chattel  mortgage  for  more  than  $2,500  is  executed  and  recorded 

as  required  by  statute  and  possession  of  the  property  retained  by 
the  mortgagor,  the  question  as  to  whether  or  not  such  mortgage 
has  become  invalid  by  failure  of  the  mortgagee  to  file  an  annual 
sworn  statement  as  required  by  sec.  387,  Mills'  Ann.  Stats,  is  not 
affected  by  knowledge  of  such  mortgage  by  the  attaching  creditor 
or  subsequent  purchaser  asserting  the  invalidity  of  such  mortgage. 

2.  Same — Reasonable  Time  fob  Filing  Statement. 

Under  sec.  387,  Mills'  Ann.  Stats,  providing  that  whei-e  a  chattel  mort- 
gage for  more  than  $2,500  is  recorded  and  the  property  retained  iu 
the  possession  of  the  mortgagor,  the  mortgagee  shall  record  annu- 
ally a  sworn  statement  to  the  effect  that  the  mortgage  was  given 
in  good  faith  and  is  unpaid,  the  year  within  which  such  statement 
must  be  filed  begins  one  year  from  the  date  of  the  record  of  the 
mortgage,  and,  without  deciding  whether  or  not  the  statement 
may  be  recorded  at  any  time  within  the  year  from  that  date,  it  is 
held  that  such  statement  may  be  recorded  within  a  reasonable  time 
from  the  beginning  of  the  year  and  that  seventeen  days  was  a  reason- 
able time  within  which  to  record  such  statement. 

Appeal  from  the  District  Court  of  Arapahoe  County, 
Mr.  H.  E.  LuTHE,  for  appellant. 
Mr.  C.  Reed  and  Mr.  Wlllard  Teller,  for  appellee. 
Thomson,  P.  J.,  delivered  the  opinion  of  the  court. 
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On  the  25th  day  of  October,  1892,  Louis  C.  Rockwell  made 
his  promissory  note  to  Julia  F.  Gorsline  for  $3,500,  due  three 
years  from  its  date  with  interest;  and,  on  the  same  day,  to  se- 
cure its  payment,  executed  a  chattel  mortgage  conveying  to  her 
certain  personal  property.  The  mortgage  was  duly  recorded 
on  the  3d  day  of  November,  1892.  A  year  afterwards  the 
mortgagee  executed  and  recorded  the  statutory  affidavit  that 
the  mortgage  was  given  in  good  faith,  and  that  the  note  was 
unpaid.  No  further  affidavit  concerning  the  bona  fides  of 
the  mortgage,  or  the  nonpayment  of  the  debt  was  ever  made 
or  filed.  On  the  20th  day  of  November,  1894,  William  K. 
Burchinell,  as  sheriff  of  Arapahoe  county,  levied  an  execu- 
tion issued  on  a  judgment  recovered  by  H.  C.  and  H.  A. 
Woodworth  against  Rockwell,  upon  the  mortgaged  property, 
and  took  it  iuto  his  possession.  The  appellee  thereupon  com 
menced  against  Burchinell  this  action  in  replevin  to  recover 
the  property,  claiming  title  to  it  by  virtue  of  her  mortgage. 
The  trial  court  sustained  her  claim  to  the  property,  render- 
ing judgment  in  her  favor,  from  which  the  defendant  ap- 
pealed to  this  court. 

The  mortgage  provided  for  the  retention  by  the  mortgagor 
of  the  possession  of  the  property,  and  provided  that  in  case 
of  default  in  the  payment  of  the  note,  or  in  case  of  attach- 
ment of  the  property  by  other  parties  before  the  note  should 
be  paid,  it  should  be  lawful  for  the  mortgagee  to  take  im- 
mediate possession  of  the  property  and  sell  the  same  for  the 
payment  of  the  note.  It  was  in  evidence  that  at  the  time  of 
the  levy  Mr.  Rockwell  informed  the  sheriff  of  the  mortgage 
upon  the  property,  and  notified  him  that  the  mortgage  debt 
was  unpaid.  It  also  appeared  that  before  the  levy  was  made 
the  execution  creditors  had  actual  knowledge  that  the  mort- 
gage had  been  given.  It  is  contended  for  the  plaintiff  that 
by  virtue  of  the  notice  given  to  the  sheriff,  and  the  knowl- 
edge possessed  by  the  execution  creditors,  the  levy  was  sub- 
ject to  the  mortgage,  and  the  title  conveyed  by  the  mortgage 
would  hold  the  property  against  the  execution;  while  in 
behalf  of  the  defendant  it  is  said  that  by  reason  of  the  fail- 
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ure  to  record  the  sworn  statement  required  by  the  statute  at 
the  expiration  of  the  two  years,  the  mortgage  became  of  no 
effect  as  against  creditora,  and  constituted  no  obstruction  to 
the  execution. 

The  questions  presented  are  not  free  from  difficulty,  and 
in  order  to  their  satisfactory  solution,  an  examination  of  the 
legal  character  of  chattel  mortgages,  and  of  the  statutory 
provisions  by  which  they  are  governed  in  this  state,  will  be 
necessary.  A  chattel  mortgage  is  a  conditional  sale  of  per- 
sonal property  as  security  for  the  discharge  of  some  obliga- 
tion. Its  effect  is  to  transfer  the  legal  title  to  the  mortgagee, 
subject,  however,  to  defeasance  by  performance  of  the  con- 
dition of  the  mortgage.  At  common  law  to  render  the  mort- 
gage effective,  except  as  against  the  mortgagor,  possession 
of  the  mortgaged  chattels  must  be  taken  by  the  mortgagee. 
His  right  to  leave  the  property  in  the  possession  of  the 
mortgagor,  and  still  hold  it  as  against  the  mortgagor's  credit- 
ors, or  subsequent  purchasers  from  him,  is  statutory.  The 
validity  of  the  mortgagee's  title,  as  to  third  pei-sons,  where 
he  suffers  the  property  to  remain  with  the  mortgagor,  being 
entirely  dependent  on  statute,  it  follows  that  the  conditions 
of  its  validity  prescribed  by  statute  must  be  complied  with. 
Whether  the  conditions  are  arbitrary,  whether  they  are  diffi- 
cult of  performance,  whether  any  good  reason  for  them  is 
apparent,  are  questions  with  which  courts  have  nothing  to 
do.  The  fact  that  the  statute  has  prescribed  them  is  enough. 
National  Bank  v.  Sprague^  20  N.  J.  Eq.  13 ;  Steivart  v.  Piatt, 
101  U.  S.  731. 

The  law  of  this  state  concerning  chattel  mortgages  is  con- 
tained in  chapter  25  of  Mills'  Annotated  Statutes,  and  in  so 
far  as  it  has  any  bearing  on  the  questions  to  be  considered, 
is  as  follows : 

"Sec.  385.  No  mortgage  on  personal  property  shall  be  valid 
as  against  the  rights  and  interests  of  any  third  person  or  per- 
sons, unless  possession  of  such  mortgaged  property  shall  be 
delivered  to  and  remain  with  the  mortgagee,  or  the  said 
mortgage  be  acknowledged  and  recorded,  as  hereinaftei"  di- 
rected. 


1898.]  BURCHINELL  \  .  GORSLINE.  ^ 

"Sec.  386.  Any  such  mortgagor  shall  acknowledge  such 
mortgage  before  some  officer  authorized  to  take  the  acknowl- 
edgment of  deeds  to  real  estate  in  this  state.  Said  officer 
shall  certify  the  same  as  follows:  This  mortgage  was  ac- 
knowledged before  me  by  A.  B.  (name  of  mortgagor,)  this 
day  of ,  A.  D., . 

"  Sec.  387.  Any  mortgage  of  personal  property  so  certified, 
shall  be  admitted  to  record  by  the  recorder  of  the  county 
where  the  property  mortgaged,  or  the  greater  part  thereof, 
shall  be  situated,  and  shall  thereupon,  if  bona  fide,  be  good 
and  valid  from  the  time  it  is  so  recorded  until  the  maturity 
of  the  last  installment  of  the  mortgage  indebtedness,  *  *  *  ; 
provided,  that  if  such  mortgage  be  given  to  secure  a  sura 
greater  than  §2,500,  there  shall  be  recorded  annually  on  the 
records  of  the  county  wherein  such  mortgage  shall  have  been 
recorded,  a  sworn  statement  of  the  mortgagee,  or  one  of  the 
mortgagees,  if  there  be  more  than  one,  showing: 

'■'-First.  That  said  mortgage  was  given  in  good  faith  to  se- 
cure the  payment  of  the  sum  of  money  mentioned  therein ; 

"  Second.  That  said  sum  of  money  is  still  unpaid  ;  or  if  a 
portion  thereof  shall  have  been  paid,  then  how  much  thereof, 
if  any,  remains  unpaid." 

''  Sec.  394.  Any  person  who  may  buy  or  otherwise  obtain 
any  personal  interest  in  any  personal  property  which  is  mort- 
gaged in  pursuance  of  this  act,  but  the  mortgage  of  which 
has  not  been  recorded,  and  with  actual  notice  of  such  mort- 
gage, shall  be  deemed  and  considered  to  have  bought  or  ob- 
tained such  interest  in  sucli  property  subject  to  such  mortgage, 
the  same  as  though  such  mortgage  had  been  properly  recorded." 
Gen.  Stat.  pp.  159,  161 :  Session  Laws,  1889,  p.  54. 

As  between  the  immediate  parties,  a  mortgage  of  chattels 
is  good  without  acknowledgment  or  record  ;  and  in  what 
we  may  say  concerning  the  validity  of  a  chattel  mortgage,  we 
will  be  understood  as  referring  only  to  its  effect  upon  third 
persons.  When  possession  of  the  property  is  not  taken  by 
the  mortgagee,  to  give  the  mortgage  any  effect  in  the  first 
instance,  it  must  be  acknowledged,  and,  except  as  against 
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persons  having  actual  notice  of  its  existence,  recorded.  Sub- 
ject to  the  exception  referred  to,  the  mortgage  is  effective 
from  the  time  when  it  is  recorded ;  but  if  the  debt  secured 
exceeds  the  sum  of  J^2,500,  its  validity  by  virtue  of  its  record 
continues  only  until  the  time  when  the  record  of  the  first 
sworn  statement  required  by  the  statute  is  due.  The  record 
of  that  statement  is  by  the  terms  of  the  statute  a  necessary 
condition  of  its  further  validity ;  and  upon  a  failure  to  make 
such  record,  its  virtue  is  exhausted.  If  the  statement  is  duly 
recorded,  the  mortgage  remains  in  force  until  the  next  state- 
ment is  due ;  and  so  the  effect  of  the  record  of  each  annual 
statement,  is  to  preserve  the  vitality  of  the  mortgage  until  the 
time  when  by  the  terms  of  the  statute,  the  succeeding  one 
should  be  recorded. 

When  the  execution  in  question  was  levied  the  second 
statement  required  by  the  statute  had  not  been  recorded ; 
and  if  the  time  had  elapsed  within  which  it  should  have  been 
recorded,  the  mortgage  was  of  no  effect,  and  the  property  was 
subject  to  the  execution.  On  the  hypothesis  that  the  time 
for  recording  the  statement  had  expired,  it  is  contended  for 
the  plaintiff  that  the  knowledge  possessed  by  the  Wood- 
worths,  and  by  the  sheriff,  of  the  existence  of  the  mortgage, 
precludes  thein  from  availing  themselves  of  the  failure  to  file 
the  statement.  The  argument  is  largely  based  on  decisions 
in  other  states,  the  applicability  of  any  one  of  which  to  this 
case,  is  dependent  upon  the  degree  of  similarity  between  the 
statute  which  it  construes  and  our  own.  The  authority  of 
the  legislature  to  prescribe  the  terms  upon  which  mortgaged 
chattels  shall  remain  with  the  mortgagor  is  nowhere  denied ; 
and  in  disposing  of  questions  arising  between  a  mortgagee 
and  third  persons  becoming  interested  in  the  property,  there 
is  no  guide  except  the  statute  by  which  the  mortgage  was 
authorized  ;  consequently  the  meaning  and  effect  of  each  de- 
cision is  dependent  upon  the  statute  law  of  the  state  in  which 
it  was  rendered.  The  only  provision  of  our  statute  concern- 
ing notice,  or  the  effect  of  notice,  of  the  mortgage,  is  sec- 
tion 394.     That  section  is  a  limitation  upon  the  terms  of 
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section  385.  By  the  latter  section  no  mortgage  of  personal 
property,  where  the  mortgagor  retains  possession,  is  valid 
against  the  rights  and  interests  of  third  persons,  unless  the 
mortgage  is  acknowledged  and  recorded  in  conformity  with 
subsequent  provisions ;  but  section  394  provides  an  exception 
in  favor  of  the  mortgagee  whose  mortgage,  executed  in  pur- 
suance of  the  act,  is  not  recorded,  as  against  persons  acquir- 
ing a  personal  interest  in  the  property  with  actual  notice  of 
the  mortgage.  It  is  plain  that  the  sole  purpose  of  the  section 
is  to  make  actual  knowledge  equivalent  to  record.  The  effect 
of  the  notice  upon  the  person  having  it,  is  the  same  as  the 
effect  of  the  notice  imparted  by  the  record,  no  greater  and  no 
less.  But  the  effect  of  actual  notice  is  limited  to  cases  in 
which  the  mortgage  has  not  been  recorded.  This  mortgage 
was  recorded ;  the  section  therefore  has  no  applicability  to  it, 
and  for  the  purposes  of  this  decision  it  is  immaterial  whether 
there  was  actual  notice  or  not. 

The  case  of  Reiderer  v.  Pfaff,  61  Fed.  Rep.  872,  to  which 
reference  is  made,  is  not  in  point.  That  case  arose  in  Oregon, 
and  the  decision  puts  a  construction  on  the  statute  of  that 
state.  The  statute  provided  that  a  chattel  mortgage  should 
cease  to  be  valid  against  the  creditors  of  the  person  making 
the  same,  or  subsequent  purchasers  or  mortgagees  iw  good 
faith,  after  the  expiration  of  one  year  from  the  filing  of  the 
same,  unless  an  affidavit  of  renewal  should  be  filed  within 
thirty  days  next  preceding  the  expiration  of  the  year.  The 
mortgagee  had  failed  to  file  an  affidavit  of  renewal  within  the 
year,  and  the  question  was  between  him  and  a  subsequent 
mortgagee.  The  court  held  that  the  words  "  in  good  faith," 
as  used  in  the  statute,  were  equivalent  to  the  words  "  vTith- 
out  notice,"  so  that  as  against  subsequent  purchasers  and 
mortgagees  with  notice  of  the  preexisting  mortgage,  the 
title  of  the  mortgagee  would  prevail,  notwithstanding  his 
failure  to  renew.  Our  statute  contains  no  such  qualification 
or  limitation.  Its  language  is  peremptory,  and  the  record- 
ing of  the  sworn  statement  within  the  proper  time  is  essential 
to  the  continued  validity  of  the  mortgage.     Knowledge  on 
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the  part  of  a  pereon  acquiring  an  interest  in  the  property, 
of  the  existence  of  a  prior  mortgage,  the  affidavit  necessary  to 
the  preservation  of  which  had  not  been  recorded,  could  not 
prejudice  his  right  in  the  property.  It  would  amount  only 
to  knowledge  of  an  instrument  which  had  become  void  as  to 
him.  See  Porter  v.  Dement^  35  111.  478 ;  Rich  v.  Roberts,  48 
Me.  584 ;  Barik  v.  Hastim/s,  7  Colo.  App.  129. 

While  we  have  no  doubt  that  except  as  between  the  mort- 
gagor and  the  mortgagee,  the  necessity  for  recording  the 
statement  is  imperative,  when  we  come  to  an  investigation 
6i  the  question  within  what  time  the  record  must  be  made 
so  as  to  satisfy  the  statute,  we  encounter  the  real  difficulty 
in  the  case.  That  difficulty  lies  in  the  uncertain  language 
of  the  statute.  The  statute  of  Oregon  to  which  we  have  re- 
ferred, which  is  also  the  law  of  a  number  of  other  states, 
is  exact  in  its  terms.  The  mortgage  is  valid  for  one  year 
from  the  day  when  it  is  filed ;  it  then  ceases  to  be  valid  un- 
less it  is  renewed  within  the  thirty  days  next  preceding. 
The  language  is  so  specific  and  definite  that  it  needs  no  con- 
struction, and  there  is  no  chance  of  falling  into  error  concern- 
ing its  meaning.  Accordingly  it  is  held  that  the  renewal 
must  be  made  within  the  thirty  days,  and  that  an  attempted 
renewal  before  the  commencement  of  that  period,  or  after  its 
termination  is  nugatory.  Cooper  v.  Koppes,  45  Ohio  St.  625 : 
mwell  V.  Warner,  44  Barb.  258 ;  lliee  v.  Kahn,  70  Wis.  323. 
Our  statute  names  no  day  beyond  which  the  mortgage, 
without  the  sworn  statement  shall  be  invalid.  It  fixes  no 
period  within  which  the  statement  shall  be  filed,  or  after 
which  its  filing  will  be  too  late.  It  provides  that  from  the 
time  the  mortgage  is  recorded,  it  shall  be  good  and  valid  until 
the  mortgage  debt  is  due,  on  condition  that  there  is  recorded 
annually  a  certain  sworn  statement  of  the  moi-tgagee ;  but  on, 
or  after,  or  before  what  time  it  must  be  recorded,  or  how  long 
after  the  mortgage  has  been  recorded  the  fu'st  statement  must 
be  filed,  the  statute  does  not  say.  In  undertaking  to  deter- 
mine w'hen  the  mortgagee  must  act,  we  have  nothing  to  assist 
us  but  the  word  "  annually."     The  definiteness  of  the  idea 
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which  that  word  may  convey,  depends  upon  the  connection 
in  which  it  is  found.  Alone  it  simply  means  each  year.  It 
may  be  so  associated  in  a  sentence  as  to  mean  the  same  day 
of  the  same  month  of  each  year ;  but  in  other  connections  it 
may  mean  during  each  year,  or  sometime  in  the  course  of  each 
year;  and  in  the  absence  of  language  giving  precision  of 
meaning  to  the  term,  it  is  to  be  understood  in  its  most  general 
sense.  The  loss  by  the  mortgagee  of  the  priority  of  right 
which  his  mortgage  confers,  by  reason  of  his  failure  to  comply 
with  some  subsequent  condition,  is  in  the  nature  of  a  for- 
feiture. Forfeitures  are  not  regarded  with  favor,  and,  in  its 
construction  of  language,  a  court  will  not  exercise  its  inge- 
nuity in  behalf  of  persons  seeking  their  enforcement.  The 
decisions  are  that  one  claiming  the  benefit  of  a  statute  in- 
validating a  mortgage,  upon  the  failure  of  ihe  mortgagee 
within  the  prescribed  period  to  take  the  proper  proceedings 
for  its  renewal,  must  bring  his  case  strictly  and  technically 
within  the  terms  of  the  law.  Meech  v.  Patching  14  N.  Y.  41 ; 
Tremaine  v.  Mortimer,  128  N.  Y.  1 ;  Lowe  v.  Wifu/,  56  Wis.  31. 
To  enable  us  to  say  that  the  execution  in  the  hands  of 
the  defendant  was  a  justification  of  his  seizure  and  deten- 
tion of  the  property,  it  must  clearly  appear  that  the  plaintiff 
was  in  default  in  the  filing  of  the  statutory  statement,  and 
that  her  mortgage  was  therefore  invalid.  The  statement 
must  be  filed  "annually,"  and  the  statute  nowhere  undertakes 
to  define  or  limit  the  meaning  of  the  term.  We  think  the 
intent  of  the  statute  is  that  the  recording  of  the  statement 
shall  commence  on  or  after  the  beginning  of  the  second  year 
of  the  mortgage,  and  that  until  that  period  the  mortgage  is 
good  by  virtue  of  its  own  record.  If  therefore  the  statement 
is  recorded  annually  after  the  end  of  the  first  year,  the  stat- 
utory requirement  is  complied  with.  A  statement  recorded 
once  a  year  would  be  recorded  annually.  Without  express- 
ing an  opinion  as  to  whether  record  made  at  any  time  during 
the  year  would  subserve  the  purpose  of  the  statute,  we  feel 
safe  in  saying  that  if  the  statement  is  filed  within  a  reasonable 
time  after  the  commencement  of  the  year,  it  comes  within  tho 
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scope  of  the  statute,  and  is  not  obnoxious  to  its  purpose.  As 
no  definite  time  is  fixed,  on  or  before  which  the  record  must 
be  made,  and  as  specific  dates  cannot  be  deduced  from  the 
unqualified  term  "annually,"  it  necessarily  follows  that  at 
least  a  margin  of  time,  of  reasonable  extent,  after  the  year 
begins,  is  allowable  within  wliich  to  comply  with  the  stat- 
utory condition. 

It  is  not  questioned  that  the  statement  due  the  year  after  the 
recording  of  the  mortgage  was  regularly  and  properly  made 
and  filed.  The  sole  contention  is  that  because  no  statement 
was  recorded  for  the  following  year,  the  mortgage  became  a 
nullity.  The  mortgage  was  recorded  on  the  3d  day  of  No- 
vember, 1892.  Except  as  against  the  mortgagor,  and  per- 
sons having  actual  notice  of  its  existence,  it  did  not  take 
effect,  or  become  a  mortgage,  until  that  day ;  and  in  inquir- 
ing when  a  default  in  the  filing  of  the  statement  would  occur, 
we  must  calculate  from  that  day.  On  the  3d  day  of  No- 
vember, 1894,  the  second  year  of  the  mortgage  would  expire. 
The  execution  was  levied  on  the  20th  day  of  November, 
1894,  seventeen  days  after  the  beginning  of  the  third  year. 
On  the  latter  date  the  second  annual  statement  had  not  been 
filed ;  and  the  question  is,  had  the  mortgage,  by  reason  of 
the  uitervening  time  become  invalid  when  the  levy  was  per- 
fected? We  are  not  undertaking  to  say  that  the  recording 
of  the  statement  on  any  day  of  each  year  would  not  be  an 
annual  recording  of  it  within  the  meaning  of  the  law ;  but 
on  the  supposition  that  it  must  be  filed  within  a  reasonable 
time  from  the  beginning  of  each  successive  year,  was  the 
period  of  seventeen  days  an  unreasonable  time  ?  What,  in 
general,  is  a  reasonable  time  is  not  determinable  by  any  fixed 
rule.  In  a  given  case  the  question  is  largely  controlled  by 
the  character  and  circumstances  of  that  case ;  and,  among 
other  things,  an  important  consideration  is  the  necessity  or 
non-necessity  of  diligence,  as  appearing  in  the  nature  and 
facts  of  the  case.  There  was  nothing  in  the  nature  of  this 
case,  and  there  was  nothing  in  its  facts  which  made  it  the 
duty  of  the  plaintiff  to  have  her  statement  on  record  before 
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the  execution  was  levied.  The  execution  creditors  had  not 
been  induced  to  change  their  position  by  reason  of  her  delay. 
They  did  not  give  credit  to  Rockwell  because  they  thought 
his  property  was  no  longer  held  by  the  mortgage.  The  in- 
debtedness to  them  was  contracted  before  the  time  when,  in 
any  view,  the  statement  could  have  been  legally  filed ;  and 
there  was,  therefore,  nothing  which  imposed  upon  the  plain- 
tiff any  duty  of  diligence  in  their  favor.  There  is  no  require- 
ment of  the  statute,  and  there  is  no  inference  to  be  drawn 
from  its  language,  upon  which  we  could  say  that  the  plain- 
tiff's inaction  for  seventeen  days,  or  even  for  a  much  longer 
period,  would  impair  her  rights  in  the  property,  or  lessen  the 
force  and  effect  of  her  mortgage ;  and  there  were  no  special 
facts  which  added  anything  to  her  statutory  duty.  Our  con- 
clusion is  that  at  the  time  of  the  levy,  the  mortgage  was  in 
full  force,  and  the  legal  title  to  the  property  was  in  the  plain- 
tiff. The  levy  itself  was  a  breach  of  the  conditions  of  the 
mortgage,  and  entitled  her  to  the  immediate  possession  of 
the  property,  and  the  sheriff  in  seizing  it  was  a  trespasser. 

Some  other  questions  are  discussed  by  counsel,  which,  in 
view  of  our  opinion  upon  the  main  question,  are  unimpor- 
tant, and  the  determination  of  which  one  way  or  the  other, 
would  not  affect  our  decision. 

We  find  no  error  which  would  warrant  us  in  reversing 
the  judgment,  and  we  therefore  order  its  affirmance. 

Affirmed. 


[No.  1S12.] 
Kkbgaii  v.  Donnelly  bt  al. 

1.  PbACTICK — COKTOJUAirOB. 

The  action  of  a  trial  court  in  refusing  an  application  for  continaance  is 
a  matter  of  discretion  with  that  court,  and  is  reversible  only  in  case 
of  manifest  abuse  of  discretion. 

2.  Pbactick — CoNTitrcANCK— Absence  of  Cottnsel. 

Before  an  appellate  court  will  hold  a  refusal  of  a  continuanoe  on  ac- 
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count  of  absence  of  counsel  as  an  abuse  of  discretion,  it  must 
appear  that  the  complaining  party  was  or  might  have  been  preju- 
diced thereby. 

3.  Same — Doottments. 

An  application  for  continuance  on  account  of  the  absence  of  documents 
should  show  an  effort  to  produce  the  documents,  that  they  were  rel- 
evant and  material  to  the  issue,  and  would  be  admissible  in  evidence 
on  the  trial. 

Appeal  from  the  District  Court  of  Arapahoe  County . 

Mr.  Joseph  F.  Maxwell  and  Mr.  John  C.  Kbbgan,  per 

•se,  ion  appellant. 

Mr.  Henry  C.  Chabpiot,  Messi-s.  Stewart  &  Murray, 
and  Ml'.  H.  L.  Rittbr,  for  appellees. 

Wilson,  J.,  delivered  the  opinion  of  the  court. 

Plaintiff  Keegan  is  an  attorney  at  law,  and  was  employed 
as  such  about  the  contest  of  the  will  and  the  settlement  of 
the  estate  of  Owen  Donnelly,  deceased,  to  which  the  defend- 
ants were  heirs.  He  brought  this  suit  to  recover  an  amount 
claimed  to  be  due  him  for  professional  services  rendered  by 
him  at  their  request  and  in  theii-  behalf  in  and  about  the 
contest  and  the  business  of  the  estate.  The  action  was  by 
attachment  and  a  writ  of  garnishment  was  served  upon  the 
administrator.  Defendants  answered,  admitting  the  employ- 
ment of  plaintiff  and  the  performance  of  professional  services 
by  him,  but  alleging  the  presentation  and  allowance  in  the 
county  court  of  a  bill  therefor,  and  the  full  payment  thereof. 
They  also  filed  a  cross-complaint  alleging  that  the  present 
claim  of  plaintiff  had  been  presented  for  allowance  in  the 
county  court  and  disallowed ;  that  thereupon  he  had  appealed 
to  the  district  court  by  which  with  plaintiff's  consent  the  said 
judgment  was  aflfirmed,  and  that  the  present  suit  was  mali- 
ciously instituted  and  prosecuted  for  the  sole  purpose  of 
harassing  and  annoying  defendants  ;  wherefore  they  prayed 
judgment  for  $250  damages,  and  that  plaintiff  be  enjoined 
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from  further  prosecuting  any  suit,  action,  or  proceeding 
gi'owing  out  of  any  professional  or  other  services  rendered 
by  plaintiff  at  the  instance  of  defendants.  Plaintiff  replied, 
denying  the  allegations  of  the  cross-complaint,  and  averring 
that  the  services  which  were  the  basis  of  the  present  suit 
were  not  the  same  as  those  for  which  his  bill  had  been  pre- 
sented and  allowed  by  the  county  court.  Upon  the  day 
when  the  cause  was  reached  for  trial  plaintiff  applied  for  a 
continuance,  which  was  denied.  Thereupon  trial  commenced 
and  was  had  to  the  court,  a  juiy  being  waived  by  the  defend- 
ants and  by  the  plaintiff,  who  pereonally  appeared  in  his  own 
behalf.  Plaintiff  declined  to  offer  any  testimony  in  support 
of  his  complaint,  stating  that  he  would  not  further  prosecute 
his  suit  in  that  court,  but  would  appeal  to  the  court  of  ap- 
peals. Defendants  proceeded  to  prove  their  case,  and  at  its 
conclusion  judgment  was  rendered  in  their  favor  for  the  sum 
of  one  dollar  on  account  of  damages  and  for  the  costs  of  suit, 
and  for  the  injunctive  order  as  prayed  for. 

The  assignments  of  error  urged  to  this  court  are  predicated 
upon  the  refusal  of  the  trial  court  to  grant  a  continuance, 
and  upon  the  claim  that  the  evidence  was  insufficient  to  sup- 
port the  judgment.  It  has  become  the  settled  rule  in  this 
jurisdiction,  confirmed  by  repeated  decisions  of  the  highest 
appellate  tribunals,  that  the  action  of  trial  courts  upon  appli- 
cations for  continuances  is  discretionary  with  them,  and 
whilst  such  action  is  subject  to  re\'iew  on  appeal,  it  is  re- 
viewable only  in  case  of  manifest  abuse  of  discretion.  Date- 
son  V.  Coston,  18  Colo.  108  ;  Michael  v.  Mills,  22  Colo.  440  ; 
Reynolds  v.  Campling,  23  Colo.  108 ;  Outcalt  v.  Johnston,  9 
Colo.  App.  519.  Tested  by  this  rule  we  find  nothing  in  the 
record  which  would  justify  a  reversal  by  this  court  on  that 
ground  of  error. 

The  material  portion  of  plaintiff's  affidavit  in  support  of 
his  motion  for  a  continuance,  after  alleging  the  absence  from 
the  state  of  his  counsel,  Mr.  Thomas  D.  Adams,  on  account 
of  the  illness  of  his  wife,  was  as  follows : 

"That  the  said  Thomas  D.  Adams,  Esq.,  has  in  his  posses- 
VoL.  XI— 3 
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sion  all  the  documents  and  papers  in  this  case,  upon  which 
plaintiff  relies  to  substantiate  his  claim,  and  the  same  cannot 
be  found  at  the  office  of  the  said  Thomas  D.  Adams,  Esq., 
and  their  whereabouts  are  unknown  to  this  plaintiff;  that 
without  said  papers  and  documents,  and  without  the  advice 
and  counsel  of  the  said  Thomas  D.  Adams,  Esq.,  his  said  at- 
torney, this  plaintiff  cannot  safely  proceed  to  trial,  and  by 
reason  of  the  said  papers  and  documents  not  being  in  the 
possession  of  this  plaintiff  he  cannot  advise  with  other  coun- 
sel; that  said  papers  and  documents  consist  of  powers  of 
attorney  from  defendants  herein  to  this  plaintiff,  and  corre- 
spondence between  defendants  herein  and  this  plaintiff,  and 
between  this  plaintiff  and  the  consul  of  the  United  States  of 
America  at  Belfast,  Ireland,  showing  the  authorization  and 
employment  of  this  plaintiff  as  the  attorney  for  defendants 
in  the  matter  of  the  estate  of  Owen  Donnelly,  deceased,  in  the 
county  court  of  Arapahoe  county,  Colorado,  upon  which  ser- 
vices, as  said  attorney,  this  action  is  based." 

Whilst  trial  courts  will  and  ordinarily  should  be  lenient  as 
to  continuances  on  account  of  the  necessary  and  unexpected 
absence  of  counsel,  yet  before  an  appellate  court  will  hold  the 
refusal  to  permit  a  delay  to  be  an  abuse  of  discretion,  it  must 
reasonably  appear  that  the  complaining  party  was,  or  might 
have  been,  prejudiced  thereby.  In  this  case  the  contrary 
presumption  prevails.  There  was  nothing  in  the  affidavit, 
nor  in  the  nature  of  the  suit,  to  suggest  that  the  presence  of 
Mr.  Adams  was  essential  or  necessary  to  the  vindication  of 
the  plaintiff's  rights,  or  that  his  absence  might  be  detrimental 
to  those  interests.  The  suit  was  the  simplest  form  of  an 
action, — in  debt  upon  a  book  account,  — and  the  plaintiff  being 
liimself  a  licensed  and  practising  attorney  at  law,  the  court 
had  a  right  to  assume  that  he  was  capable  of  conducting  his 
own  case. 

As  to  the  absence  of  papers  and  documents,  there  was  no 
attempt  to  show  any  effort  to  find  them,  nor  that,  if  found, 
they  were  either  relevant  to  the  question  at  issue,  or  material, 
or  would  have  been  admissible  in  evidence  on  the  trial.     The 
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powers  of  attorney  may  or  may  not  have  been  competent  evi- 
dence. The  presumption  is  that  they  were  not  necessary 
to  sustain  plaintiff's  case,  because  his  employment  was  not 
denied.  The  correspondence  with  defendants  was  presum- 
ably not  material,  because  he  sued  upon  a  quantum  meruit, 
not  upon  an  express  promise  to  pay  a  specific  sum.  Upon 
what  ground  the  correspondence  between  plaintiff  and  the 
consul  of  the  United  States  at  Belfast  would  have  been  ad- 
missible in  evidence,  tbe  affidavit  is  silent,  and  we  cannot 
conceive.  Plaintiff  should  have  set  up  the  facts  to  show,  if 
possible,  that  it  was  both  material  and  competent. 

The  conduct  of  the  plaintiff  at  the  trial  was  not  such  as 
to  commend  itself  to  this  court  in  the  consideration  of  the 
alleged  error.  His  curt  refusal  to  offer  any  testimony  in 
support  of  his  complaint  was  not  fair  treatment  to  the  trial 
court.  Surely  he  had  a  better  knowledge  than  any  one  else 
of  the  services  rendered  by  himself  and  for  which  he  claimed 
compensation.  If  he  had  made  an  effort  to  present  his  case, 
had  testified  himself,  and  at  any  stage  of  the  proceedings  it 
had  developed  that  the  presence  of  his  attorney  was  necessary 
to  protect  his  rights,  or  that  any  of  the  missing  documents 
were  important  or  material  in  the  determination  of  the  con- 
troversy, the  court  would  probably  have  granted  the  required 
delay.  In  any  event,  he  would  then  have  been  in  a  better 
position  to  have  invoked  the  interposition  of  this  court. 

We  see  no  error  in  the  denial  of  the  application  for  a  con- 
tinuance, and  the  evidence  being  amply  sufficient  to  support 
the  judgment,  it  will  be  affirmed. 

Affi,rmed. 
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[No.  1822.] 
RiTPP,  Admin  iSTKATOR,  v.  Rupp. 

1.  Executors  and  Administbatoks — Lands  of  Intestate. 

Lands  of  an  intestate  descend  to  and  the  title  vests  immediately  in  the 
heirs.  The  administrator  has  no  control  over,  or  right,  title  or  in- 
terest in  the  lands,  except  to  harvest  growing  crops,  and  to  lease, 
mortgage  or  sell  in  certain  contingencies  under  proper  order  of  the 
court  having  probate  jurisdiction. 

2.  Same — Staxutoky  Construction — Pleading. 

Sec.  4691,  Mills'  Ann.  Stat,  which  authorizes  and  makes  it  the  duty  of 
administrators  and  executors  to  receive,  take  possession  of  and  sue 
for  and  recover  rents,  issues  and  profits  of  the  real  estate  of  the  de- 
cedent, does  not  authorize  the  administrator  to  take  possession  of 
lands  or  tenements,  nor  to  execute  or  terminate  a  lease,  nor  to  sue 
for  the  ouster  of  a  tenant,  unless  it  be  for  default  in  the  payment 
of  rent  or  other  condition  of  the  lease,  and  in  such  case  it  would 
be  necessary  for  him  to  allege  in  his  complaint  the  facts  required 
to  show  his  authority  to  institute  and  maintain  the  suit  and  the  de- 
fault of  the  tenant. 

Error  to  the  County  Court  of  Lake  County. 

Mr.  A.  J.  Sterling,  for  plaintiff  in  error. 

Mr.  Joseph  W.  Taylor,  for  defendant  in  error. 

Mr.  A.  P.  RiTTENHOUSE,  of  counsel. 

Wilson,  J.,  delivered  the  opinion  of  the  court. 

This  was  an  action  of  unlawful  detainer  instituted  in  the 
county  court.  The  plaintiff  sues  as  administrator  of  the  es- 
tate of  Jacob  Rupp,  deceased.  It  appears  from  the  complaint 
that  Jacob  Rupp  had  leased  to  defendant  a  certain  portion  of 
a  house  in  Leadville  by  the  month.  Soon  after  his  death, 
the  plaintiff  as  the  administrator  of  his  estate,  demanded  from 
defendant  possession  of  the  leased  premises,  which  was  re- 
fused, and  thereupon  he  served  upon  her  written  notice  that 
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the  tenancy  would  terminate  at  the  end  of  the  montli,  about 
twelve  days  thereafter,  and  requiring  her  at  that  time  to  quit 
and  surrender  to  him  the  possession  of  the  premises  ;  defend- 
ant failing  to  comply,  this  suit  was  begun  to  oust  her  from 
the  possession.  There  was  no  allegation  in  the  complaint 
that  defendant  had  defaulted  in  the  terms  of  the  lease,  nor 
that  plaintiff  had  authority  from  the  county  court  in  any 
manner  to  lease,  mortgage  or  sell  the  premises.  Defendant 
demurred  to  the  complaint  on  the  ground  that  it  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action.  The  demurrer 
was  sustained  and  the  plaintiff  electing  to  stand  by  it,  judg- 
ment was  rendered  against  him  for  costs  and  dismissing  the 
complaint. 

The  record  does  not  disclose  the  precise  reason  assigned  by 
the  trial  court  for  its  action,  but  we  infer  from  the  brief  of 
plaintiff's  counsel,  filed  in  this  court,  it  was  on  the  ground 
that  so  far  as  it  appeared  from  the  averments  of  the  complaint 
the  plaintiff,  as  administrator,  had  no  authority  to  sue.  This 
is  substantially  the  sole  question  discussed  by  both  parties. 

It  is  settled  beyond  question  in  this  state,  that  the  lands 
of  an  iatestate  descend  to  the  heirs  and  not  to  the  adminis- 
trator ;  that  the  title  vests  immediately  m  the  heirs  and  that 
the  administrator  has  no  control  over,  or  right,  title  or  inter- 
est in  the  lands,  except  the  power  to  harvest  growing  crops, 
and  to  lease,  mortgage  or  sell  in  certain  contingencies  and 
under  proper  order  of  the  court  having  probate  jurisdiction. 
Fillmore  v.  Reitman,  6  Colo.  130  ;  Keeler  v.  Trueinan^  15 
Colo.  146;  McKee  v.  Hoice,  17  Colo.  542.  In  the  last  cited 
case  the  court  said : 

"  Under  our  laws  the  real  estate  of  an  intestate  descends 
to  his  heii'  or  heirs,  subject  to  the  payment  of  his  debts.  The 
administrator's  power  and  authority  over  such  real  estate  is 
purely  statutory.  By  statute,  he  is  empowered  to  dispose  of 
growing  crops,  either  before  or  after  harvesting.  If  it  be- 
comes necessary  to  resort  to  the  real  estate  to  obtain  money 
to  discharge  debts  against  the  estate  of  the  decedent,  the  ad- 
ministrator may,  by  taking  the  proper  steps,  obtain  an  order 
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from  the  court  to  lease,  mortgage  or  sell  the  decedent's  real 
estate  for  that  purpose." 

The  rule  was  the  same  at  common  law  with  the  exception 
that  chattels  real  vested  in  the  administrator,  but  in  this  state 
they  do  not,  being  required  by  statute  to  be  treated  as  real 
estate.  McKee  v.  Howe^  supra.  Our  supreme  court  has  said 
iu  Keder  v.  Trueman,  supra.,  that  the  resemblance  between 
the  statutes  in  reference  to  descents  and  distributions  in  Col- 
orado and  Illinois  is  so  striking  as  to  leave  no  doubt  that  those 
of  the  former  were  largel}'  borrowed  from  the  latter  state.  In 
that  jurisdiction  the  leading  case  on  the  question  here  at  issue 
is  Smith  V.  McConnelU  17  111.  135.  There  the  court  said: 
"  The  administrator,  therefore,  takes  neither  an  estate,  title  or 
interest  in  the  realty.  *  *  *  No  argument  supported  by  anal- 
ogy to  settled  principles,  and  no  authority  or  decision  was 
shown,  which  would  enable  an  administrator  to  support  any 
possessory  or  real  action  in  law  or  equity  for  the  recovery  or 
maintenance  of  possession  or  title,  or  to  clear  up  and  vindi- 
cate title  from  clouds  from  adverse  claims." 

In  Le  Moipie  et  al.  v.  Quivibii  et,  al.,  70  111.  403,  the  court 
said :  "  The  administrator  of  Ricketson  had  no  interest  in  the 
land  of  deceased.  He  had  no  right  to  the  possession  of  it,  or 
the  rents  to  be  derived  therefi'om.  In  one  contingency  the  ad- 
ministrator has  a  bare  naked  power  over  the  land  of  his  dece- 
dent and  nothing  more.  That  arises  where  the  personal  estate 
is  insufficient  to  pay  the  debts.  *  *  *  The  administrator  has 
no  right  to  interfere  with  the  land  of  the  deceased,  in  any  re- 
spect, or  for  any  purpose,  only  to  sell  it  to  pay  debts." 

In  this  state,  however,  by  special  statute  enacted  in  1885, 
the  administrator  is  empowered  to  take  possession  of,  sue  for, 
and  recover  the  rents  of  real  property  belonging  to  the  estate. 
Laws  of  1885,  sec.  7,  p.  395.  Under  the  provisions  of  this  sec- 
tion the  plaintiff  contends,  and  urgently  insists,  that  he  has 
express  statutory  autliority  to  enter  and  hold  possession  of 
the  premises  in  question  and  to  maintain  this  suit.  The  sec- 
tion so  far  as  it  affects  the  issues  involved  in  this  action  reads 
as  follows : 
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"Sec.  7.  Administrators  and  executors,  unless  otherwise 
provided  by  the  will,  shall,  by  virtue  of  their  office  or  trust, 
have  power,  and  it  shall  be  their  duty  to  receive,  take  pos- 
session of,  sue  for  and  recover  tlie  rents,  issues  and  profits 
arising  and  accruing  from  such  of  the  real  estate  of  the  de- 
cedent, during  the  terms  of  their  office  or  trust,  which  rents, 
issues  and  profits  shall  be  assets  in  the  hands  of  the  executor 
or  administrator,  to  be  applied  under  the  order  of  the  county 
court." 

Counsel  urge  that  the  words  "possession  of"  must  be  con- 
strued as  refei'ring  to  the  lands  and  tenements  ;  that  if  it  was 
intended  to  apply  only  to  rents  and  profits  arising  therefrom 
only  the  words  "collect  and  receive  "  would  have  been  neces- 
sary and  would  have  been  used.  We  cannot  agi-ee  with 
counsel.  The  language  used  is  plain,  specific  and  unmistak- 
able. We  know  of  no  rule  of  statutory  or  grammatical  con- 
struction by  which  tlie  contention  of  plaintiff  in  this  respect 
can  be  sustained.  The  words  apply  solely  to  rents  and  profits. 
The  argument  might  have  more  force  if  rents  were  payable 
only  in  money,  but  they  may  be  payable  in  property,  and  it  is 
a  matter  of  common  knowledge  that  the  rentals  of  farming 
lands  are  usually  a  portion  of  the  crops  grown.  It  seems  to 
have  been  the  intent  of  the  legislature  to  invest  administra- 
tors and  executors  with  the  power  to  collect  and  receive  rents 
from  lands  under  lease  at  the  time  of  the  death  of  the  owner, 
and  disburse  the  same  under  the  orders  of  the  court  for  the 
preservation  and  benefit  of  the  particular  land  from  which  it 
is  derived.  This  would  not  be  in  derogation  of  the  rights  of 
the  heirs,  but  on  the  contrary  in  their  interest.  Presumably 
this  power  was  given  to  meet  a  possible  contingency  of  there 
being  at  the  time  no  known  heirs  to  the  estate,  or  none  pre- 
senting themselves  to  assert  theii-  rights.  In  such  case  ne- 
cessity would  require  that  there  be  some  one  authorized  to 
receive  and  preserve  these  accruing  profits  for  tlie  benefit  of 
the  heirs,  or  of  the  creditors,  if  the  personal  property  should 
prove  insufficient  to  discharge  the  indebtedness  against  the 
estate. 
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The  section  does  not,  however,  give  any  further  power  or 
authority  over,  or  in  connection  with  the  reality,  other  than 
the  receipt  and  collection  of  the  rents.  It  does  not  direct 
nor  authorize  the  administrator  to  take  possession  of  the  lands 
or  tenements.  It  does  not  empower  him  to  execute  a  lease. 
This  power  it  would  seem  can  only  be  exercised  by  virtue  of 
other  provisions  of  the  statute  under  direction  of  the  court 
and  in  cases  where  the  personalty  appears  to  be  insufficient 
to  pay  the  debts.  Neither  can  the  administrator  by  virtue  of 
any  authority  given  in  this  section,  terminate  an  existing 
lease  of  his  own  volition.  It  is  true  that  being  given  the 
power  to  sue  for  and  recover  rents,  it  might  be  necessarily 
implied  that  he  would  be  authorized,  in  case  of  the  default  of 
a  tenant  in  any  of  the  conditions  of  the  lease,  or  in  the  pay- 
ment of  rent,  to  give  notice  of  the  termination  of  the  tenancy, 
sue  for  the  rent  and  for  ouster  of  the  tenant  from  possession. 
In  such  an  event,  however,  it  would  be  necessary  for  him  to 
allege  in  his  complaint  the  facts  required  to  show  his  author- 
ity to  institute  and  maintain  the  suit,  and  the  default  of  the 
tenant.  This  has  not  been  done  in  the  case  at  bar.  There  is 
no  averment  that  defendent  has  failed  to  comply  with  any  of 
the  terms  or  conditions  of  the  lease,  and  no  allegation  of  any 
fact  which  even  tends  to  bring  the  attempted  exercise  of 
power  by  the  administrator  within  the  terms  of  this  section. 
On  the  contrary  the  complaint  seems  to  be  based  upon  the 
assumption  and  theory  that  plaintiff  had  an  absolute  right  to 
determine  a  lease  existing  at  the  time  of  decedent's  death, 
whether  there  was  a  default  or  not,  and  to  himself  enter  into, 
take  and  hold  possession  of  the  property.  For  these  reasons 
the  complaint  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  conceding  that  plaintiff  had  an  impUed  power 
in  the  contingency  indicated  to  maintain  a  suit  for  ouster. 
Neither  can  the  complaint  be  considered  sufficient,  if  it  be 
claimed  that  the  plaintiff  was  acting  under  the  authority  of 
the  court,  properly  exercised,  by  virtue  of  the  statutes  giving 
power  to  lease,  mortgage  or  sell  realty  when  necessary  to  pay 
debts  of  the  estate.     It  contains  no  averments  showing  or 
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tending  to  show  any  such  authority  or  power,  and  such  al- 
legations would  be  required  in  order  to  constitute  a  good 
complaint  in  such  an  action. 

Commenting  upon  this  section  seven  of  the  act  of  1885,  the 
supreme  court  in  McKee  v.  Hoive^  supni,  said :  "  This  statute 
would  seem  to  limit  the  administrator's  authority  to  such  real 
estate  of  the  decedent  as  is  productive  of  rents,  issues  and 
profits,  and  to  the  bringing  of  such  actions  as  may  be  neces- 
sary for  the  recovery  of  the  income  from  such  real  estate." 
This  would  appear  to  be  decisive  of  the  case. 

For  these  reasons,  we  are  of  opinion  that  the  facts  stated 
in  the  complaint  are  not  sufficient  to  constitute  a  cause  of  ac- 
tion in  favor  of  plaintiff  as  administrator.  The  demurrer  was 
properly  sustained  and  the  judgment  will  be  affirmed. 

Affirmed, 


[No.  1280.] 

The  Denver,  Texas  &  Fort  Worth  Railroad  Co.  v. 

The  Pulaski  Irrigating  Ditch  Co. 

1.  Practice — Evidence. 

Where  by  stipulation  of  parties  a  cause  was  submitted  upon  one  issue 
and  it  was  agreed  that  the  jury  should  consider  only  that  single  is- 
sue, it  was  not  error  for  the  court  to  exclude  evidence  not  pertinent 
and  material  to  that  issue,  though  such  evidence  was  legitimate 
and  material  testimony  in  the  case  as  it  stood  without  the  stipula- 
tion. 

2.  Instructions — View  of  Locus  in  Quo. 

Where  a  jury  was  permitted  to  view  the  premises,  damage  to  which 
was  in  issue,  and  the  court  instructed  the  jury  that  they  might 
take  into  consideration  what  they  had  observed  together  with  the 
testimony  introduced  in  the  case  in  making  up  their  verdict,  such 
instruction  while  not  approved  was  harmless  error  where  the  other 
evidence  in  the  case  was  sufficient  to  sustain  the  verdict,  without 
the  view  of  the  premises. 

3.  Appellate  Practice — Instructions — Exceptions. 

An  objection  and  exception  to  instructions  which  fail  to  call  the  at- 
tention of  the  trial  court  to  the  error  complained  of  are  not  avail- 
able to  cause  a  review  of  the  instructions  on  appeal. 
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Appeal  from  the  District  Court  of  Las  Animas  Qounty. 

Mr.  Henry  W.  Hobson,  Mr.  Albert  E.  Pattison  and 
Mr.  E.  E.  Whitted,  for  plaintiff  in  error. 

Mr.  J.  M.  John  and  Messrs.  Abbott  &  Abbott,  for 
defendant  in  error. 

BissELL  J.,  delivered  the  opinion  of  the  court. 

After  the  Pulaski  Irrigating  Ditch  was  constructed  in 
1886,  the  Denver,  Texas  &  Fort  Worth  Railroad  Company- 
laid  out  its  line  which  crossed  the  ditch  at  various  points 
along  its  general  direction.  In  crossing  the  ditch  the  rail- 
road company  built  divers  bridges.  The  construction  of  the 
bridges  in  their  permanent  form  offered  obstruction  to  the 
free  flow  of  the  water  which  caused  the  deposit  of  sediment 
and  in  other  ways  the  bridges  occasioned  some  general  dam- 
age to  the  ditch.  The  ditch  company  brought  suit  against 
the  railroad  corporation  to  recover  damages  for  these  alleged 
wrongs,  and  in  some  particulars  sought  injunctive  relief. 
The  case  was  several  times  tried  and  invariably  resulted  in 
a  verdict  adverse  to  the  railroad  company.  One  of  these 
judgments  was  reversed  by  the  supreme  court,  and  the  last 
trial  in  which  the  ditch  company  obtained  a  verdict  has  come 
here  on  error.  These  numerous  trials  and  adverse  judg- 
ments render  it  to  the  interest  not  only  of  the  litigants,  but 
of  the  general  public,  that  there  should  be  an  end  to  the  liti- 
gation. The  importance  and  controlling  force  of  this  princi- 
ple has  been  often  recognized.  Guided  by  it,  we  are  not 
only  at  liberty,  but  are  required  to  weigh  the  objections 
urged  against  the  validity  of  the  judgment  with  great  care, 
resolve  the  matters  of  uncertainty  against  the  judgment  de- 
fendant, and  uphold  the  verdict,  unless  we  are  thoroughly 
satisfied  that  some  error  was  committed  by  the  trial  court, 
which  as  a  matter  of  right  entitles  the  railroad  company  to  a 
new  trial.  Proceeding  along  these  lines,  we  will  state  the 
case  and  formulate  our  conclusions. 
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The  stipulation  made  between  the  counsel  at  the  time  of 
the  last  trial  eliminated  all  questions  but  one  from  the  con- 
sidei-ation  of  the  jury.  The  complaint  contained  two  counts. 
The  second  one  was  dismissed,  and  it  was  agreed  that  the 
cause  should  proceed  only  on  the  first  count  for  permanent 
damages ;  that  the  road  should  remain  as  located,  and  the 
rights  which  might  be  established  by  the  judgment  should 
forever  remain  established.  This  is  not  the  exact  form  of 
the  stipulation,  but  it  is  its  legal  effect.  The  importance  of 
this  suggestion  will  appear  when  we  come  to  the  discussion 
of  the  first  question  presented  by  counsel.  Acting  under 
the  stipulation  both  parties  introduced  evidence  directed 
solely  and  entirely  to  the  proposition  whether  the  railroad  as 
constructed,  the  bridges  as  built  operated  permanently  to  in- 
jure the  canal,  occasioned  additional  labor  to  care  for  and 
maintain  it,  and  possibly  compelled  the  parties  to  expend 
what  would  otherwise  have  been  unnecessary  labor  in  pro- 
tectiQg  its  banks,  and  preserving  it  in  its  integrity.  Various 
witnesses  were  produced  on  both  sides  to  this  proposition,  and 
the  question  was  ultimately  submitted  to  the  jury,  whether 
the  ditch  had  been  in  any  wise,  and  to  what  extent,  perma- 
nently damaged.  Prior  to  the  introduction  of  the  testimony, 
and  on  the  request  of  the  railroad  company,  the  jury  was 
sent  out  to  view  the  ditch  and  points  involved.  Whether  it 
was  a  case  wlierein  tlie  court  in  its  discretion  could  righth- 
direct  the  view  is  entirely  removed  by  tliis  request.  The 
ditch  company  who  was  plaintiff,  did  not  complain  of  it,  the 
railroad  company  asked  for  it,  and  the  order  was  therefore 
properly  made.  There  is  a  little  evidence  in  the  case  from 
which  we  infer,  and  as  to  which  we  are  also  advised  by  the 
contention  of  counsel,  that  this  ditch  which  took  its  water 
from  the  Las  Animas  river,  was  junior  in  riglit  and  time  to 
many  other  ditches  taken  from  the  same  source.  There  was 
some  attempt  to  offer  evidence  to  the  point  that  by  reason 
of  prior  appropriations  this  Pulaski  ditch  could  only  receive 
a  supply  at  times  of  high  water,  and  by  the  local  decree  fix- 
ing the  priorities  this  ditch  was  of  a  late  date  and  junior  to 
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many  others.  At  the  outset  the  railroad  company  offered 
this  decree.  The  proof  was  then  rejected  though  as  we  dis- 
cover from  the  record,  the  decree  was  ultimately  received  in 
evidence.  Some  questions  however  were  put  to  witnesses 
directed  to  the  establishment  of  the  date  of  the  Pulaski  ditch 
appropriation,  which  were  excluded  by  the  court.  The  rulings 
of  the  court  on  this  matter  are  made  the  subject  of  argu- 
ment and  assigned  as  error.  Without  considering  the  legiti- 
macy of  this  testimony,  as  the  case  might  have  stood  had  it 
been  tried  without  the  stipulation  referred  to,  we  are  clearly  of 
the  opinion  that  it  was  wholly  immaterial  in  the  Kght  of  the 
only  issue  tried  under  the  agreement  of  the  parties.  As  we 
view  the  stipulation  the  whole  question  of  title  and  priority 
was  waived.  This  is  evident  from  the  fact  that  issue  was  raised 
by  the  answer  respecting  title  and  priority,  and  the  proof 
lacks  evidence  which  would  have  been  absolutely  indispen- 
sable to  the  maintenance  of  the  plaintiff's  case  but  for  the 
stipulation.  The  whole  case  was  tried  on  the  theory  that  the 
only  matter  in  issue  was  as  to  the  permanent  damage  and 
the  extent  of  it.  This  was  the  only  matter  towards  which 
the  testimony  was  directed,  the  only  thing  which  was  sub- 
mitted to  the  jury,  and  the  sole  matter  on  which  they  based 
their  verdict.  Under  these  circumstances  we  think  the  plain- 
tiff in  error  is  concluded  from  insisting  on  the  exceptions 
which  he  saved  to  the  ruling  of  the  court  on  these  questions, 
and  cannot  be  here  heard  to  insist  that  the  court  erred  in  its 
rulings  in  respect  to  these  matters.  When  parties  go  into 
court  and  try  a  case  on  one  hypothesis,  submit  a  cause  to  the 
jury  on  that  single  basis,  direct  their  testimony  to  one  point, 
and  one  point  only,  and  agree  that  that  shall  be  the  only 
thing  which  shall  be  considered  or  determined  by  the  jury, 
they  cannot  even  though  they  may  have  offered  other  testi- 
mony which  under  other  cii'cumstances  would  have  been  both 
pertinent  and  legitimate,  insist  that  the  court  erred  in  exclud- 
ing it,  so  long  as  it  was  not  pertinent  or  material  to  the  ques- 
tion which  they  had  agreed  was  the  only  question  in  the 
case.     As  we  look  at  it,  this  disposes  of  the  errors  assigned 


1898.]  Railroad  Co.  v.  Ditch  Co.  46 

on  the  rulings  of  the  coui-t  with  respect  to  the  admission  of 
testimony  and  leaves  but  one  other  question  to  be  disposed 
of  in  order  to  fully  determine  this  appeal. 

That  question  is  based  on  an  instruction  to  the  jury  with 
reference  to  the  view  which  the  jury  had  of  the  locus  in  quo, 
and  what  might  be  called  the  subject>matter  of  the  contro- 
versy. Of  course  it  is  not  insisted  that  the  court  erred  in 
sending  the  jury  out  to  look  at  the  premises,  but  only  that 
the  court  permitted  the  jury  to  unduly  use  what  informa- 
tion they  may  have  obtained  by  their  inspection.  Generally, 
the  court  told  the  jury  they  must  find  plaintiff's  damages  from 
the  preponderance  of  the  evidence  introduced,  together  with 
their  observations  of  the  property,  and  as  it  was  qualified  in 
the  last  part  of  the  instruction  the  court  substantially  told 
them  that  they  had  a  right  to  take  into  consideration  what 
they  had  observed,  and  consider  it  as  they  considered  the 
testimony  of  the  witnesses  produced  before  them.  As  will 
be  apparent  to  any  one  who  has  had  occasion  to  examine  the 
question  the  instruction  opens  up  a  very  considerable  field  for 
discussion.  The  authorities  are  not  in  unison  on  the  ques- 
tion, and  while  the  matter  has  been  the  subject  of  consider- 
able judicial  consideration,  it  may  be  said  there  are  three 
different  lines  of  authorities.  According  to  one  view,  what 
the  jury  may  observe  when  sent  out  to  view  the  premises  in 
dispute,  can  under  no  circumstances  become  evidence,  nor  are 
the  jury  entitled  to  take  it  into  consideration  otherwise  than 
as  affording  them  means  to  better  understand  and  apply  the 
testimony  which  has  been  produced.  According  to  another, 
what  may  perhaps  be  metaphorically  termed  "  mute  "  evidence 
maybe  used  by  the  jury  in  reaching  their  conclusion,  like  any 
other  evidence  offered,  and  under  some  circumstances  it  may 
even  be  taken  as  determinative  of  the  dispute  to  the  exclu- 
sion of  the  parol  testimony.  The  middle  line  permits  the 
jury  to  use  their  observations  as  evidence,  but  not  as  pre- 
ponderating, and  in  order  to  uphold  the  verdict  as  supported 
by  testimony,  the  conclusions  of  the  jury  must  measurably 
at  least  be  supported  by  what  actually  appears  in  the  record. 
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According  to  some  of  the  cases,  it  is  absolute  error  to  tell  the 
jury  that  they  can  regard  what  they  have  seen  as  evidence, 
and  that  the  only  legitimate  instruction  which  may  be  given 
is  one  to  the  effect  that  they  can  use  what  they  have  seen,  to 
acquire  an  understanding  of  what  has  been  produced,  but  may 
not  regard  it  in  the  Hne  of  evidence  to  overcome  the  direct 
testimony  of  the  witnesses.  It  is  possible  that  what  we  may 
suggest  concerning  the  matter  will  be  regarded  as  obiter  be- 
cause the  objection  will  be  disposed  of  practically  on  another 
ground.  The  suggestions,  however,  do  not  strictly  come 
witliin  the  purview  of  this  common  criticism  because  the 
question  is  directly  presented  and  discussed,  and  the  court 
can  rightly  consider  it.  We  are  very  frank  to  say  we  do 
not  appreciate  the  refined  distinction  which  is  drawn  by  some 
of  the  authorities  wherein  it  is  held  that  the  jury  are  not  at 
liberty  to  regard  what  they  have  seen  as  evidence  in  the  case, 
but  must  utterly  reject  it  otherwise  than  as  an  aid  to  the  un- 
derstanding of  the  testimony  offered.  The  folly  of  it  is  appar- 
ent from  the  constitution  of  the  human  mind  and  the  well 
understood  processes  by  which  juries  arrive  at  conclusions. 
Many  illustrations  which  forcibly  express  these  ideas  may  be 
found  in  the  cases.  If  a  dozen  witnesses  should  testify  that 
there  was  no  window  on  the  north  side  of  the  house  from  which 
one  man  had  sworn  that  he  viewed  the  affray,  and  the  jurors 
on  view  should  see  the  window,  all  la\vyers  would  know  that 
it  would  be  futile  on  the  argument  to  insist  to  the  jury  that 
their  verdict  must  be  based  on  the  nonexistence  of  the  win- 
dow, since  the  point  had  been  sustained  by  a  vast  preponder- 
ance in  the  number  of  witnesses.  In  this  mining  community 
lawyers  who  have  had  to  do  with  litigations  over  lode  claims 
where  the  controvei-sy  respects  the  existence  of  an  apex  or 
the  continuity  of  a  vein  will  undei-stand  that  if  a  jury  de- 
scended to  inspect  a  mine,  and  the  jury  had  on  it  a  half 
dozen  miners,  it  would  be  folly  to  expect  a  verdict  if  those 
workmen  from  their  inspection  concluded  that  the  crevice 
was  a  vein,  and  that  it  was  or  was  not  continuous.  If  the 
miners  believed  from  their  inspection  that  the  crevice  was  a 
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thing  that  they  would  follow,  though  a  hundred  men  might 
swear  they  could  not  obtain  an  assay  from  it,  and  a  hundred 
professional  witnesses  might  swear  that  the  vein  was  not  con- 
tinuous, yet,  if  these  miners  believed  that  the  stained  seam 
was  a  thing  which  they  would  have  followed  in  the  develop- 
ment of  the  property  had  they  owned  it,  their  verdict  would 
be  that  it  was  a  vein  and  was  continuous,  providing  the  sub- 
sequent development  showed  that  at  the  end  of  it  there  was 
a  large  body  of  valuable  ore.  We  are,  therefore,  quite  unable 
to  appreciate  the  reasoning  by  which  courts  hold  that  a  charge 
of  tliis  description  is  necessarily  erroneous,  and  that  a  case 
must  be  reversed  because  of  this  error.  And  the  same  juris- 
diction which  holds  it  to  be  error  for  a  jury  to  use  the  evi- 
dence obtained  by  their  eyes  in  determining  whether  land  is 
swamp  or  otherwise,  exhibits  a  criminal  case  where  a  view 
was  had  by  the  juiy  in  the  absence  of  the  accused,  and  the 
case  was  reversed  on  the  theory  that  he  must  be  confronted 
by  the  witnesses  and  hear  the  evidence  which  is  produced. 
If  the  view  may  furnish  evidence  in  criminal  cases,  and  the 
jury  may  use  what  they  see  in  arriving  at  a  verdict,  as  seems 
to  be  well  established,  why  they  should  not  be  permitted  to 
do  the  same  thing  where  a  piece  of  land  or  a  ditch  is  involved, 
we  cannot  understand.  We  quite  agree  with  the  authorities 
that  an  instruction  would  be  more  aptly  and  better  framed 
which  should  tell  the  jury  that  they  are  to  use  what  they 
see  as  an  aid  to  the  understanding  of  the  testimony,  and 
unless  the  fact  be  an  absolute  physical  one  which  is  evident 
to  the  eye,  and  not  dependent  on  any  other  considerations  or 
any  other  proof,  they  must  not  use  it  as  against  the  testimony 
offered  and  base  their  verdict  on  their  own  judgment  of  the 
situation  other  than  the  exact  fact  which  they  saw.  We  think 
it  would  be  better  for  courts  to  thus  limit  the  instruction  re- 
specting the  view  rather  than  to  tell  the  jury  that  they  may 
use  the  result  of  their  observation  as  evidence  in  order  to 
reach  a  verdict.  In  the  latter  case  the  jury  would  be  in- 
clined not  only  to  use  what  they  saw,  but  to  draw  on  their 
own  knowledge  and  experience  in  determining   the  other 
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matters  which  could  only  properly  be  the  subject-matter  of 
proof,  and  on  which  they  must  ultimately  depend.  For  a 
review  of  the  various  cases  and  a  satisfactory  expression  of 
tlie  law  on  the  subject,  see  1  Thompson  on  Trials,  chap,  27, 
title  3,  art.  2. 

All  we  insist  on  is  that  there  is  no  such  inherent  vice  in 
the  instruction  as  to  make  it  a  reversible  error,  when  as  in 
this  case,  there  is  abundant  evidence  outside  of  the  view  to  sus- 
tain the  verdict,  and  we  are  unable  to  see  that  by  the  instruc- 
tion the  plaintiff  in  error  was  necessarily  harmed.  We  think 
in  a  case  of  this  description  that  if  it  was  error  to  give  the 
instruction,  it  was  error  without  prejudice  and  not  neces- 
sarily fatal  to  the  judgment.  To  put  it  in  apt  shape,  the  ver- 
dict can  be  sustained  on  what  is  contained  in  the  record.  As 
a  trial  court  or  as  an  appellate  tribunal,  we  could  neither 
grant  a  new  trial  nor  reverse  the  judgment  because  the  ver- 
dict was  unsupported  by  the  evidence.  We  are  clearly  of  the 
opinion  that  on  the  proof,  plaintiff  was  entitled  to  recover, 
and  even  though  this  instruction  may  be  subject  perhaps  to 
some  criticism  in  the  light  of  some  authorities,  and  while  we 
should  have  framed  it  differently  had  we  been  asked  to  give 
one  on  the  subject,  we  are  wholly  unable  to  see  that  by  it  the 
plaintiff  in  error  was  harmed,  and  we  should  on  this  ground 
refuse  to  reverse  tlie  judgment. 

But  there  is  another  basis  on  which  our  opinion  can  be  suc- 
cessfully predicated.  We  do  not  believe  the  plaintiff  in  error 
saved  an  exception  which  is  available  to  him  on  this  hearing. 
The  railroad  company  asked  several  instructions  which  were 
refused,  but  no  argument  is  based  on  the  error  assigned  re- 
specting the  court's  ruling  thereon.  The  court  gave  five 
instructions.  After  they  were  announced,  the  defendant  com- 
pany simply  said  "  the  defendant  excepts  to  numbers  1,  2,  3, 
4  and  6  of  the  instructions."  Gave  no  reason,  assigned  no 
objection,  called  the  court's  attention  to  no  element  of  the 
instruction  which  was  erroneous,  asked  no  modification  of 
any  of  them,  and  presented  no  instruction  on  the  subject. 
The  neglect  of  the  company  to  take  advantage  of  the  error  if 
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there  was  one,  either  by  a  definite  or  even  a  general  objec- 
tion, or  to  assign  any  ground  for  the  exception,  and  the  fail- 
ure to  make  an  objection  which  would  in  any  manner  call  the 
court's  attention  to  the  error  if  one  had  been  committed, 
made  the  exception  unavailable  under  late  decisions  in  the 
appellate  courts  of  the  state.  The  matter  has  been  so  thor- 
oughly considered  and  been  so  often  reiterated,  the  reasons 
for  the  rule  so  clearly  and  plainly  stated,  that  we  need  only 
to  announce  it  and  cite  the  decisions  without  a  further  ex- 
pression of  the  basis  on  which  the  rule  is  predicated.  Wray 
V.  Carpenter,  16  Colo.  271 ;  Edwards  v.  Smith,  16  Colo.  629 ; 
Ilolman  v.  The  Boston  Land  ^  Security  Co.,  8  Colo.  App. 
282 ;    Willard  v.  Williams,  50  Pac.  Rep.  207. 

No  error  affecting  the  substantial  rights  of  the  parties,  and 
by  which  they  were  prejudiced  occurred  during  the  progress 
of  the  trial,  the  verdict  is  supported  by  the  testimony,  and 
the  judgment  entered  thereon  will  therefore  be  affiimed. 

Affirmed. 


[No.  1817.] 
SoHOYEB  V.  Lbif. 

1.  Appbllate  Pkactice — Findings  of  Fact. 

Findings  of  fact  by  the  trial  court  will  not  be  disturbed  on  appeal  where 
there  is  evidence  to  support  them,  unless  manifestly  against  the 
weight  of  the  evidence. 

2.  Pledges — Priokity  of  Lien. 

A  swindler  borrowed  money  from  L.  on  the  faith  of  two  valuable  dia- 
monds, but  substituted  in  place  of  the  valuable  diamonds  worthless 
stones;  afterwards  he  borrowed  from  S.  money  on  the  same  dia- 
monds, but  substituted  in  their  stead  two  inferior  yellowish  stones. 
Upon  arrest  of  the  swindler,  the  officer  got  possession  of  the  valua- 
ble diamonds,  and  S.  delivered  to  the  officer  the  two  inferior  stones 
to  be  used  in  evidence.  While  the  officer  was  in  possession  of  the 
four  diamonds,  the  swindler  in  the  presence  of  the  officer  agreed  with 
L.'s  counsel  that  the  diamonds  then  in  the  possession  of  the  officer 
should  so  remain  and  be  held  by  him  as  a  pledge  to  secure  L.'s  claim. 
Aiterwards,  the  prisoner  executed  to  S.  a  written  transfer  of  the 
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valuable  diamonds  as  a  pledge  to  secure  his  note  to  S.  Held,  that 
the  pledge  to  L.  was  a  prior  lien  on  the  valuable  diamonds,  but  that 
the  inferior  stones  having  been  delivered  to  the  officer  as  bailee  were 
still  in  the  possession  of  S.,  and  were  not  subject  to  any  agreement 
between  the  prisoner  and  L.'s  counsel. 

Appeal  from  the  District  Court  of  Arapahoe  County. 

Messrs.  Muller  &  Weil,  Mr.  Lucius  Wbinsohbnk  and 
Mr.  Chas.  D.  May,  for  appellant. 

Mr.  Thomas  B.  Stuart  and  Me.  Charles  A.  Murray, 
for  appellee. 

Wilson,  J.,  delivered  the  opinion  of  the  court. 

About  January  30,  1895,  plaintiff  Mrs.  Leif  loaned  to  a 
man  representing  himself  to  be  R.  F.  Rogers  the  sum  of 
about  $900.  The  security  for  the  loan  was  two  diamonds  of 
superior  quality,  which  were  to  be  delivered  to  her,  and  were 
by  her  to  be  kept  in  a  bank  in  Denver  until  the  maturity  of 
the  debt.  Shortly  thereafter,  defendant  Schoyer  loaned  to 
one  representing  himself  to  be  G.  W.  Kenny  the  sum  of  $500, 
receiving  in  pledge  as  security  therefor,  as  was  agreed  and 
undei-stood,  two  diamonds,  blue  white  in  color,  and  valued  at 
$1,200.  Soon  afterwards  both  parties  discovered  that  they 
were  the  victims  of  a  swindle.  Mrs.  Leif  found  that  instead 
of  receiving  from  the  pretended  Rogers  gems  of  superior 
quality  and  value  as  promised,  he  had  by  some  means  changed 
the  stones  which  were  placed  in  a  package  deposited  in  the 
bank,  and  substituted  for  the  real  ones,  glass  ones  of  no 
value.  Schoyer  found  upon  opening  his  package,  instead  of 
the  blue-white  diamonds,  two  yellowish  or  off-color  stones  of 
very  inferior  value.  Each  reported  his  loss  on  the  same  day, 
March  5, 1895,  to  Mr.  Farrington,  one  of  the  original  defend- 
ants in  this  suit,  who  was  then  chief  of  detectives  of  the  city 
of  Denver.  On  the  same  day,  Schoyer  ascertained  that  a 
man  was  about  to  secure  a  loan  from  a  Mr.  Conley,  whose 
office  was  in  the  Opera  House,  on  diamonds  as  security,  and 
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having  reason  to  suspect  that  he  was  the  same  person  who 
had  perpetrated  the  fraud  upon  him,  he  notified  the  detectives, 
who  proceeded  to  Mr.  Conley's  olfice,  and  arrested  a  man 
claiming  to  be  G.  W,  Kennedy  as  he  was  in  the  act  of  con- 
summating a  loan  from  Mr.  Conley.  On  searching  him,  there 
were  found  upon  his  person  two  fine  blue-white  diamonds, 
and  Mr.  Conley  turned  over  to  the  ofiicers  two  yellowish,  or 
off-color  diamonds,  which  had  just  been,  or  were  about  to  be, 
palmed  off  upon  him  by  the  prisoner.  Kennedy  was  removed 
to  police  headquarters,  where  he  was  recognized  by  Schoyer 
as  the  same  Kenny  who  had  perpetrated  the  fraud  upon  him, 
and  by  Mr.  Stuart,  one  of  Mrs.  Leif's  lawyers,  as  the  Rogers 
who  had  victimized  her.  At  this  place,  and  on  this  day,  in 
the  presence  of  a  crowd  of  excited  parties,  attorneys  and  offi- 
cei-s,  occurred  the  circumstances  upon  which  were  based  a 
number  of  suits,  including  the  one  at  bar,  and  concerning 
which  there  is  an  irreconcilable  conflict  of  testimony.  It  is 
claimed  on  the  part  of  plaintiff  that  after  the  prisoner  was 
identified  by  her  attorney,  he  then  and  there  agreed,  although 
denying  that  he  was  tlie  man  who  defrauded  INIrs.  Leif,  that 
the  diamonds  then  in  possession  of  the  chief  should  so  remain 
and  be  held  by  him  as  a  pledge  for  the  payment  of  any  claim 
which  Mrs.  Leif  might  establish  against  him  in  a  suit  to  be 
commenced  by  her.  A  memorandum  in  writing  of  this  agree- 
ment was  made  by  Chief  Farrington  at  the  request  of  plain- 
tiff's attorney.  On  the  part  of  Mr.  Schoyer,  it  appears  that 
he  first  delivered  to  Chief  P^arrington,  at  his  request,  the  yel- 
lowish stones,  one  diamond  ring  and  one  diamond  stud,  which 
had  been  palmed  off  on  Mm  instead  of  the  valuable  stones, 
to  be  used  by  the  Cliief  in  the  prosecution  criminally  of  tlie 
prisoner.  He  then  secured  an  attachment  writ  from  the  dis- 
trict court  for  the  purpose  of  seizing  the  other  stones,  but  the 
Chief  refused  to  deliver  them  to  the  sheriff.  Whilst  these 
matters  were  transpiring,  it  is  claimed  that  the  attorney  for 
Mr.  Schoyer  secured  from  the  prisoner  an  agreement  that  the 
blue-white  stones  then  in  the  possession  of  Chief  Farrington 
should  be  held  as  a  pledge  to  secure  the  payment  of  Jus  note 
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to  Schoyer  for  the  sura  of  $500.  This  agreement  was  in 
writing,  and  reads  as  follows : 

"Metropolitan  Police  Department. 
"  Telephone  79.  Denver,  Colo.,  March  5,  1895. 

"  I  have  this  day  turned  over  to  A.  Schoyer  two  diaraonds 
in  settings — one  in  ring,  and  one  in  stud — which  I  have 
pledged  as  security  to  A.  Schoyer  for  the  payraent  of  my 
note  to  him  for  $500,  dated  on  or  about  February  27,  1895. 

"  Geo.  Kenny." 

It  is  then  claimed  that  the  chief  still  refusing  to  deliver 
up  any  of  the  stones  until  a  trial  was  had  or  the  matter  could 
be  determined  in  court,  it  was  finally  airanged  tliat  he  should 
give  to  Mr.  Schoyer  a  receipt  for  the  two  fine  stones  held  by 
him  and  found  upon  the  person  of  tlie  prisoner.  This  was 
done,  and  the  receipt  was  as  follows  : 

"Metropolitan  Police  Department. 
"Telephone  79.  Denver,  Colo.,  March  5,  1895. 

"  Received  from  A.  Schoyer  two  diamonds  in  setting — one 
set  in  ring,  and  one  set  in  stud — which  were  turned  over  to 
him  by  Geo.  Kenny  as  security,  and  being  the  same  diamonds 
identified  by  Mr.  Allen,  the  same  to  be  held  by  me  to  be  used 
as  evidence. 

"  W.  R.  Farrington,  Chief  of  Detectives^ 

The  sheriff  was  then  instructed  to  return  the  writ  of  attach- 
ment without  service,  wliich  was  accordingly  done,  and  the 
attachment  suit  appeal's  to  have  been  dismissed.  The  alleged 
agreement  of  Mrs.  Leif's  counsel  with  the  prisoner,  and  Mr. 
Schoyer's  counsel  with  him,  constitute  the  basis  of  much  sub- 
sequent litigation,  including  the  present  suit.  The  chief  con- 
tention seems  to  have  been  as  to  which  of  these  agreements 
was  actually  first  in  point  of  time. 

The  scene  of  the  next  act  in  the  history  of  the  case  is  in 
the  district  court  of  Arapahoe  county.  On  March  9,  Mre. 
Leif  commenced  her  suit,  making  as  parties  defendant  Rog- 
ers, aliius  Kenny,  alias  Kennedy,  and  Chief  Farrington.    The 
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complaint  set  up  the  fact  of  the  loan,  and  that  defendant 
Farrington  had  in  his  possession  six  diamonds  belonging  to 
his  codefendant,  being  the  two  found  upon  his  person,  the 
two  off-color  stones  delivered  by  Mr.  Schoyer,  and  the  two 
delivered  by  Mr.  Conley.  It  also  set  forth  the  agreement 
with  Mrs.  Leif  through  her  counsel,  that  these  stones  should 
be  held  as  a  pledge  for  the  payment  of  any  claim  which  she 
might  establish  against  him.  The  prayer  was  that  she  have 
judgment  for  the  amount  of  the  debt,  and  that  such  judgment 
be  declared  to  be  a  first  lien  upon  the  six  diamonds  in  Chief 
Farrington 's  possession,  and  that  they  be  sold  to  satisfy  the 
same.  On  March  12,  Schoyer  commenced  a  suit  in  replevin 
against  Chief  Farrington,  to  recover  possession  of  four  of  the 
stones,  the  two  blue-white  ones  found  upon  the  prisoner  at 
the  time  of  his  arrrest,  and  the  two  yellowish  ones  delivered 
by  him  to  the  chief.  He  claimed  the  right  to  the  possession 
of  the  stones  by  virtue  of  his  agreement  with  Kennedy  on 
March  5,  the  day  of  his  arrest.  On  June  11,  Mrs.  Leif  recov- 
ered judgment  as  prayed  for  in  her  suit,  and  on  June  28, 
Schoyer  recovered  judgment  in  hLs  replevin  suit.  Here,  then, 
were  two  judgments  against  Farrington,  in  favor  of  different 
persons,  but  for  the  same  property.  On  July  26,  following, 
Farrington  commenced  a  suit  in  equity  against  Mrs.  Leif  and 
Mr.  Schoyer.  The  bill  of  complaint  set  forth  at  great  length 
the  history  of  the  diamonds,  and  of  the  litigation  over  them, 
and  prayed  the  court  to  determiue  the  priority  of  lien  or  right 
of  the  defendants  to  the  diamonds,  and  to  make  such  orders 
as  would  relieve  him  from  responsibility  and  liability  under 
the  two  judgments.  Within  a  few  days  thereafter,  Mrs.  Leif 
commenced  a  suit  in  equity,  making  Schoyer  and  Farrington 
defendants,  praying  for  a  judgment  and  decree  establishing 
her  priority  of  lien,  etc.  By  agreement,  the  Fariington  suit 
was  consolidated  with  this,  and  the  complaint  in  his  suit  was 
treated  as  liis  answer  to  Mrs.  Leif's  complaint.  Schoyer  then 
fUed  a  separate  answer,  denying  specifically  the  allegations 
of  plaintiff's  complaint,  and  alleging  the  superiority  and  pri- 
ority  of  his  lien.     Upon  trial,  the  judge  impaneled  a  juiy  for 
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advisory  purposes,  and  submitted  to  them  certain  special  in- 
terrogatories covering  the  principal  facts  at  issue.  After  a 
protracted  trial,  the  jury  were  unable  to  agree  except  as  to 
the  first  special  interrogatory.  They  found  that  at  the  time 
of  the  commencement  of  this  action,  the  plaintiff  had  a  lien 
upon  the  diamonds  described  in  her  complaint.  As  to  all 
other  interrogatories,  they  could  not  agree,  and  were  dis- 
charged after  being  required  to  deliberate  for  a  very  consid- 
erable length  of  time.  Thereupon,  the  court  made  its  findings 
in  favor  of  plaintiff,  and  rendered  a  decree  accordingly.  From 
this  defendant  Schoyer  appeals. 

There  are  numerous  assignments  of  error,  but  substantially 
only  one  has  been  argued  to  this  court  by  either  side.  That 
is,  that  the  findings  and  decree  were  not  supported  by  the 
evidence.  Counsel  on  both  sides  take  extreme  positions. 
In  behalf  of  the  appellant,  it  is  urged  that  there  is  no  evi- 
dence whatever  to  support  either  the  findings  or  the  decree, 
while  the  attorneys  for  appellee  claim  with  equal  earnestness 
that  there  was  no  evidence  which  would  have  sustained  a 
decree  in  favor  of  the  appellant.  It  has  been  repeatedly 
held  by  this  court  that  where  there  is  a  conflict  in  evidence, 
and  there  is  testimony  to  support  the  findings  of  the  trial 
judge,  they  will  not  be  disturbed  unless  it  is  apparent  that 
they  were  manifestly  against  the  weight  of  the  evidence. 
The  wisdom  of  this  rule  is  strikingly  exemplified  in  this  suit. 
The  witnesses  were  few  in  number,  being  confined  solely,  as 
to  the  material  circumstances,  to  the  actual  parties  to  the 
suit,  with  two  exceptions,  one  on  each  side.  In  such  case, 
how  is  this  court  to  determine,  simply  by  an  inspection  of 
the  record,  as  to  who  was  mistaken,  or  who  made  false  state- 
ments ?  So  far  as  the  written  record  is  concerned,  one  is  as 
worthy  of  belief  as  the  other.  It  is  the  trial  judge  who  un- 
der such  difficult  circumstances  has  advantages  not  possessed 
by  this  court  in  determining  upon  the  credibility  of  witnesses. 
He  sees  the  witness  in  person,  is  a  silent  spectator  of  his 
manner  and  conduct  upon  the  witness  stand,  not  only  while 
being  interrogated  by  his  own  counsel,  but  while  under  fire 
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from  those  of  the  opposing  party.  By  employing  these  op- 
portunities, he  usually  can,  and  most  generally  does,  come 
to  a  conclusion  as  to  which  witnesses  are  most  worthy  of  be- 
lief as  to  any  given  statement  of  facts.  It  is  upon  these 
reasons  that  the  rule  is  founded  which  prevails  in  all  the 
appellate  courts  of  the  country.  It  is  in  furtherance  of  the 
settlement  of  litigation,  in  which  the  public,  as  well  as  the  par- 
ties to  it,  have  some  interest.  We  see  no  reason  to  depart 
from  the  rule  in  the  present  instance.  There  was  a  wide 
latitude  allowed  in  the  giving  of  testimony,  and  nothing  ap- 
pears to  have  been  refused  which  could  by  any  possibility 
have  been  germane  to  the  issues  in  any  manner.  There  was 
testimony  to  support  the  findings  and  decree  as  to  the  main 
issue,  and  hence  they  will  not  be  disturbed.  By  the  main 
issue  we  mean  what  appears  to  us  from  a  careful  reading  of 
the  whole  record  to  have  been  the  principal  object  Lq  the  con- 
test,— that  is,  the  determination  of  the  priority  of  lien  on  the 
two  blue- white  stones  which  were  of  superior  and  great  value. 
In  the  heat  of  the  battle  over  these,  the  judge  seems  to  have 
overlooked,  or  rather  not  to  have  scrutinized  closely,  the  evi- 
dence in  reference  to  the  two  yellowish  or  off-color  stones 
which  Mr.  Schoyer  had  in  his  possession  all  the  time,  and 
which  he  delivered  to  Chief  Farrington  solely  for  the  pur- 
pose of  their  being  used  in  criminal  proceedings  against  Ken- 
nedy. They  were  never  returned  to  Kennedy,  and  Farrington 
never  had  possession  of  them  other  than  as  bailee  for  Schoyer. 
They  were  clearly,  therefore,  not  subject  to  any  agreement 
which  the  counsel  for  ]\Irs.  Lief  made  with  Kennedy  in  refer- 
ence to  the  retention  by  Cliief  Farrington  of  the  stones  as  a 
pledge  to  secure  payment  of  any  judgment  which  she  might 
recover  against  him.  Schoyer  was  rightfully  in  possession 
of  them,  never  parted  with  this  right,  nor  with  the  possession 
itself  except  temporarily  to  a  bailee  for  a  specific  purpose, 
and  he  could  not  be  divested  of  this  right  by  any  agreement 
to  which  he  was  not  a  party.  He  should  have  judgment  for 
the  return  of  these  stones  to  his  possession. 

It  appears  from  these  views  that  the  judgment  must  be 
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modified,  but  the  case  will  not  he  remanded  for  that  purpose. 
Under  the  power  vested  in  tliis  court,  we  will  render  such  a 
modified  judgment  as  is  proper  and  necessary  in  accordance 
with  our  views  of  the  rights  of  the  parties.  Judgment  will 
be  entered,  giving  to  defendant  Schoyer  possession  of  the 
two  diamonds  described  as  yellowish  or  off-color  which  were 
delivered  by  him  to  Chief  Farrington  at  the  time  of  the  arrest 
of  Kennedy,  for  use  in  his  prosecution.  In  all  other  respects 
the  judgment  will  be  affirmed. 

Judgment  modified  and  affirmed. 


[No.  1246.] 
Wilson  v.  Lunt. 


Landlobd  and  Tenant — Liability  of  Assi&nee. 

Where  an  assignment  of  a  lease  stipulated  that  the  assignee  should  pay 
to  the  lessor  the  rent  reserved  to  be  paid  under  and  by  virtue  of  the 
lease,  the  assignee  by  accepting  the  assignment  became  liable  to  the 
landlord  for  the  rents  during  the  entire  term  even  after  he  assigned 
the  lease  and  transferred  the  possession  of  the  premises. 

Appeal  from  the  District  Court  of  Arapahoe  County. 

Mr.  Oscar  Reuter,  for  appellant. 

Mr.  A.  M.  Stevenson,  for  appellee. 

Mr.  Horace  G.  Lunt,  pro  se. 

BissELL,  J.,  delivered  the  opinion  of  the  court. 

This  appeal  presents  a  question  which  would  be  one  of 
great  difficulty  but  for  the  decisions  of  the  supreme  court, 
which  to  our  mind  practically  resolve  it.  In  1887  Wilson 
was  the  owner  of  some  property  on  the  corner  of  Broadway 
and  Colfax  avenue.     In  February  he  leased  the  premises  to 
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one  Timerman  for  twenty-five  j'eare  with  the  privilege  of 
various  renewals  at  the  end  of  a  terra  of  five  years.  The  Tenl 
reserved  for  the  first  five  years  was  $100  a  month  and  at  the 
expiration  of  that  subdivision  of  the  term,  and  for  every  sub- 
sequent period  of  five  years  an  appraisement  and  a  valuation 
was  to  be  had  whereon  the  subsequent  rent  should  be  based. 
On  the  29th  of  December,  1887,  Timerman  assigned  this  lease 
to  the  appellee,  Lunt,  by  a  written  transfer  in  these  terms  : 

''  Know  all  men  hereby,  that  for  and  in  consideration  of 
the  matters  hereinafter  mentioned  and  the  sum  of  seven  hun- 
dred and  fifty  dollars  to  me  in  hand  paid  by  Horace  G.  Lunt 
of  El  Paso  County,  Colorado,  the  receipt  whereof  is  hereby 
confessed,  I  do  hereby  assign,  sell  and  transfer  unto  the  said 
Horace  G.  Lunt  the  annexed  lease  and  all  my  right,  title 
and  interest  in  and  to  the  leased  premises  and  do  hereby  grant, 
bargain,  sell  and  convey  unto  him  the  said  Horace  G.  Lunt 
all  my  right,  title  and  interest  in  and  to  the  said  lots,  pieces 
and  parcels  of  land  in  the  within  lease  mentioned,  tlie  said 
Horace  G.  Lunt  in  consideration  hereof  to  pay  the  owner  of 
said  property  the  rent  reserved  to  be  paid  under  and  by  vir- 
tue of  said  lease  for  and  during  the  full  term  thereof,  and  to 
do  and  perform  all  thing-s  required  to  be  done  by  me  by  the 
term  of  said  lease,  and  to  save  and  keep  me  harmless  of  and 
from  any  loss,  liability  or  damage  on  account  thereof. 

"  Signed,  sealed  and  delivered  at  Denver,  Colorado,  this 
29th  day  of  December,  A.  D.  1887. 

"George  W.  Temebman.    Seal." 

The  general  provisions,  limitations,  conditions  and  reserva- 
tions in  the  lease  are  now  unimportant,  whatever  may  be 
their  consequence  and  significance  m  subsequent  stages  of  the 
litigation.  On  the  15th  of  June,  1888,  tlie  term  was  trans- 
ferred by  a  naked  assignment  from  Lunt  to  the  tramway 
company  and  was  assigned  by  it  to  its  successor,  and  by  the 
successor  to  the  Denver  Auditorium  Company  in  January, 
1892.  All  the  assignments  subsequent  to  the  one  made  by 
Timerman  were  naked  transfers  without  covenants  or  agree- 
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ments.  On  February  7,  1892,  the  property  was  in  possession 
of  the  auditorium  company,  between  whom  and  Wilson  there 
was  an  attempt  to  comply  with  the  terms  of  the  original  de- 
mise. The  complaint  alleges  that  the  rent  was  fixed  by  the 
agreement  of  these  parties,  the  then  holder  and  lessor  for  the 
ensuing  five  yeare  at  $600  a  month.  What  may  have  been 
done  by  them,  and  whether  they  strictly  and  exactly  complied 
with  the  terms  of  the  lease  whereby  Lunt  would  be  bound  is 
probably  sufficiently  alleged,  though  since  the  judgment  was 
entered  on  demurrer,  the  exact  facts  do  not  appear.  Wilson 
brought  an  action  against  Lunt  to  recover  the  rent  reserved. 
Lunt  demurred  and  had  judgment,  and  Wilson  prosecutes 
this  appeal. 

The  precedents  generally  predicate  the  right  of  the  lessor 
to  bring  an  action  at  law  against  the  assignee  of  a  term  on 
the  privity  of  estate  which  arises  when  the  assignment  is 
executed  and  tlie  assignee  enters.  Following  this  principle 
to  its  legal  conclusion,  it  is  lield  that  the  assignee  by  a  deed 
poll  may  avoid  any  liability  for  the  rent  by  an  assignment  to 
another  though  the  transfer  be  made  to  an  irresponsible  party 
and  for  the  express  purpose  of  freeing  himself  from  the  obliga- 
tion. Nor  has  it  always  been  held  necessary  for  the  assignee 
to  show  that  he  has  been  divested  of  the  paper  title,  but  it  is 
enough  that  he  was  not  in  possession  during  the  time  for 
which  the  rent  is  claimed.  Tajdor's  Landlord  and  Tenant, 
§452. 

This  indicates  that  tlie  gravamen  of  the  suit  is  in  reality 
the  use  and  occupation,  though  the  privity  which  is  the  legal 
result  of  the  assignment  must  exist  to  sustain  the  action. 
This  is  because  there  is  no  contractual  relation  between  the 
lessor  and  the  assignee,  and  use  alone  has  not  usually  been 
held  enough  to  permit  the  lessor  to  sue.  Just  why  it  was  not 
adjudged  that  a  contract  might  be  implied,  from  the  use,  and 
that  this  would  allow  the  lessor  to  sue  in  assumpsit  is  not 
plain  without  a  careful  examination  of  the  distinctions  which 
existed  at  the  common  law  and  the  forms  of  action  which 
prevailed  under  that  system.     To  the  modern  lawyer,  except 
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as  the  profession  is  bound  by  precedent,  which  is  undoubtedly 
a  salutary  principle  in  many  ways,  as  it  tends  to  the  stability 
of  the  law,  the  reasons  assigned  in  the  cases  which  hold  that 
there  must  be  a  privity  of  estate  to  maintain  the  action  are  a 
little  unsatisfactory.  In  this  case,  however,  we  are  not  com- 
pelled to  insist  on  its  modification,  but  we  have  indulged  in 
the  reflection  in  order  to  bring  out  more  prominently^  the  idea 
that  in  truth  it  is  the  use  which  gives  the  lessor  the  right  to 
sue  and  not  the  privity  in  estate.  The  privity  is  only  requi- 
site because  the  parties  did  not  contract,  and  formerly  assump- 
sit could  not  be  brought  unless  the  parties  sustained  this 
relation.  As  we  look  at  the  pleading  it  is  based  on  facts 
which  avoid  the  necessity  to  apply  the  rule  in  all  its  strictness. 
It  will  be  remembered  that  this  was  not  a  naked  transfer  by  a 
deed  poll  without  promises  and  assumptions,  but  was  like 
the  grant  of  an  estate  from  A  to  B  executed  only  by  the 
grantor,  but  containing  an  agreement  to  pay  an  incumbrance. 
It  resembles  many  cases  where  the  grant  has  been  of  an  estate 
subject  to  an  incumbrance  where  the  grantee  agreed  to  pay 
because  as  has  already  been  recited,  the  transfer  from  Timer- 
man  to  Lunt  was  on  the  express  consideration  and  the  sul> 
stantial  agreement  by  Lunt  to  perform  the  conditions  and 
covenants  contained  in  the  lease  and  to  pay  the  rent  reserved 
for  the  term.  In  this  case,  as  in  the  former,  the  law  would 
annex  to  the  acceptance  of  the  estate,  the  performance  of  the 
promise  contained  in  the  condition.  We  regard  this  circum- 
stance as  the  controlling  one  in  the  present  inquiry,  and  the 
present  decision  will  turn  entirely  on  our  conclusions  about 
it.  The  real  inquiry  is  whether  the  agreement  to  pay  ex- 
pressed in  the  assignment  fixes,  enlarges,  or  modifies  Lunt's 
liability.  Of  this,  there  would  seem  to  be  little  doubt.  We 
are  free  to  admit  that  strong  courts  and  able  judges  have 
apparently  expressed  the  law  otherwise  and  some  of  the  very 
cases  which  mil  be  cited  in  support  of  this  opinion  have  been 
criticised,  distinguished,  and  possibly  practically  overruled 
in  the  very  jurisdictions  where  they  were  originally  announced. 
But  they  have  been  cited,  relied  on,  and  followed  by  the 
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supreme  court  of  this  state,  and  are  thereby  rendered  author- 
itative and  binding  on  us.  The  true  basis  on  \yhich  Lunt's 
liability  can  be  maintained  is  the  principle  so  often  announced 
in  modern  cases  that  where  one  makes  a  promise  to  pay  another 
the  debt  which  he  owes,  an  action  will  lie  by  him  for  whose 
benefit  the  promise  is  made.  It  is  only  a  question  as  to  the 
application  of  the  rule.  The  appellee  strenuously  insists  and 
supports  his  contention  by  strong  cases  that  the  conveyance 
of  an  estate  by  the  assignee  which  destroys  the  privity  which 
has  so  many  times  been  held  indispensable  to  the  maintenance 
of  an  action  at  law  by  the  lessor  against  the  transferee  of  the 
term,  prevents  the  application  of  the  doctrine.  In  this  jurisdic- 
tion there  seems  to  be  no  such  limitation  or  exception.  In 
fact  a  recent  case  in  the  supreme  court,  to  which  counsel 
made  no  reference,  clearly  negatives  this  idea.  In  principle 
it  is  like  the  case  at  bar,  though  it  only  concerns  the  grant  of 
an  estate,  subject  to  a  mortgage  which  the  grantee  assumed 
and  agreed  to  pa}^  The  very  lucid  and  able  opinion  of 
Mr.  Justice  Goddard  in  the  Starhlrd  case  presents  a  complete 
answer  to  the  appellee's  contention.  As  the  learned  justice 
so  felicitously  puts  it,  "  there  is  a  diversity  of  opinion  among 
the  courts  of  last  resort  in  this  country,  growing  out  of  the 
particular  view  that  each  tribunal  has  taken  as  to  the  ground 
of  the  liability  of  the  grantee  wlio  assumes  the  payment  of  a 
mortgage  upon  the  property  conveyed  to  him  ;  some  holding 
that  his  liability  depends  on  the  equitable  doctrine  of  subroga- 
tion, and  that  the  obligation  he  assumes  can  be  enforced  only 
in  an  equitable  proceeding ;  while  others  hold  that  it  arises 
out  of  contract,  and  constitutes  a  legal  liability,  enforceable 
in  an  action  at  law.  The  latter  is  not  only  the  better  and 
more  generally  accepted  view,  but  is  the  one  that  prevails  in  this 
jurisdiction."  The  court  makes  a  direct  application  of  the 
principle  under  discussion  to  the  case  which  is  under  con- 
sideration, and  rests  the  liability  of  the  grantee  in  a  deed  poll 
to  pay  an  incumbrance  on  the  promise  expressed  in  the  deed. 
Surely  if  the  grantee  may  be  sued  at  law  by  the  mortgagee 
on  the  promise  expressed  when  it  was  made  only  to  the  grantor, 
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there  can  be  no  objection  on  principle  to  a  suit  by  tlie  lessor 
Hgainst  the  assignee,  even  after  transfer,  and  iii  the  absence 
of  the  privity  which  might  be  essential  where  there  was  no 
express  promise.  It  has  been  so  decided,  and  there  are  many 
cases  which  to  our  minds  uphold  this  application  of  the  doc- 
trine. Lehuiv  V.  Simo/ito/i,  3  Colo.  346  ;  Green  et  al.  v.  Mor- 
riso7i^  5  Colo.  18 ;  Starbird  et  al.  v.  Cranston^  24  Colo,  20  ; 
Mnlvani/  v.  Gross,  1  Colo.  Ct.  of  App.  112 ;  Wood's  Land- 
lord and  Tenant,  §  337 ;  Wilsie  on  Mortgage  Foreclosures, 
chap.  XI. ;  Brewer  v.  Dyer,  1  Cush.  337  ;  Canceyie  et  al.  v. 
Morrison  et  al.,  2  Metcalf,  381 :  MAlea  v.  Whipple,  1  Gray, 
317 ;  Arnold  v.  Lyman,  17  Mass.  400  ;  Hall  v.  Marston,  17 
Mass.  574;  Center  v.  McQaesten,  18  Kan.  476;  Johnson  v. 
Knapp,  36  la.  616  ;  Taylor  v.  Be  Bus  et  al.,  31  Ohio  St.  468  ; 
Frank  v.  Mayuire,  42  Pa.  St.  77 ;  Laivrence  v.  Fox,  20  N.  Y. 
268  ;  Fort  v.  Jackson,  17  Johnson,  238. 

We  therefore  conclude  as  the  case  is  presented  on  the 
pleading,  unless  it  should  be  modified  by  proof,  that  the 
plaintiff  may  recover.  We  reach  this  conclusion  with  less 
hesitation  than  is  common  in  cases  of  first  impression  because 
should  the  plaintiff  have  judgment,  the  appellee  can  then  ob- 
tain from  the  supreme  court  its  construction  of  the  decided 
cases.  We  are  not  impressed  with  the  position  assumed  by 
counsel  for  appellee,  that  a  distinction  must  be  drawn  be- 
tween cases  where  the  promise  is  by  parol  as  contradistin- 
guished from  one  which  would  be  termed  a  specialty.  An 
action  at  law  will  lie  in  the  latter  case  as  well  as  in  the  former 
as  was  decided  in  the  Starbird  case,  supra. 

There  remains  but  a  single  question  to  be  considered,  and 
that  respects  the  striking  out  of  the  paragraph  wherein  the 
pleader  states  a  due  performance  on  his  part  of  all  the  con- 
ditions in  the  lease  and  particularly  of  that  which  provides 
foi-  the  valuation  of  the  property,  and  a  resettlement  of  the 
rent  on  the  expiration  of  the  first  five  3'ear  period.  If  our 
first  conclusions  are  correct  the  court  undoubtedly  erred  in 
striking  it  out  because  under  the  terms  of  the  assignee's  en- 
gagement he  accepted  the  transfer  subject  to  all  the  condi- 
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tions  and  limitations  contained  in  the  original  contract.  The 
motion  to  strike  out  seems  not  to  have  been  based  on  the 
way  in  which  the  performance  was  executed  or  the  form  of 
its  statement  in  the  pleading,  but  if  either  was  imperfect  or 
insufficient,  the  remedy  was  not  by  a  motion  to  strike  but  by 
one  to  compel  a  more  specific  statement.  The  performance 
on  the  part  of  the  lessor  being  sufficiently  averred,  he  was 
entitled  to  offer  proof  on  the  subject,  and  showing  due  exe- 
cution, his  recovery  would  then  be  measured  by  the  agree- 
ment as  thus  modified. 

We  are  of  the  opinion  the  demurrer  ought  not  to  have 
been  sustained,  that  the  defendants  should  be  compelled  to 
answer  and  the  case  go  to  trial. 

For  the  error  committed  in  sustaining  the  demurrer,  the 
judgment  will  be  reversed  and  the  case  remanded  for  further 
proceedings  in  conformity  to  this  opinion. 

Revemed. 


[No.  1301.] 
Drescher  v.  Fulham  bt  al. 

1.  Pbomissoby  Notes — Suretyship — Parol  Evidencb. 

It  may  be  shown  by  parol  testimony  that  one  who  appears  upon  the 
face  of  a  promissory  note  as  a  maker  was  in  reality  a  surety,  but  to 
avail  himself  of  the  fact  as  a  defense,  he  must  further  show  that  the 
fact  of  his  being  a  surety  only,  was  known  to  the  payee  at  the  time 
the  note  was  executed. 

2.  Same — Extension  of  Time — Parol  Evidence. 

An  agreement  for  the  extension  of  the  time  for  payment  of  a  promis- 
sory note  may  be  shown  by  parol  testimony. 

3.  Same— Extension  of  Time — Consideration. 

If  the  agreement  for  the  extension  of  time  for  the  payment  of  a  prom- 
issory note  be  made  bona  fide,  it  is  immaterial  how  insignificaut  the 
benefit  to  the  promisor  or  how  slight  the  inconvenience  or  damage 
to  the  promisee  may  appear,  provided  it  is  susceptible  of  any  legal 
estimation,  it  is  an  adequate  consideration.  A  promise  to  pay  in- 
terest during  the  time  of  the  extension  is  a  sutficient  consideration 
for  the  extension  of  time  of  payment. 
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4.  Samk — Extension  of  Tibcb— Release  of  Subbtt. 

An  agreement  between  the  payee  and  payor  of  a  promissory  note  for 
the  extension  of  the  time  of  payment,  without  the  consent  of  the 
surety,  releases  the  surety  from  his  obligation. 

5.  Same — Cobpoeation — Authoeity  of  Skcbktaet. 

Where  the  secretary  had  the  authority  to  accept  a  note  and  did  accept 
a  note  for  the  corporation  in  his  own  name  as  secretary,  he  had  the 
authority  to  extend  the  time  of  payment  of  the  note. 

A'ppeal  from  the  District  Court  of  ArapaTioe  Oownty, 

Mr.  William  H.  Wadlby,  for  appellant. 

Messrs.  Talbot  &  Denison,  of  counsel. 

Mr.  M.  J.  Bartley,  for  appellee  T.  B.  Croke. 

Wilson,  J.,  delivered  the  opinion  of  the  court. 

Mre.  Fulham,  one  of  the  defendants,  was  a  member  of  and 
shareholder  in  The  Globe  Building,  Loan  and  Investment 
Association,  of  which  the  plaintiff  was  secretary.  She  had 
borrowed  money  from  the  association,  for  which  she  had  ex- 
ecuted her  note  secured  by  deed  of  trust  upon  certain  real 
estate  owned  by  her.  About  July  27,  1893,  she  had  become 
in  arrears  for  dues,  jfines,  assessments  and  interest,  owed  by 
her  as  a  member  of  the  association,  to  the  amount  of  about  $500. 
Being  unable  to  pay,  she  had  offered  to  give  her  note,  but 
this  was  declined.  It  was  then  suggested  by  her,  or  her  hus- 
band acting  as  her  agent,  that  she  would  give  a  note  for  the 
arrearages,  executed  by  lierself  and  defendant  Croke.  This 
proposition  was  accepted  by  the  plaintiff.  After  some  consul- 
tation between  the  husband,  defendant  Fulham,  Croke  and 
plaintiff,  the  note  was  finally  executed,  delivered  to  and  ac- 
cepted by  plaintiff,  and  Mrs.  Fulham  received  credit  for  her 
arrearages.     The  note  reads  as  follows : 

"$520.96.  Denybr,  Colo.,  July  27,  1893. 

"  Ninety  days  after  date  I  promise  to  pay  to  the  order  of 
J.  F.  Drescher,  Secretary,  five  hundred  twenty  and  96/100 
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dollars  at  office  of  Globe  Building,  Loan  Investment  Associ- 
ation, with  interest  at  one  per  cent  per  month,  payable 
monthly. 

"  Value  received. 

"  (Signed)  Etta  M.  Fulham. 

"Thomas  B.  Croke. 

It  is  not  contended  that  Croke  received  any  consideration 
on  account  of  the  note.  On  March  3,  1894,  suit  was  com- 
menced on  the  note.  Mrs.  Fulham  entered  no  appearance 
and  made  no  defense.  Croke  filed  an  answer  in  which  he 
pleaded  that  he  had  signed  the  note  with  the  knowledge  and 
at  tlie  request  of  plaintiff  as  surety  only;  that  at  the  time  of 
the  maturity  of  the  note  Mrs.  Fulham  was  solvent  and  fully 
able  to  pay  the  same,  but  that  at  such  time,  the  plaintiff  with- 
out his  knowledge  or  consent,  entered  into  an  agreement  with 
Mrs.  Fulham,  whereby  the  payment  of  the  note  was  extended 
for  three  months ;  that  the  consideration  for  said  agreement 
of  extension  was  "•'  the  promise  of  the  said  Etta  M.  Fulham 
by  her  agent  that  she  would  not  discontinue  her  connection 
with  the  said  association,  and  that  she  would  pay  her  dues 
thereto  as  they  accrued,  and  the  payment  of  a  portion  there- 
of, and  the  payment  of  all  accrued  interest  up  to  date  on  said 
note,  together  with  interest  to  accrue."  Wherefore  he  claimed 
that  he  had  been  discharged  and  released  from  all  liability  on 
said  note.  Upon  trial,  the  verdict  of  the  jury  and  judgment 
were  in  favor  of  defendant  Croke.     Plaintiff  appeals. 

It  is  not  disputed  that  if  Croke  was  a  surety,  and  a  valid 
agreement  of  extension  was  entered  into  as  set  forth  in  his 
answer,  he  was  released.  The  consideration  of  two  ques- 
tions substantially  covers  the  assignment  of  errors.  First,  Was 
Croke  a  surety  as  to  plaintiff?  Second,  Was  there  a  valid 
contract  for  extension  of  time  of  payment  entered  into  be- 
tween the  plaintiff  and  Mrs.  Fulham,  without  the  knowledge 
or  consent  of  Croke  ?  Both  of  these  questions  are  largely 
those  of  fact,  and  to  that  extent,  this  court  is  bound  by  the 
verdict  of  the  jury.     The  evidence  was  conflicting,  but  there 
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being  sufficient  to  support  the  findings,  the  verdict  will  not 
be  disturbed,  provided  the  evidence  upon  which  it  was  based 
was  submitted  with  proper  instructions  from  the  court.  There 
has  been  much  dispute  and  conflict  in  authority  as  to  the 
right  of  one  who  appears  upon  the  face  of  a  note  as  a  maker 
to  show  by  parol  testimony  that  he  was  in  reality  a  surety. 
It  is  now  well  settled  by  the  great  weight  of  authority  that 
this  can  be  done.  Bank  v.  Mallett,  34  Me.  549 ;  Hubbard  v. 
Gurney,  64  N.  Y.  459 ;  Moore  v.  Redding,  69  Miss.  841 ; 
Bank  v.  Skidmore,  30  S.  W.  Rep.  (Tex.)  565 ;  Bank  v.  Jejf'.^, 
15  Wash.  231;  A.  ^  G.  Marty.  ^  Inv.  Corporation  v.  Mar- 
quam  et  aL,  62  Fed.  Rep.  960  ;  Irvine  v.  Adams,  imp.,  48  Wis. 
474  J  Stillwell  v.  Aaron,  69  Mo.  539 ;  Tiedeman,  Com.  Paper, 
§  422 ;  Randolph,  Com.  Paper,  §§  909,  910.  Before  the  party 
can  avail  himself  of  this  fact,  however,  he  must  further 
show  that  the  fact  of  Ids  being  a  surety  only  was  known  to 
the  payee  at  the  time  when  the  note  was  executed.  Counsel 
for  appellant  strenuously  insist  that  it  must  further  be  shown 
that  the  payee  agreed  to  accept  the  party  as  surety.  We  do 
not  think  that  either  the  reason  of  the  rule  or  the  authorities 
go  to  this  extent.  If  they  did,  however,  we  think  that  the 
acceptance  of  the  paper  with  the  knowledge  that  the  party 
signed  it  as  surety,  is  sufficient  evidence  of  assent.  In  our 
opinion,  knowledge  alone  is  sufficient  to  be  shown  in  the  fii-st 
instance,  by  the  party  seeking  to  avail  himself  of  this  de- 
fense. Hubbard  v.  Gurnet/,  aupra  ;  Bank  v.  Mallett,  supra  ; 
Bank  V.  Skidinore,  supra;  A.  ^  G.  Mortg.  ^  Inv.  Corpora- 
tion V.  Marquam  et  al.,  supra  ;  Irvine  v.  Adams,  imp.,  supra;  2 
Brandt,  Suretyship  and  Guaranty,  §  375. 

It  is  insisted  that  the  agreement  for  extension  of  time  of 
payment  was  not  indorsed  upon  the  note,  and  that  it  was  not 
shown  by  competent  evidence.  An  agreement  to  extend  the 
time  of  payment  may  be  shown  by  parol  testimony,  and  it 
becomes  a  question  for  the  jury,  if  tliere  is  any  evidence 
upon  the  point.  1  Greenleaf,  §  304 ;  Randolph,  Com.  Paper, 
§  957 ;  Thompson  v.  Boden,  81  Ind.  176.  It  has  even  been 
held  upon  sound  reason  that  a  valid  agreement  for  the  exteu- 
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sion  of  time  of  payment  may  be  implied  from  the  facts  and 
cii'cumstances  of  the  case.  Davis  v.  G-raham^  29  Iowa,  514 ; 
2  Brandt,  Suretyship  and  Guaranty,  §  351 ;  Randolph,  Com, 
Paper,  §  957. 

Counsel  strenuously  urge,  however,  that  if  there  was  an 
agreement  for  extension  it  failed  by  reason  of  want  of  a  good 
consideration,  or  that  the  consideration  was  executory  and 
the  conditions  were  not  fulfilled.  The  question  as  to  what  is 
a  valid  consideration  for  a  contract  of  extension  of  time  of 
payment  covers  a  wide  field.  In  the  adjudicated  cases  it  can 
be  found  that  in  some  instances  the  consideration  is  insignifi- 
cant m  character  and  amount,  in  others  great,  but  in  all,  they 
differ.  The  general  principle  upon  which  all  are  founded, 
however,  is  expressed  in  Story  on  Contracts,  §  548 :  "  Every 
party  to  the  contract  may  ordinarily  exercise  his  own  discre- 
tion as  to  the  adequacy  of  the  consideration,  and  if  the  agree- 
ment be  made  bona  fide,  it  matters  not  how  insignificant  the 
benefit  may  apparently  be  to  the  promisor,  or  how  slight  the 
inconvenience  or  damages  appear  to  the  promisee,  provided 
it  be  susceptible  of  any  legal  estimation."  It  is  said,  and  it 
is  supported  by  authority,  that  any  valuable  independent  con- 
sideration will  be  sufficient  to  make  an  agreement  for  exten- 
sion binding.  Tiedeman,  Com.  Paper,  §  424.  An  agreement 
for  extension  of  time  in  consideration  of  a  payment  on  account 
of  another  debt  will  be  binding,  and  sufficient  to  discharge  the 
surety.  Randolph,  Com.  Paper,  §  965  ;  Riyshee  v.  Bowler,  17 
Ind.  167.  It  was  alleged  in  defendant's  (Croke's)  answer  that 
a  part  of  the  consideration  for  this  extension  was  that  Mrs.  Ful- 
ham  should  remain  in  the  association,  and  pay  her  dues  there- 
after, and  there  was  testimony  that  she  did  pay  some  dues 
thereafter.  This  of  itself  was  sufficient  consideration  to  sup- 
port the  agreement.  Regardless  of  any  promise  to  continue 
payment  of  interest  on  the  note,  this  constituted  a  new  and 
independent  consideration.  It  was  a  valuable  benefit  to  the 
association  to  retain  a  member  and  to  secure  payment  of  fur- 
ther dues. 

The  mam  reliance  of  counsel  for  defendant,  however,  seems 
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to  have  been  upon  the  agreement  of  defendant  Fulham,  the 
principal  debtor,  to  pay  interest  on  the  note  during  the  time 
of  the  extension,  and  the  court  instructed  the  jury  tliat  this 
was  a  sufficient  consideration.  That  this  was  a  correct  inter- 
pretation of  the  law  is  denied  by  some,  but  we  think  is  well 
supported  by  the  weight  of  modern  and  better  authority,  and 
is  more  in  accord  with  sound  reason  and  principle.  Angel  v. 
Miller  et  ah,  39  S.  W.  Rep.  (Tex.)  1092 ;  Bouter  v.  milon, 
63  111.  App.  517 ;  Moore  v.  Redding,  supra  ;  Chute  v.  Pattee, 
37  Me.  105 ;  Fawcett  v.  Freshwater,  31  Ohio  St.  637 ;  Benson 
V.  Phipps,  87  Tex.  578 ;  Wright  v.  Bartlett,  43  N.  H.  551 ; 
2  Brandt,  Suretyship  and  Guaranty,  §  354 ;  Randolph,  Com. 
Paper,  §  965 ;  Nelson  v.  Flagg  et  uL,  50  Pac.  Rep.  (Wash.)  571 ; 
Eaton  V.  Whitmore,  3  Kan.  App.  761.  The  courts  which  take 
a  contrary  view  base  it  upon  the  ground  that  by  such  an 
agreement  the  creditor  undertakes  only  to  do  that  which  he 
is  bound  by  his  original  contract  to  do  so  long  as  he  fails  to 
make  payment,  viz :  pay  the  interest  stipulated  in  the  note. 
To  this  it  may  be  answered  that  the  new  contract  ingrafts 
upon  and  adds  to  the  old  one  a  distinct  feature.  The  debtor 
surrenders  his  right  to  stop  the  accruing  of  interest  by  pay- 
ment of  the  piincipal,  and  thereby  assumes  a  new  obligation, 
— that  of  paying  interest  during  a  specific  and  definite  period 
of  time  fixed  by  the  terms  of  the  extension  agreement.  The 
creditor  acquires  an  additional  right, — that  of  refusing  pay- 
ment and  exacting  interest  during  the  full  period  of  the  ex- 
tended time.  There  are,  it  is  true,  authorities  which  hold 
that  there  must  be  some  payment  of  interest  in  advance  in 
order  to  make  a  contract  of  extension  a  binding  one,  where 
it  is  claimed  that  the  consideration  therefor  is  an  agreement 
to  paj'-  interest  during  the  time  of  extension.  The  better 
rule  in  our  opinion,  and  it  is  certainly  more  strojigiy  supported, 
is  that  if  the  creditor  accepts  the  promise  to  pay  as  an  ade- 
quate and  satisfactory  consideration  and  acts  upon  the  prom- 
ise, it  is  sufficient.  It  secures  the  object,  the  extension  of 
time  of  payment  for  a  definite  period  of  time,  and  we  see  no 
reason  why  a  sui-ety  should  be  released  in  the  one  instance 
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and  held  in  the  other,  where  the  payee  is  satisfied  with  the 
consideration  and  the  contract  of  extension  is  completed. 
That  which  releases  him  under  the  law  is  the  extension  of 
the  time  of  payment  for  a  definite  period  of  time,  tliereby  vio- 
lating the  implied  obligation  of  the  creditor  to  the  surety  not 
to  interfere  with  the  relations  between  the  contracting  par- 
ties so  as  to  impair  his  legal  rights,  or  diminish  his  remedies. 
Riley  V.  Crregg^  16  Wis.  676.  If  the  contract  was  made  bona 
fide  and  upon  a  consideration  deemed  sufficient  by  the  cred- 
itor, who  has  a  right  to  complain,  even  though  the  consider- 
ation might  appear  to  others  as  inadequate  ?  To  hold  other- 
wise would  be  to  take  from  a  person  the  right  to  make  his 
own  contracts. 

The  holder  of  the  note  in  this  case,  by  the  contract  of  ex- 
tension, secured  to  himself  as  he  supposed  the  payment  of 
interest  on  the  principal  of  the  note  for  three  months  longer, 
and  the  debtor  precluded  himself  from  getting  rid  of  the  pay- 
ment of  interest  for  that  period  by  discharging  the  principal. 
The  promise  of  each  was  a  part  of  the  consideration.  It  is  a 
valuable  right  to  have  money  drawing  interest,  and  it  is  a 
valuable  right  to  have  the  privilege  at  any  time  of  getting 
rid  of  payment  of  interest  by  discharging  the  principal.  It  is 
no  more  reasonable  to  say,  that  because  the  debtor  did  not 
comply  with  his  agreement  and  pay  the  interest  as  promised, 
the  contract  of  forbearance  failed  for  want  of  consideration, 
than  it  would  be  to  say  that  it  failed  for  want  of  compliance 
with  any  other  and  independent  promise  upon  which  the  ex- 
tension was  granted. 

It  is  claimed  that  the  association  alone  had  the  power  to 
make  a  contract  of  extension,  and  that  it  did  not  do  so.  The 
plaintiff,  as  secretary,  seems  to  have  had  the  power  to  make 
a  binding  contract  with  reference  to  the  settlement  of  the 
arrearages  due  to  the  association  by  Mrs.  Fulham,  and  in 
pursuance  thereof  had  the  power,  and  did  take  a  note  in  his 
own  name,  which  was  recognized  by  the  association  and  forms 
the  basis  of  this  action ;  and  if  this  were  the  case,  we  fail  to 
see  why  he  did  not  have  the  power  to  make  a  valid  and  bind- 
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mg  contract  of  extension  of  time  of  payment.  After  the 
association  has  accepted  the  benefit  of  his  acts,  it  cannot  be 
heard  to  dispute  his  power.  There  was  evidence,  however, 
from  which  the  jury  might  reasonably  infer  that  the  president 
of  the  association  had  assented  to  the  making  of  the  agree- 
ment of  extension  as  proposed,  although  for  the  reasons  just 
given,  we  do  not  think  this  consent  would  have  been  neces- 
sary. 

The  discussion  of  these  propositions  of  law  substantially 
covers  all  of  the  errors  assigned  by  the  plaintiff,  and  it  is 
unnecessary  to  extend  this  opinion  by  a  consideration  of  them 
in  detail.  The  court  fairly,  fully,  and  correctly  instructed 
the  jury  upon  all  questions  involved.  They  were  told,  as 
requested  by  plaintiff,  that  the  burden  of  proof  rested  upon 
the  defendant  Croke  to  show  that  he  signed  as  surety  and  not 
as  joint  maker ;  that  there  was  a  contract  for  an  extension  of 
the  time  of  payment  of  the  note  for  three  months,  made  for  a 
valuable  consideration,  and  without  the  consent  of  Croke,  and 
that  if  he  failed  to  establish  any  one  of  these  facts  by  a 
preponderance  of  the  evidence,  they  must  find  for  plaintiff. 
Under  these  instructions,  they  found  for  defendant.  Plain- 
tiff requested  three  instructions  whiph  were  refused.  Two 
of  these  were  manifestly  not  the  law  in  accordance  with  the 
views  herein  expressed.  The  other  did  not  go  far  enough  to 
properly  state  the  law,  and  would  have  been  misleading.  It 
attempted  to  eliminate  entirely  the  question  of  Croke 's  con- 
sent to  the  agreement  of  extension  (if  there  was  one),  either 
express  or  implied,  which  was  vital  to  the  determination  of 
the  issue.  The  verdict  is  fully  supported  by  evidence,  and 
being  unable  to  discover  any  material  error  in  the  rulings  oi 
Instructions  of  the  court,  the  judgment  will  be  affirmed. 

Affirmed. 
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[No.  1305.] 
Prowitt  v.  City  of  Denver. 

Intoxicating  Liquors — Sale  by  Druggist — Medical  Purpose. 

Where  a  city  ordinance  made  it  unlawful  for  any  person  to  sell  intoxi- 
cating liquors  without  a  liceuse,  but  provided  that  it  should  not  ap- 
ply "  to  the  selling  or  giving  away  of  intoxicating  or  malt  liquors  by 
any  druggist  upon  the  prescription  of  a  reputable  physician  and  for 
medical  purposes,"  a  sale  by  a  druggist  for  medical  purposes  with- 
out a  physician's  prescription  was  within  the  proviso  and  was  not 
unlawful. 

Appeal  from  the  County  Oourt  of  Arapahoe  Oounty. 

Messrs.  Talbot,  Denison  &  Wadley,  for  appellant. 

Mr.  F.  A.  Williams,  Mr.  G.  Q.  Richmond  and  Mr. 
Brooks  E.  Shell,  for  appellee. 

Thomson,  P.  J.,  delivered  the  opinion  of  the  court. 

The  appellant  was  tried  and  convicted  upon  a  charge  of 
violating  the  provisions  of  an  ordinance  of  the  city  of  Den- 
ver, section  1  of  which  reads  as  follows : 

"  That  it  shall  be  unlawful  for  any  person  not  having  a 
license  to  open  or  keep  a  dram-shop,  saloon  or  tippling-house, 
to  sell  or  give  away  b}'^  himself  or  another,  either  as  principal, 
agent,  clerk  or  servant,  directly  or  indirectly  any  intoxicate 
ing  or  malt  liquors  within  the  corporate  limits  of  the  City  of 
Denver,  whether  such  liquors  be  in  bottles,  jugs,  kegs,  bar- 
rels or  any  other  vessel,  receptacle  or  thing,  in  any  quantity 
less  than  one  gallon,  without  first  having  obtained  a  license 
therefor,  as  provided  by  this  ordinance ;  provided,  that  this 
section  shall  not  apply  to  the  selling  or  giving  away  of  in- 
toxicating or  malt  liquors  by  any  druggist  upon  the  prescrip- 
tion of  a  reputable  physician  and  for  medical  purposes." 

The  agreed  facts  were  that  on  the  first  day  of  August,  1895, 
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the  defendant  sold  a  quantity  of  intoxicating  liquor,  less 
than  a  gallon,  for  medical  purposes,  but  without  the  prescrip- 
tion of  a  physician,  and  without  having  a  dramshop,  saloon 
or  tippling-house  license.  The  only  question  in  the  case  is 
whether  his  act  constituted  a  \iolation  of  the  ordinance.  The 
prohibition  of  the  ordinance,  which,  in  its  terms,  is  general, 
and,  without  a  qualifying  clause,  would  include  all  pei-sons, 
is  limited  by  a  proviso  that  it  shall  not  be  applicable  to  a 
druggist  selling  intoxicating  liquore  upon  the  prescription  of 
a  reputable  physician,  and  for  medical  purposes.  The  con- 
struction to  be  given  to  this  proviso  is  determinative  of  the 
question  presented. 

It  is  contended  in  behalf  of  the  city  that  to  escape  a 
charge  of  violating  the  ordinance,  a  druggist  selling  a  less 
quantity  of  liquor  than  a  gallon,  without  a  license,  must  act 
upon  the  prescription  of  a  reputable  physician,  and,  in  ad- 
dition, must  make  the  sale  for  medical  purposes ;  that  a  pre- 
scription alone  is  not  enough,  and  a  sale  for  medical  pur- 
poses, without  more,  is  not  enough,  but  that  tlif^re  must  be 
a  concurrence  of  both.  It  must  be  conceded  that  if  coun- 
sel have  rightly  construed  the  language  of  the  proviso,  the 
defendant  was  guilty :  and  we  think  it  also  true  that  a  vio- 
lation of  the  ordinance  in  this  case  can  be  predicated  upon 
no  other  construction. 

A  legal  enactment  must  be  so  construed  as  to  give  effect, 
if  possible,  to  every  portion  of  it,  and  to  avoid  the  rejection 
of  any  part  as  surplusage,  or  as  a  repetition  of  a  provision 
already  made;  and  the  fact  that  a  given  construction  operates 
to  render  a  sentence  or  a  phrase  redundant,  furnishes  a 
strong  argument  against  that  construction.  Dearborn  v. 
Brookline,  97  Mass.  466;  People  v.  Buryis,  5  Mich.  114; 
Gates  V.  Sahnon,  35  Cal.  576.  Applying  this  rule  to  the 
proviso  under  consideration,  we  think  that  counsel  in  their 
interpretation  of  its  language  have  gone  astray.  A  physician 
is  one  qualified  and  authorized  to  prescribe  remedies  for  dis- 
eases. He  gives  prescriptions  for  medical  purposes;  and  a 
sale  of  liquor  upon  a  prescription  given  by  him,  is  a  sale  of 
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liquor  for  medical  purposes.  If  the  words,  "and  for  medical 
purposes,"  were  intended  as  a  qualification  of  the  words, 
" prescription  of  a  reputable  physician,"  they  are  superfluous 
and  useless.  Every  prescription  of  a  reputable  physician  is 
for  medical  purposes ;  and  upon  counsel's  theory  of  the  mean- 
ing of  the  proviso,  the  words,  "and  for  medical  purposes," 
are  redundant.  We  cannot  suppose  that  the  legislative  body 
which  enacted  the  ordinance  intentionally  gave  expression 
to  a  useless  repetition.  We  are  bound  to  presume  that  the 
words  were  intended  to  mean  something,  and  it  is  our  duty 
to  discover,  if  we  can,  what  their  meaning  is. 

The  general  prohibition  of  the  ordinance,  which,  without 
qualification,  would  apply  to  all  persons,  is,  by  the  proviso, 
made  inoperative  as  against  druggists  without  license,  upon 
a  certain  specified  condition.  That  condition,  as  we  interpret 
it,  is  that  sales  of  liquors  by  them  shall  be  for  medical  pur- 
poses only.  A  di'uggist  may  sell  liquor  for  medical  pur- 
poses either  with  or  without  a  prescription.  The  difference 
between  the  effect  of  a  sale  made  in  one  way,  and  the  effect 
of  a  sale  made  in  another,  consists  in  the  kind  of  proof  nec- 
essary to  show  that  the  sale  was  lawful.  If  a  prescription 
is  produced,  it  is  not  incumbent  upon  the  druggist  to  inquire 
further.  That  is  all  the  evidence  he  needs  that  the  liquor 
is  required  for  medical  purposes ;  and,  it,  without  more,  will 
protect  him  against  a  prosecution  for  making  the  sale.  But 
if  there  is  no  prescription,  then  to  escape  the  consequences 
of  a  sale  of  liquor  made  by  him,  he  must  be  able  to  make 
it  appear  in  some  other  way  that  he  sold  the  liquor  for  medi- 
cal purposes ;  and  if  he  does  so,  and  his  proof  is  satisfactory, 
he  must  be  adjudged  guiltless.  Our  construction  of  the  pro- 
viso is  that  he  may  sell  liquor  for  medical  purposes,  but  that 
before  making  a  sale  he  must  satisfy  himself,  either  by  the 
prescription  of  a  reputable  physician,  or  otherwise,  that  the 
liquor  is  required  for  medical  purposes.  This  in  our  opin- 
ion is  not  a  strained  construction,  and  it  gives  effect  to  every 
portion  of  the  proviso,  whereas  the  construction  contended 
for  would  make  part  of  the  language  practically  meaningless. 
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It  is  admitted  that  the  sale  for  which  this  prosecution  was 
instituted  was  made  for  medical  purposes ;  it  was,  therefore, 
not  within  the  prohibition  of  the  ordinance,  and  the  judg- 
ment of  conviction  must  be  reversed. 

Reversed. 


[No.  1338.] 
Bishop  v.  Poundstone  et  al. 

1.  Attachments  —  Retubn  —  Contbaiuctobt    Evidence  —  Amend- 

ment. 
The  return  of  an  officer  upon  a  writ  of  attachment  is  conclusive  against 
him  and  the  sureties  on  his  official  bond,  and  in  a  suit  against  an 
officer  and  the  sureties  on  his  bond  it  was  error  to  admit  evidence 
contradicting  the  officer's  return.  An  incorrect  return  may  be 
amended  so  as  to  show  the  facts,  but  the  amendment  must  be 
made  in  the  cause  in  which  the  writ  issued,  and  when  so  amended 
becomes  the  return. 

2.  Attachments — Order  of  Sale — Execution. 

Sec.  2013,  Gen.  Stats.  (Mills'  Ann.  Stats,  sec.  2713)  provides  that  in  cases 
of  attachment  in  justices'  courts,  if  judgment  be  recovered  by  plain- 
tiff the  justice  shall  issue  an  order  of  sale  to  the  constable,  direct- 
ing him  to  satisfy  the  judgment  out  of  the  proceeds  of  the  property 
attached,  and  if  not  sufficient  to  satisfy  the  judgment,  execution 
shall  issue  as  in  other  eases.  Where  an  attachment  issued  from  a 
justice's  court  was  returned  by  the  constable  as  having  been  levied 
upon  certain  property  of  defendants,  but  that  the  property  was  after- 
wards released,  and  judgment  was  recovered  by  plaintiff  against  the 
defendants  and  sustaining  the  attachment,  as  the  property  attached 
had  been  leleased  it  passed  out  of  the  jurisdiction  of  the  justice, 
and  he  could  issue  no  order  of  sale  against  it,  and  it  was  proper  to 
issue  execution  upon  the  judgment  at  once  without  having  first 
issued  an  order  of  sale. 

Appeal  from  the  District  Court  of  Costilla  County. 

Mr.  Ira  J.  Bloomfield,  for  appellant. 

Mr.  F.  B.  Webster,  for  appellees. 

Thomson,  P.  J.,  delivered  the  opinion  of  the  court. 


74  Bishop  v.  Poundstone.  [Jan.  T., 

Action  on  a  constable's  bond.  On  the  29th  day  of  Janu- 
ary, 1892,  the  plaintiff,  Bishop,  and  one  Pickett,  each  brought 
suit  before  a  justice  of  the  peace  against  a  copartnei-ship  styled 
Garrison  &  Howard.  A  writ  of  attachment  was  issued  in  each 
case  on  the  same  day,  and  delivered  to  the  defendant  Pound- 
stone  as  constable.  On  the  1st  day  of  February,  1892,  Pound- 
stone  made  return  upon  the  writs  that  he  had  executed  them 
on  the  day  they  were  issued  by  levying  upon  and  taking  into 
his  possession  a  stock  of  goods  in  the  general  store  of  Garri- 
son &  Howard,  and  that  he  had  afterwards  released  the  prop- 
erty from  the  attachment.  On  the  4th  day  of  February,  1892, 
the  two  actions  came  to  trial  before  the  justice,  who  sustained 
the  attachments,  and  rendered  a  judgment  in  each  case  against 
Garrison  &  Howard.  Executions  were  immediately  issued  on 
the  judgments,  but  nothing  was  realized  from  them.  On  De- 
cember 1,  1894,  Pickett  assigned  the  judgment  recovered  by 
him  to  Bishop,  and  the  latter  brought  this  action.  The  de- 
fendants Keiffer  and  Asay  were  sureties  on  the  defendant 
Poundstone's  bond.  The  breaches  assigned  are  the  acts  of 
Poundstone  in  releasing  the  property  levied  upon  by  the 
writs  of  attachment  without  the  consent  of  the  parties  in- 
terested, and  the  consequent  failure  in  the  collection  of  the 
judgments. 

At  the  trial  of  this  cause  the  court  permitted  Poundstone, 
who  was  a  witness  for  himself  and  his  codefendants,  to  tes- 
tify in  contradiction  of  his  returns  upon  the  attachment 
writs.  He  said  that  he  did  not  levy  the  writs,  or  take  the 
property  into  his  possession,  giving  as  his  reason  for  not 
doing  so  that  it  had  already  been  levied  upon  by  virtue  of  a 
writ  of  attachment  issued  in  a  cause  entitled  Miles  vs.  Gar- 
rison &  Howard,  and  was  in  the  custody  of  the  law.  His 
testimony  would  seem  to  be  contradictory,  not  only  of  his 
returns,  but  of  the  facts.  The  writs  which  he  was  required 
to  execute  came  into  his  hands  on  the  29th  day  of  January, 
1892,  and  whatever  he  did  in  the  way  of  levying  them  was 
done  0^1  that  day.  The  writ  in  the  Miles  case  was  not  levied 
until  February  1,  1892.     But,  waiving  this  discrepancy,  the 
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officer  was  concluded  by  his  returns,  as  were  also  the  sureties 
on  his  bond,  and  the  evidence  was  inadmissible.  An  incor- 
rect retura  may  be  amended  so  as  to  show  the  facts,  but  the 
amendment  must  be  made  in  the  cause  in  which  the  writ  is- 
sued, and  when  made,  i^iiecomes  the  return.  Except  upon 
a^lication  to  vacate  or  amend  in  the  court  having  jurisdic- 
tion of  the  writ,  the  incorrectness  of  the  return  cannot  be  v 
shown  by  the  officer,  or  by  parties  or  privies  to  the  suit. 
Freeman  on  Executions,  §§  365,  366.  If  the  return  of  an 
officer  did  not,  as  against  himself  and  all  parties  connected 
with  the  litigation,  import  absolute  verity,  the  records  of  the  v 
couits  would  be  unreliable,  and  the  administration  of  justice 
involved  in  uncertainty  and  confusion. 

But  defendants'  counsel  says  that  the  attachment  plaintiffs 
abandoned  their  attachments  by  failing  to  cause  orders  of  sale 
to  be  issued  on  their  judgments.  Section  2013  of  the  Gen- 
eral Statutes,  provides  that  in  cases  of  attachment  in  justices' 
courts,  if  judgment  be  recovered  by  the  plaintiff,  the  justice 
shall  issue  an  order  of  sale  to  the  constable,  directing  him  to 
satisfy  the  judgment  out  of  the  proceeds  of  the  property  at- 
tached by  him,  and  in  case  the  property  attached  shall  not  be 
sufficient  to  satisfy  the  judgment,  execution  shall  issue  as  in 
other  cases.  No  order  of  sale  was  issued  upon  these  judg- 
ments. The  only  writs  issued  were  general  executions.  The 
argument  is  that  the  justice  had  no  authority  to  issue  the 
executions  until  after  orders  of  sale  had  been  issued  and  had 
failed  to  produce  money  sufficient  to  satisfy  the  judgments  ; 
and  that  the  executions  having  been  issued  out  of  time  were 
void  writs.  What  purpose  this  argument  is  intended  to  sub- 
serve we  are  unable  to  see,  unless  it  be  to  compel  an  infer- 
ence that  the  attacliment  plaintiffs,  by  their  negligence  in 
causing  improper  writs  to  be  issued,  and  in  failing  to  cause 
the  issue  of  proper  writs,  were  themselves  responsible  for  the 
inability  of  the  officer  to  collect  their  judgments.  It  will  not 
take  us  very  long  to  dispose  of  the  argument  and  all  the  in- 
ferences deducible  from  it.  Upon  personal  judgments  ren- 
dered by   justices   executions   may  be  issued  immediately. 
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Gen.  Stat.  sec.  1967.  In  each  of  the  cases  against  Garrison  & 
Howard,  in  addition  to  a  judgment  sustaining  the  attach- 
ment, there  was  a  personal  judgment  against  the  attachment 
defendants.  Section  2013,  in  pro'sdding  for  the  issuance  first 
of  an  order  of  sale  of  the  attached  property,  contemplates 
that  the  property  is  still  held  by  tlie  attachment  writs, — that 
there  is  something  upon  which  the  order  of  sale  can  operate. 
In  these  cases  the  property  had  been  released  from  the  at- 
tachments before  the  judgments  were  rendered.  It  had 
passed  outside  of  the  jurisdiction  of  the  justice,  and  he  could 
issue  no  order  of  sale  against  it.  There  was  nothing  avail- 
able to  the  attachment  plaintiffs  but  their  general  judgments 
against  Garrison  &  Howard,  and  on  them  they  were  entitled 
to  execution  at  any  time.  In  order  to  perfect  their  remedy 
against  the  constable  and  his  bondsmen,  it  was  perhaps  nec- 
essary to  cause  the  executions  to  be  issued  to  demonstrate 
that  their  judgments  were  uncollectible,  and  that  in  losing 
the  benefit  of  their  attachments  they  lost  their  only  available 
remedy.  If  they  had  wasted  their  time  in  sending  out  use- 
less orders  of  sale,  it  might  be  said,  with  some  appearance 
of  plausibility,  that  they  negligently  gave  their  debtors  an 
opportunity  to  put  property  beyond  the  reach  of  process 
which  might  have  been  seized  if  executions  had  been  promptly 
issued.  There  was  certainly  no  impropriety  in  what  they 
did. 

Some  instructions  asked  by  the  plaintiff  were  refused  which 
should  have  been  given,  but  we  need  only  say  concerning 
them  that  in  their  refusal  the  court  committed  the  same  error 
that  it  did  in  admitting  the  testimony  of  the  constable  falsi- 
fying his  returns.  Questions  were  raised  below  by  a  demur- 
rer to  the  complaint,  and  by  a  motion  for  a  nonsuit,  which 
are  not  mentioned  by  the  defendants'  counsel  in  his  argu- 
ment, and  are  therefore  not  noticed  by  us.  For  the  error 
committed  in  permitting  improper  and  incompetent  evidence 
to  go  to  the  jury,  the  judgment  wiU  be  reversed. 

Meversed. 
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[No.  1319.] 
Fleetford  v.  Barnbtt. 

1.  Bbbach  of  Pkomise  of  Mabbiaoe — Seduction — Instbuctions. 

In  a  suit  for  damage  for  breach  of  promise  of  marriage  and  seduction 
an  instruction  to  the  effect  that  if  the  jury  found  that  the  defend- 
ant attempted  to  prove  plaintiff  was  a  lewd  woman  and  of  bad 
character,  and  he  had  failed  in  this  particular,  and  that  the  attempt 
was  not  made  in  good  faith,  or  with  reasonable  hope  or  expectation 
of  success,  they  might  take  this  fact  into  consideration  in  aggrava- 
tion of  the  damages,  was  not  erroneous. 

2.  Same. 

In  a  suit  for  damage  for  breach  of  promise  of  marriage  and  seduction, 
where  the  defendant  in  his  verified  answer  denied  carnal  knowledge 
of  the  plaintiff  and  in  his  testimony  admitted  such  carnal  knowl- 
edge, it  was  not  error  for  the  court  to  instruct  the  jury  that  they 
might  take  into  consideration  the  defendant's  sworn  denial  in  con- 
junction with  his  testimony  on  the  trial  in  determining  the  weight 
and  credibility  to  be  given  to  his  testimony. 

3.  Same — Consent. 

In  an  action  for  damage  for  breach  of  promise  of  marriage  and  seduc- 
tion, if  a  promise  was  made,  and  the  plaintiff  having  agreed  to  marry, 
afterwards  consented  to  the  intercourse  with  defendant  she  might 
still  recover  damage  for  such  acts. 

4.  Same — Intebcouese  Pbiob  to  Pbomise. 

In  an  action  for  damage  for  breach  of  promise  of  marriage  and  seduc- 
tion, the  criminal  misconduct  of  the  plaintiff,  known  to  the  defend- 
ant before  he  made  the  promise  and  participated  in  by  him,  cannot 
be  used  in  mitigation  of  the  damage.  The  fact  that  defendant  had 
intercourse  with  plaintiff  before  as  well  as  after  the  promise  could 
not  affect  the  damage  plaintiff  had  a  right  to  recover  for  the  breach 
of  contract  upon  which  her  action  was  based. 

6.  Evidence — Cbedibility  of  Witness — Pbepondebance. 

The  question  of  the  credibility  of  witnesses  is  entirely  with  the  jury  and 
the  question  of  pi-eponderance  is  not  solely  determined  by  the  num- 
ber of  witnesses  who  may  be  opposed.  In  an  action  for  breach  of 
promise  and  seduction  it  was  proper  to  refuse  an  instruction  to  the 
effect  that  if  one  witness  testified  to  certain  acts  and  conversation, 
and  another  witness  with  equal  credibility  denied  either  the  acts  or 
the  conversation  and  there  was  no  corroborative  proof,  the  case 
must  fall. 

Appeal  from  the  I^istriet  Court  of  Arapahoe  County. 
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Messrs.  Williams  &  Whitford,  for  appellant. 

Mr.  J.  A.  C.  Reynolds,  for  appellee. 

BissELL,  J.,  delivered  the  opinion  of  the  court. 

This  is  an  action  in  damages  for  the  breach  of  a  promise 
of  marriage.  The  plaintiff  not  only  counted  on  the  promise 
and  its  breach,  but  alleged  as  a  matter  of  special  damage  se- 
duction and  carnal  intercourse  by  means  of  the  promise.  The 
defendant  pleaded  the  general  issue  and  the  case  went  to 
trial.  Practically  the  only  evidence  which  the  plaintiff  of- 
fered with  reference  to  the  promise  and  its  breach,  or  of  the 
seduction  by  means  of  it,  was  her  own  testimony.  The  de- 
fendant likewise  relied  on  his  evidence  alone  to  controvert 
the  promise ;  denied  the  seduction,  though  he  admitted  the 
carnal  intercourse,  and  offered  proof  to  the  point  that  this 
was  simply  a  matter  of  assent  by  the  plaintiff  with  considera- 
tion and  some  evidence  of  unchaste  conduct  on  the  plaintiff's 
part  with  another  person.  The  defendant's  evidence  was 
direct  in  its  scope  and  general  tenor  to  proof  of  lewd  con- 
duct on  the  part  of  the  plaintiff  and  looseness  in  her  morals, 
and  if  his  testimony  was  to  be  believed,  it  tended  to  support 
his  contention  that  the  carnal  knowledge  was  a  matter  rather 
of  mutual  convention  and  consent,  than  as  the  result  of  any 
promise  to  marry.  The  case  went  to  the  jury  which  found  a 
verdict  for  the  plaintiff  for  8500. 

Of  the  numerous  errors  assigned  by  the  appellant,  counsel 
have  discussed  only  those  which  relate  to  certain  instruc- 
tions, and  we  shall  therefore  only  advert  to  these  particular 
matters.  Pursuing  generally  the  line  of  the  appellant's  brief 
we  come  to  the  eighth  assignment  of  error,  which  is  based  on 
the  sixth  instruction.  At  the  outset  we  will  observe  that 
there  wiU  be  no  attempt  to  state  these  instructions,  but  only 
to  give  their  substance,  for  any  further  extension  of  the  opin- 
ion would  neither  advantage  the  parties  to  the  suit,  nor  be  of 
benefit  to  the  profession.     This  sixth  instruction  was  a  state- 
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ment  of  the  legal  proposition,  that  if  the  juiy  found  that  the 
defendant  attempted  to  prove  the  plaintiff  was  a  lewd  woman 
and  of  bad  character,  and  he  had  failed  in  this  particular,  and 
that  the  attempt  was  not  made  in  good  faith,  or  with  any 
reasonable  hope  or  expectation  of  success,  they  might  take 
this  fact  into  consideration  in  aggravation  of  the  damages. 
All  the  appellant  says  is,  that  this  proposition  is  so  plainly 
erroneous  and  so  entirely  unsupported  by  authority  that  the 
instruction  was  bad.  Aided  only  by  what  is  contained  in 
the  briefs,  we  cannot  agree  with  this  position.  There  are 
well  considered  authorities  to  the  point  that  whether  the  de- 
fendant places  the  allegation  on  record  as  a  part  of  his  plead- 
ing, or  whether  he  offers  proof  to  support  the  same  position, 
in  the  one  case  as  in  the  other,  it  is  a  matter  which  the  jury 
may  consider  in  determining  the  damages,  and  that  such  con- 
duct is  a  distinct  matter  to  be  taken  in  aggravation  if  the  jury 
should  so  find.  Thorn  v.  Knapp,  42  N.  Y.  Ct.  of  App.  474; 
Kniffen  v.  McConnell,  30  N.  Y.  285 ;  Reed  v.  Clark,  47  Cal. 
194 ;  Blackburn  v.  Mann,  85  111.  222. 

The  next  instruction  on  which  error  is  assigned  contains  a 
statement  that  the  defendant  had  by  his  sworn  answer  denied 
oarnal  knowledge  of  the  plantiff,  and  that  they  might  take 
this  sworn  denial  in  conjunction  with  liis  testimony  on  the 
trial  in  determining  the  weight  and  credit  to  be  given  to  his 
testimony. 

The  second  count  of  the  complaint  which  undertook  to  set 
up  ■  the  special  damages,  alleged  that  by  sundry  and  divers 
means,  and  by  inducements  to  partake  of  wine  and  other 
stimulants  and  intoxicating  beverages  and  by  the  promise  of 
marriage,  the  defendant  persuaded  the  plaintiff  to  have  car- 
nal intercoui-se  with  Mm,  whereby  he  debauched  and  carnally 
knew  her,  and  she  became  sick  and  pregnant.  The  appellant 
insists  that  this  instruction  is  of  necessity  erroneous,  since 
the  general  denial  is  a  denial  of  the  thing  alleged  and  of  car- 
nal knowledge  in  the  form  as  the  pleading  stated  it.  We 
cannot  so  understand  the  issue.  It  is  well  understood  that 
tl^rfe  gan^fee  no  atction^for^seduction  unless  it  follows  and  is 
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the_result  of  a  promise  of  marriage.  Criminal  intercourse 
being  a  matter  of  consent  gives  to  neither  a  right  of  action, 
the  law  holds  the  parties  as  equally  at  fault.  The  first  count 
was  on  the  promise  and  the  breach.  The  second  count  reit- 
erated the  promise,  alleged  the  seduction  and  carnal  inter- 
course as  the  result  of  it  and  procured  by  means  of  the  promise. 
To  ascertain  whether  the  general  denial  controverted  the 
carnal  intercourse  as  an  independent  fact  we  need  only  con- 
sider what  the  plaintiff  must  prove  in  order  to  entitle  her  to 
recover  the  special  damages.  Premising  that  the  promise 
was  sustained,  gjie must  then  prove  that  by  means  of  it,  the 
defendant  seduced  her.  The  seduction  of  necessity  includes 
I  the  act  of  carnal  knowledge,  and  ^Jje  must  prove  the  carnal 
knowledge  after  the  promise,  to  recover  the  increased  dam- 
ages. If  the  defendant  was  able  to  prove  either  that  he  never 
made  a  promise,  or  that  the  seduction  did  not  follow  the 
promise,  or  that  there  was  no  carnal  intercourse,  he  could 
either  defeat  the  action  entirely  or  prevent  the  recovery  of 
any  other  damage  than  that  which  the  jury  should  give  for 
the  breach  of  the  contract  of  marriage.  Under  these  circum- 
stances it  must  be  taken  that  the  general  denial  denied  the 
carnal  intercourse,  or  the  intercourse  by  means  of  the  promise, 
which  were  the  only  important  facts  alleged  in  this  count. 
Whatever  matters  are  stated  in  the  second  count  with  respect 
to  the  use  of  wines,  stimulants  and  other  artifices  are  utterly 
foreign  to  the  statement  of  what  is  necessary  to  enhance  the 
recovery  because  the  only  thing  that  would  entitle  the  plain- 
tiff to  recover  this  increased  compensation  was  proof  of  the 
\  promise  and  seduction  by  means  of  it.  We  therefore  con- 
clude that  the  general  denial  did  put  in  issue  the  question 
of  the  carnal  knowledge,  as  well  as  carnal  knowledge  by 
rneans  of  the  promise,  and  that  it  can  in  no  sense  be  taken  as 
an  admission  of  the  fact.  When  it  came  to  the  trial,  the  de- 
fendant testified  that  he  never  made  the  promise ;  that  he 
j  I  had  intercourse  with  the  plaintiff  without  regard  to  any  prom- 
f  /  ise  at  all  and  by  her  consent,  and  that  at  numerous  and  divei^s 
times  subsequent  to  the  first  act,  he  by  consent  and  without 
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devices  or  promises,  continued  the  illicit  relations.  His  whole 
testimony  was  to  the  effect  that  the  unlawful  intercourse  was 
the  result  of  mutual  consent  and  mutual  desire,  and  if  be- 
lieved by  the  jury,  wonld  tend  to  prove  that  the  plaintiff  was 
a  lewd  and  immoral  person.  He  also  gave  evidence  that  he 
had  seen  another  person  in  her  room  in  the  condition  of  un- 
dress, and  in  her  bed  and  presumably  there  for  immoral  pur- 
poses. The  defendant  therefore  spread  on  record  evidence 
which  if  believed  would  prevent  the  recovery  of  special  dam- 
ages and  warrant  a  judgment  in  his  favor.  We  think  the 
general  denial  put  these  matters  in  issue,  that  his  proof  was 
offered  to  support  the  issue  thus  raised,  and  that  he  cannot 
now  be  heard  to  say  that  the  answer  simply  controverted  car-  , 
nal  intercourse  by  means  of  the  promise,  and  did  not  contro- 
yert  the  fact  of  the  carnal  intercourse  at  all.  It  was  not  the 
legitimate  effect  of  the  issue,  nor  within  the  general  rules 
which  are  laid  down  respecting  the  construction,  scope  and 
effect  of  a  general  denial  under  the  code.  The  objection  re- 
specting this  instruction,  therefore,  is  not  well  taken. 

The  ninth  instruction  which  was  asked  by  the  defendant 
and  refused,  and  on  which  error  is  assigned,  proceeds  on  the 
theory  that  if  the  plaintiff  and  defendant  did  make  an  agree- 
ment of  marriage,  yet,  if  afterwards,  the  acts  of  illicit  inter- 
course were  committed  with  the  Qonsent  of  the  plaintiff, 
whether  at  her  own  or  at  the  defendant's  solicitation,  occa- 
sioned no  damage  for  which  she  could  recover.  The  funda-  ■ 
mental  vice  in  the  instruction  is  that  it  assumes  that  if  the  / 
parties  agreed  to  marry  and  afterwards  had  illicit  intercourse 
with  the  consent  of  the  plaintiff,  she  could  not  recover.  This 
is  not  the  law,  because  if  the  promise  was  made,  and  the  plain- 
tiff having  agreed  to  marry  then  consented  to  the  intercourse 
she  might  still  recover,  because  there  can  be  no  such  thing  as 
Sjeduction  without  an  element  of  consent,  for  if  the  consent  » 
be  not  given  the  act  becomes  a  crime.  This  simple  sugges- 
tion disposes  of  that  error. 

The  tenth  instruction  asked  by  the  defendant  is  baseless 
because  it  assumes  that  if  the  jury  should  find  that  the  plain- 
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tiff  had  had  intercourse  with  the  defendant  prior  to  the 
promise  as  well  as  afterwards  that  this  might  be  taken  in 
mitigation  of  damages  and  to  that  extent  defeat  her  recovery. 
This  does  not  seem  to  be  the  law  because  it  is  generally  held 
that  the  criminal  misconduct  of  the  plaintiff  known  to  the 
defendant  before  he  made  the  promise  and  encouraged  and 
participated  in  by  him,  cannot  be  used  in  mitigation  of  the 
damages.  This  is  true  with  respect  to  damages  recoverable 
for  the  breach  of  the  promise.  Espy  v.  Jones,  37  Ala.  379; 
Daggett  v.  Wallace,  75  Texas,  352 ;  Butler  v.  Eschleman,  18 
111.  44 ;  Boynton  v.  Kellogg,  3  Mass.  188. 

Whether  if  the  instruction  had  been  properly  limited  with 
respect  to  the  special  damages  claimed  it  might  have  been 
error  to  refuse  it,  we  do  not  determine,  but  it  was  not  error 
to  refuse  it  in  the  form  in  which  it  was  asked  because  under 
the  law  it  could  not  affect  the  damages  which  the  plaintiff 
had  a  right  to  recover  for  the  breach  of  the  contract  on  which 
her  action  was  based. 

The  only  other  matter  which  we  need  to  consider  to  prac^ 
tically  dispose  of  all  the  errors  which  have  been  made  the  sub- 
ject of  argument,  are  based  on  the  thirteenth  and  fifteenth 
instructions  requested  by  the  defendant.  These  proceed  on 
the  hypothesis  that  where  a  witness  has  testified  to  certain 
acts  and  conversation,  and  another  witness  with  equal  credi- 
bility has  denied  either  the  acts  or  the  conversation  and  the 
case  lacks  corroborative  proof,  the  case  must  of  necessity  fall. 
Both  these  instructions  embody  the  same  idea  put  in  differ- 
ent form,  and  the  only  question  is  whether  the  court  erred  in 
refusing  to  give  them.  We  do  not  so  understand  the  rules 
of  evidence.  It  not  infrequently  happens  that  there  is  but 
one  witness  on  either  side,  and  that  these  stand  in  direct  op- 
position to  each  other  as  to  the  existence  or  nonexistence  of 
a  fact,  or  as  to  the  occurrence  or  nonoccurrence  of  a  con- 
versation. It  may  easily  happen  in  such  a  case  that  both 
witnesses  are  equally  credible  so  far  as  their  credibility  is 
affected  by  their  character  as  presumed  or  established,  and 
the  jury  have  a  right  to  believe  the  one  or  the  other  as  they 


1898.J  Clifford  v.  Gienger.  83 

choose.  The  simple  fact  of  opposition  does  not  of  necessity- 
affect  the  preponderance  or  weight  of  the  evidence  because 
the  question  of  credibility  is  for  the  jury.  The  witnesses  are 
before  them,  they  see  and  hear  them  ;  judge  of  their  truthful- 
ness by  theii-  conduct  and  appearance  and  when  they  return 
a  verdict  for  either  one  side  or  the  other,  it  is  upon  the  the- 
ory that  the  evidence  of  the  one  witness  rather  than  thnt  of 
the  other  has  served  to  convince  the  jury,  who  have  become 
satisfied  of  their  truthfulness  and  therefore  rely  on  the  one 
statement  rather  than  the  contrary.  Kelley  v.  Brennan,  18 
R.  I.  41 ;  Lowden  v.  Morrison^  36  111.  App.  495. 

This  is  the  general  rule  because  the  question  of  credibility 
is  entirely  with  the  jury  and  the  question  of  preponderance  is 
not  solely  determined  by  the  number  of  witnesses  who  may 
be  opposed,  and  the  jury  have  a  right  to  believe  whom  they 
may  choose.  The  instructions  lacked  any  limitation  in  these 
particulars  and  as  asked  were  correctly  refused. 

None  of  the  errors  assigned  and  argued  are  well  laid,  and 
since  the  appellant  has  failed  to  point  out  error  which  can  be 
taken  as  materially  affecting  the  judgment,  it  must  be  affirmed. 

Affirmed. 


[No.  1328.] 
Clifford  v.  Gienger  et  al. 

1.  Appellate  Practice — Evidence. 

Wbere  on  all  the  evidence  offered  the  trial  court  concludes  that  the  fac'.s 
are  with  the  successful  party,  the  appellate  court,  except  under  very 
exceptional  circumstances,  will  not  disturb  the  judgment  because 
it  is  unsupported  by  the  evidence. 

2.  Evidence. 

In  an  action  for  meats  supplied  by  a  butcher  to  a  hotel  keeper  from  day 
to  day  upon  orders  from  such  hotel  keeper,  where  the  orders  were 
immediately  placed  in  the  blotter  or  day  book,  and  afterwards  de- 
livered at  the  hotel,  the  testimony  of  the  proprieter  of  the  shop,  and 
the  books  of  account,  which  were  produced,  in  the  absence  of  coun- 
tervailing testimony,  suflScieutly  established  the  sale  and  delivery 
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of  the  goods,  without  producing  the  drivei-  who  delivered  the  pack- 
ages to  the  hotel. 

3.  Same. 

In  an  action  by  a  butcher  against  the  guarantor  of  a  hotel  keeper  for 
meats  furnished  the  hotel,  it  is  not  competent  evidence  to  show  how 
much  meat  had  been  delivered  by  the  butcher  to  the  hotel  keeper 
during  a  definite  time  after  the  expiration  of  the  guaranty  and  while 
the  butcher  was  still  supplying  the  hotel  keeper,  to  show  that  the 
butcher's  meat  bills  foi"  the  hotel  were  much  larger  during  the  life 
of  the  guaranty  than  afterwards,  unless  the  offer  had  been  followed 
up  by  a  further  one  to  show  a  failure  to  deliver  some  of  the  meats 
for  which  the  defendant  was  sued,  or  unless  the  case  prior  to  the 
offer  of  the  evidence  had  shown  the  nondelivery  of  part  of  the  bill 
sued  for. 

Appeal  from  the  District  Court  of  Arapahoe  County. 

Messrs.  Doud  &  Fowler,  for  appellant. 

Mr.  S.  E.  Brown,  for  appellee. 

BisSELL,  J.,  delivered  the  opinion  of  the  court. 

Fisher  &  Gienger  were  butchers  and  Pass  was  a  hotel 
keeper,  and  Clifford  the  guarantor  of  the  innkeeper's  pur- 
chases from  the  butchers  under  a  written  agreement.  The 
agreement  provided  that  Clifford  should  answer  for  the  price 
of  all  meats  bought  by  Pass  and  delivered  to  the  Lindell 
Hotel  for  one  month  from  June  28, 1893.  Acting  under  the 
agreement  the  butchers  sold  and  dehvered  a  large  quantity 
of  meats  of  various  descriptions  to  Pass  which  he  did  not  pay 
for.  When  Fisher  &  Gienger  failed  to  collect  the  account, 
it  was  presented  to  the  guarantor,  Clifford,  and  according  to 
Gienger's  evidence,  he  promised  to  pay,  though  he  ultimately 
refused.  Thereupon  this  action  was  brought  against  him  to 
recover  the  bill.  The  case  was  tried  to  the  court  without  a 
jury  and  on  the  conclusion  of  the  testimony  the  court  entered 
judgment  for  the  plaintiffs. 

Acting  under  the  well  established  rule  of  the  appellate 
courts  of  the  state,  we  must  refuse  to  discuss  the  sufficiency 
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of  the  evidence  to  support  the  judgment.  Where  on  all  the 
evidence  offered,  the  trial  court  concludes  that  the  facts  are 
with  the  successful  party,  we  do  not,  save  under  very  excep- 
tional circumstances,  disturb  the  judgment  because  it  is  unsup- 
ported by  the  evidence.  We  are  very  frank  to  say,  however, 
that  if  the  evidence  as  contained  in  the  record  had  been  sub- 
mitted to  us  as  an  original  proposition,  we  should  have  en- 
tered judgment  for  the  plaintiffs.  Some  point  is  made  on 
the  failure  of  the  proof  to  suiBciently  establish  the  delivery 
of  the  goods.  We  cannot  so  view  the  case.  The  goods  were 
ordered  from  day  to  day  of  one  of  the  copartners  by  the  hotel 
proprietor,  whose  place  was  across  the  street  from  the  butcher 
shop,  the  orders  were  immediatel}'  placed  in  the  blotter  or 
day  book,  and  afterwards  delivered  at  the  hotel.  The  testi- 
mony of  tlie  proprietors  of  the  shop,  and  the  evidence  furnished 
by  their  books  of  account,  which  were  produced,  in  the  a1)- 
sence  of  any  countervailing  testimony,  sufficiently  established 
the  sale  and  delivery  of  the  goods.  It  would  have  been  man- 
ifestly impossible  to  produce  a  driver  who  delivered  from  day 
to  day  each  package  of  sausage,  pork,  or  beef  which  was  taken 
over  to  the  hotel.  Apparently,  the  court  was  abundantly 
satisfied  with  the  proof,  and  we  are  not  disposed  to  disagree 
with  it. 

Aside  from  this  proposition,  there  are  but  two  legal  con- 
siderations which  are  urged  on  our  attention,  and  to  our 
minds  these  are  so  obviously  without  foundation  that  we  find 
it  difficult  to  escape  the  conclusion  that  the  appellant  is  with- 
out any  firm  faith  in  the  sufficiency  of  his  position.  The  ap- 
pellant attempted  during  the  progress  of  the  trial,  and  in  the 
examination  of  one  of  the  partners,  to  examine  the  entries  in 
the  book  after  the  guaranty  liad  been  canceled,  to  prove  how 
much  meat  had  been  delivered  within  a  definite  time  after- 
wards while  Pass  and  the  partnership  still  dealt  as  butchers 
and  hotel  keeper.  The  offer  of  the  proof  was  to  show  that 
Pass's  meat  bills  were  not  over  a  third  of  what  they  had  been 
during  the  life  of  the  guaranty,  and  the  patronage  of  the  hotel 
was  substantially  the  same.     The  offer  went  no  farther,  and 
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the  court  excluded  the  evidence.  We  quite  agree  with  the 
court  as  to  the  incompetency  of  the  testimony  unless  the 
offer  was  followed  by  a  further  one  to  show  a  failure  to  de- 
liver some  of  the  meats  for  which  the  defendant  was  sued, 
or  unless  the  case  prior  to  that  time  had  shown  the  nonde- 
livery of  part  of  the  bill  sued  for.  Without  this  other  proof, 
the  evidence  of  a  diminution  in  the  sales  and  deliveries  would 
at  best  have  only  cast  suspicion  on  the  account,  but  could 
not  have  warranted  the  entry  of  another  judgment.  For  this 
reason  the  judgment  cannot  be  overturned  because  of  the 
ruling  of  the  court  on  this  proposition. 

There  are  one  or  two  other  minor  matters  suggested  by 
counsel,  but  they  are  not  of  sufficient  importance  to  justify 
discussion,  and  since  we  find  ample  reasons  in  the  record  to 
sustain  the  judgment,  and  none  upon  which  we  can  rightfully 
reverse  it,  we  shall  permit  it  to  stand. 

Affirmed. 


Pfo.  1314.] 
Emerson  v.  Burnett  et  ai.. 

1.  Evidence — Admissions  of  Agent. 

The  declarations  of  an  agent,  to  be  binding  on  the  principal,  must  be 
made  concerning  the  business  which  he  is  authorized  to  transact, 
and  while  he  is  engaged  in  its  transaction,  whether  he  be  a  general 
or  special  agent. 

2.  Evidence — Witness  out  of  State — Evidence  Given  at  Fobmeb 
Trial. 

\Vhere  the  evidence  of  a  witness  in  a  case  was  taken  down  and  preserved 
by  the  court  stenographer,  and  the  witness  afterwards  removed  from 
the  state,  such  evidence  was  admissible  in  a  subsequent  trial  of  the 
same  case  between  the  same  pai'ties. 

Appeal  from  the  District  Court  of  Arapahoe  County. 

Messrs.  Allen  &  Webster,  for  appellant. 

Mr.  O.  B.  LiDDELL  and  Messrs.  Ward  &  Wabd,  for  ap- 
pellees. 
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Thomson,  P.  J.,  delivered  the  opinion  of  the  court. 

Burnett  and  Deisher  contracted  with  Emerson  for  the  de- 
livery to  them  by  him  of  300  tons  of  alfalfa  hay  at  $3.00  per 
ton ;  the  hay  to  be  good,  green  and  merchantable.  Ninety 
tons,  alleged  to  be  of  an  inferior  quality,  were  delivered,  and 
no  more.  They  brought  this  action  against  liim  to  recover 
the  damages  claimed  by  them  to  have  been  sustained  by  rea- 
son of  his  breach  of  his  contract.  They  had  judgment  below, 
and  he  appealed. 

The  evidence  of  the  contract  was  objected  to  on  the  ground 
that  it  varied  from  the  contract  set  up  in  the  complaint. 
There  was  perhaps  an  inaccurate  use  of  technical  terms  in  the 
complaint,  but,  taking  the  whole  pleading  together,  it  alleged 
a  contract  substantially  the  same  as  the  one  proven,  and  we  do 
not  think  the  objection  well  taken. 

At  the  trial,  the  court,  against  the  protest  and  objection  of 
the  defendant,  permitted  a  witness  for  the  plaintiffs  to  testify 
to  certain  statements  made  by  one  Henry  Dorr  concerning 
the  quality  of  the  hay  delivered,  and  the  nondelivery  of  the 
residue.  Mr.  Dorr  was  the  foreman  of  the  defendant's  ranch, 
where  the  hay  was  grown  and  was  to  be  delivered,  and  seems 
to  have  had  a  general  supervision  of  the  business  carried  on 
at  the  ranch.  The  question  put  to  the  witness  did  not  con- 
fine the  statements  to  any  particular  time,  and  it  does  not 
appear  from  his  answer  that  they  were  made  while  Dorr  was 
engaged  in  the  transaction  of  any  of  the  business  to  which 
they  referred,  or  in  the  doing  of  any  act  in  relation  to  the  con- 
tact, either  in  the  way  of  its  performance  or  its  violation. 
The  objection  was  that  the  representations,  or  statements,  or 
admissions  of  an  agent,  are  not  admissible  against  the  princi- 
pal, unless  they  are  part  of  the  res  gestce.  It  is  insisted  for 
the  plaintiffs  that  the  question  was  proper,  and  the  evidence 
admissible,  because  Dorr  was  the  foreman  of  the  defendant's 
ranch,  had  charge  of  the  business  of  the  ranch,  and  was,  for 
the  purposes  of  such  business,  the  defendant's  general  agent. 
There  is  no  rule  better  settled  than  that  the  declarations  of 
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an  agent,  to  be  binding  upon  liis  principal,  must  be  made  con- 
cerning business  which  he  is  autliorized  to  transact,  and  wliile 
he  is  engaged  in  its  transaction.  1  GreenL  Ev.  §  113  ;  Rail- 
road Co.  V.  O'Brien,  119  U.  S.  99  ;  Udmunds  v.  Curtis,  8  Colo. 
605 ;  Mechem  on  Agency,  §  714.  It  does  not  appear  that  the 
statements  of  Dorr  were  made  while  he  was  delivering  hay 
under  the  contract,  or  wliile  he  was  doing  any  act  which  had 
relation  to  the  subject-matter  of  the  contract.  The  situation  is 
not  altered  by  the  fact  that  Dorr  had  the  general  management 
of  the  ranch.  As  a  general  agent,  he  probably  had  authority  to 
conduct  a  variety  of  transactions  ;  but  each  one  would  be  dis- 
tinct from  the  other,  and  his  declarations  concerning  a  partic- 
ular transaction  could  not  be  part  of  the  res  gestae  unless  made 
while  he  was  engaged  in  that  identical  transaction.  The 
principle  of  the  rule  applies  to  all  cases  of  agency,  whether 
general  or  special.     See  Haven  v.  Brown,  7  Greenl.  421,  424. 

But  counsel  insist  that  the  proof  showed  that  when  Dorr 
made  the  declarations,  he  was  engaged  in  work  rendered 
necessary  by  the  contract.  While  there  was  no  evidence 
that  he  was  not,  we  do  not  find  in  the  testimony  to  which  we 
are  directed  as  sustaining  the  contention,  sufficient  facts  to 
authorize  a  conclusion  that  he  was.  We  think  the  evidence 
was  too  indefinite  to  justify  the  admission  of  the  agent's 
declarations.  In  our  opinion  the  question  was  improper,  and 
the  evidence  inadmissible. 

This  cause  was  commenced  and  tried  in  the  county  court, 
and,  from  the  judgment  there  rendered,  appealed  to  the  dis- 
trict court.  At  the  trial  in  the  county  court,  two  witnesses 
testified  for  the  defendant,  and  their  testimony  was  taken 
down  and  preserved  by  the  court  stenographer.  After  that 
trial,  and  before  the  case  was  reached  in  the  district  court, 
those  witnesses  removed  from  the  state  ;  and,  at  the  time  of 
the  trial  in  the  latter  court,  one  was  in  Iowa  and  the  other 
in  New  York.  The  defendant  offered  the  stenograpliic  re- 
port of  their  testimony  in  evidence.  It  was  agreed  by  counsel 
on  both  sides  that  the  testimony  had  been  correctly  tran- 
scribed ;  but  the  court  refused  to  receive  it,  on  the  ground 
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that  it  was  secondary  evidence,  and  no  proper  foundation  had 
been  laid  for  its  admission.  On  the  question  raised  by  the 
ruling  there  is  an  irreconcilable  conflict  of  authority.  Mr. 
Greenleaf  states  the  rule  to  be  that  the  testimony  of  a  de- 
ceased witness,  or  a  witness  out  of  the  jurisdiction,  given  in 
a  former  action,  is  competent  evidence  in  a  subsequent  suit 
between  the  same  parties,  and  involving  the  same  issues. 
1  Greenl.  Ev.  §  163,  et  seq.  The  rule,  so  far  as  we  are  able 
to  trace  it,  is  of  English  origin  ;  and  counsel  for  the  plaintiffs 
in  discussing  the  distinction  between  the  absence  of  a  wit- 
ness "  beyond  the  seas," — an  expression  used  by  the  English 
authorities  interchangeably  with  the  expression,  "  out  of  the 
jurisdiction," — and  the  absence  of  a  witness  in  another  state 
from  that  in  which  the  suit  is  pending,  enter  into  some  re- 
finements of  logic  where  we  have  no  occasion  to  follow  them. 
Concerning  the  admissibility  of  the  testimony  of  a  deceased 
witness,  given  at  a  former  trial  between  the  same  parties, 
upon  the  same  issue,  there  is  no  disagreement  among  the  au- 
thorities ;  but  it  is  held  in  a  large  number  of  the  American 
cases  that  the  rule  applies  also  to  a  witness  residing  in  a  state 
other  than  that  in  which  the  litigation  is  pending,  for  the 
reason  that  he  is  as  much  out  of  the  reach  of  the  process  of 
the  court  as  if  he  were  in  fact  dead.  Howard  v.  Patrick^  38 
Mich.  795  ;  People  v.  Bevine,  46  Cal.  46  ;  Mayill  v.  Kauffman, 
4  S.  &  R.  317;  Omaha  v.  Jensen,  35  Neb.  68;  Reynolds  v. 
Poivers,  96  Ky.  481 ;  Sneed  v.  The  State,  47  Ark.  180  ;  Minn. 
Mill  Co.  V.  Minn.  ^  St.  L.  Ry.  Co.,  51  Minn.  304.  On  the 
other  hand  it  is  said  that  such  evidence  is  admissible  only 
upon  a  showing  that  after  the  exercise  of  due  diligence  the 
party  offering  the  evidence  has  been  unable  to  procure  the 
deposition  of  the  witness  ;  and  this  view  finds  support  in  the 
decisions  of  a  number  of  courts  whose  opinions  are  entitled 
to  respect.  Gerhauser  v.  Insurance  Co.,  7  Nev.  174 ;  Slusser 
V.  City  of  Burlington,  47  Iowa,  300 ;  Berney  v.  Mitchell,  34 
N.  J.  L.  337 ;  Gastrell  v.  Phillips,  64  Miss.  473 ;  Cassidy  v. 
Trustees,  105  111.  560.  We  do  not  know  on  which  side  of 
the  question  the  adjudications  numerically  preponderate 
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but  the  principle  involved  is  not  to  be  determraed  by  count- 
ing the  decisions  and  going  with  the  majority.  The  author- 
ity of  a  judicial  utterance  is  somewhat  dependent  upon  the 
reasoning  of  which  it  is  the  outcome.  The  courts  all  agree 
that  conditions  may  exist  which  would  authorize  the  intro- 
duction of  the  former  testimony  of  an  absent  witness,  but 
they  disagree  as  to  the  character  of  the  conditions ;  and  while 
some  hold  that  the  fact  that  he  is  out  of  the  jurisdiction  is 
enough,  it  is  the  doctrine  of  others  that  the  party  desiring 
his  testimony  must  first  use  due  diligence  to  procure  his  depo- 
sition. It  is  only  upon  one  theory  that  such  diligence  can 
be  exacted,  and  that  is  that  the  testimony  of  a  witness  taken 
by  deposition  is  better  evidence  than  his  testimony  taken  in 
court.  We  do  not  believe  the  theory  to  be  sound.  A  depo- 
sition consists  in  the  answers  of  the  witness  to  such  ques- 
tions as  are  propounded  to  him  on  one  side,  and  to  such 
cross-interrogatories  as  may  be  put  on  the  other ;  and,  m  like 
manner,  his  testimony  in  court  consists  in  answers  given  on 
direct  and  cross-examination.  The  taking  of  his  deposition 
is  attended  with  cei-tain  legal  formalities  which  are  omitted 
when  he  testifies  personally  at  the  trial ;  but  these  formalities 
do  not  affect  his  testimony.  They  are  necessary  for  the  au- 
thentication of  his  testimony,  when  it  is  taken  out  of  court, 
and  also  to  protect  the  court  and  the  adverse  party  against 
imposition ;  but  for  obvious  reasons  they  are  unnecessary 
when  he  is  present  in  person  at  the  trial,  and  testifies  in  the 
presence  of  the  court.  In  the  deposition  his  testimony  is 
reduced  to  writing  when  it  is  given ;  and  where,  as  was  the 
case  here,  the  court  is  provided  with  an  official  stenographer, 
it  is  taken  in  shorthand  as  he  proceeds,  and  can  be  accurately 
reproduced  in  longhand  as  occasion  may  require.  In  each 
case  his  testimony  is  preserved  exactly  as  he  gave  it,  and  it 
is  as  authentic  in  one  case  as  in  the  other.  The  purpose  of 
a  deposition  taken  out  of  court, — namely,  the  perpetuation 
of  the  testimony  of  the  witness, — is  equally  well  subserved 
by  the  taking  down  of  his  testimony  as  he  gives  it  in  court, 
and  the  only  difference  between  the  two  records  consists  in 
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the  manner  in  which  they  are  made ;  precautions  and  formal- 
ities being  necessary  in  one  instance  which  are  wholly  useless 
in  the  other.  Each  sets  forth  the  testimony  accurately ;  and 
we  cannot  agree  that  the  deposition  of  a  witness  taken  in  a 
foreign  state,  before  an  officer  of  that  state,  is  evidence  of  a 
higher  grade  than  the  testimony  of  the  same  witness  given  in 
the  hearing  and  under  the  eye  of  the  court,  and  preserved  in 
the  language  in  which  it  was  given.  One  elucidates  the  facts 
as  well  as  the  other,  the  authenticity  of  the  one  is  as  indis- 
putable as  that  of  the  other,  and  we  are  unable  to  find  any 
reason  why  both  are  not  entitled  to  equal  consideration. 

It  is  suggested  that  between  the  original  and  the  subse- 
quent trial  some  new  light  may  be  shed  upon  the  case,  or 
some  new  knowledge  obtained,  which  would  necessitate 
changes  in  the  questions  asked  the  witness,  or  in  the  method 
of  his  examination  or  cross-examination ;  and  that  hence  the 
testimony  previously  taken  is  not  as  good  evidence  as  testi- 
mony taken  with  the  new  light  or  the  new  knowledge  would 
be ;  but  an  argument  along  that  line  would,  if  it  proved  any- 
thing, prove  too  much.  It  would  exclude  a  deposition  used 
at  the  first  trial.  If  additional  information  received  after  a 
trial  had,  would  make  it  necessary  to  retake  the  testimony 
of  an  absent  witness  for  use  in  a  succeeding  trial,  it  would 
be  immaterial  whether  the  former  testimony  was  taken  in  or 
out  of  court.  In  either  case  the  testimony  must  be  taken 
anew.  But  the  law  is  not  so.  A  deposition  duly  and  regu- 
larly taken  in  a  cause,  may,  if  the  witness  continues  absent, 
be  read  not  only  on  the  first  trial,  but  at  every  successive 
trial ;  and  if  a  reason  which  affects  equally  both  classes  of 
testimony  is  insufficient  to  exclude  one,  it  is  insufficient  to 
exclude  the  other. 

The  question  of  the  right  to  use  testimony  given  at  one 
trial  in  subsequent  trials  of  the  same  cause,  has  never  been 
before  this  court,  and  we  are  unable  to  find  that  it  has  ever 
been  directly  presented  to  the  supreme  court;  but  in  an 
opinion  delivered  on  a  petition  for  rehearing  in  the  case  of 
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Rico  R.   ^   M.   Co.  V.  Mmgrave,  14  Colo.  79,  the  following 
language  is  used: 

"The  only  matter  suggested  in  the  application  for  a  re- 
hearing is  that  we  shall  direct  a  money  judgment  in  favor  of 
appellees,  on  the  ground  that  on  a  re-trial  of  this  case  there 
may  be  a  failure  of  justice,  occasioned  by  the  lapse  of  time 
and  the  loss  of  witnesses  by  death  or  removal  from  the  juris- 
diction of  the  court.  In  case  of  such  difficulty,  it  is  well 
settled  that  the  evidence  taken  at  the  former  trial,  and  pre- 
served by  bill  of  exceptions,  or  otherwise,  may  be  resorted 
to,  in  connection  with  any  additional  evidence ;  and  thus  a 
trial  de  novo.,  upon  the  whole  case,  with  new  findings  of  fact 
may  be  had."  This  language  perhaps,  amounts  to  no  more 
than  a  suggestion ;  but  it  is  explicit,  and  indicates  pretty 
clearly  the  opinion  of  the  court  on  the  question,  and  what  its 
decision  would  be  if  the  question  were  squarely  before  it. 

What  we  have  said  concerning  the  admissibility  of  such 
evidence  is  confined  to  cases  in  which  the  testimony  is  taken 
down  as  it  is  given.  What  our  decision  would  be,  if,  for  the 
purpose  of  proving  it,  reliance  should  be  had  on  the  uncer- 
tain memory  of  witnesses  who  heard  it,  we  shall  not,  at  this 
time,  undertake  to  say ;  but  we  think  that  in  this  case  the 
evidence  which  was  offered  should  have  been  received.  For 
the  reasons  set  forth  in  this  opinion  the  judgment  will  be 
reversed. 

Reversed, 

BisSEiiL,  J.,  concurring  specially. 

I  agree  that  the  judgment  must  be  reversed  for  one  of  the 
reasons  expressed. 

I  do  not  assent  to  the  proposition  that  the  evidence  of  an 
absent  witness  who  has  testified  on  a  former  trial  may,  under 
the  circumstances  disclosed  by  this  record,  be  introduced 
and  established  by  the  production  of  the  stenographic  notes 
of  the  testimony  then  given. 
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[No.  1316.] 
Hawley  v.  The  North  SmE  Building  and  Loan  Asso- 
ciation. 

1.  Building  and   Loan   Associations  —  Rights  of  Withdrawing 

Member. 
Where  the  by-laws  of  a  building  and  loan  association  provided  that  a 
stockholder  might  withdraw  from  the  association  by  giving  two 
months'  notice  of  such  intention,  and  at  the  expiration  of  this  time 
should  receive  the  full  amount  of  money  paid  in  as  dues,  with  a 
specified  rate  of  interest,  deducting  therefrom  all  fines  and  airearages 
together  with  a  fair  proportion  of  the  losses  and  expenses  incurred 
by  the  association,  H.,  a  member,  gave  notice  of  his  intention  to 
withdraw  in  May,  but  at  the  end  of  the  two  months  was  notified  by 
the  secretary  that  on  account  of  so  many  notices  of  withdrawal  pre- 
ceding his,  the  association  could  not  pay  him  and  he  continued  to 
pay  dues  and  assessments  until  October  when  the  board  of  directr 
ors  passed  a  resolution  in  which  twelve  and  one  half  per  cent  was 
determined  to  be  a  fair  proportion  of  the  losses  and  expenses  and 
H.  was  notified  that  his  withdrawal  notice  would  be  honored  sub- 
ject to  this  resolution.  Held  that  H.  continued  to  be  a  member  of 
the  association  and  was  bound  by  the  action  of  the  board  of  direct- 
ors, and  that  the  withdrawal  value  of  his  stock  was  that  of  Octo- 
ber and  not  of  the  time  he  gave  notice  of  withdrawal,  and  was 
subject  to  a  deduction  of  the  proportionate  losses  and  expenses  up 
to  that  time. 

2.  Same — Evidence. 

Proof  that  a  printed  notice  of  the  withdrawal  value  of  stock  in  a  build- 
ing and  loan  association  was  posted  in  the  office  of  such  association 
without  proving  that  it  was  done  or  authorized  by  the  board  of  di- 
rectors, is  not  sufficient  evidence  to  establish  the  withdrawal  value 
of  the  stock. 

3.  Same — Burden  of  Proof. 

Where  in  an  action  against  a  building  and  loan  association  by  a  with- 
drawing member  for  the  withdrawal  value  of  his  stock,  he  alleges 
that  a  resolution  of  the  board  of  directors  was  passed  fixing  the  pro- 
portion of  losses  and  expenses  at  twelve  and  one  half  per  cent,  but 
that  such  resolution  was  as  to  him  nuli  and  void,  the  burden  was  on 
the  plaintiff  to  show  by  competent  evidence  that  the  association  had 
not  sustained  such  losses  and  that  his  stock  was  of  greater  valae. 

Appeal  from  the  District  Court  of  Arapahoe  County. 
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Mr.  Guy  Le  R.  Stevick  and  Mr.  Robert  Collieb,  for 
appellant. 

Messrs.  Ward  &  Ward,  for  appellee. 

BissELL,  J.,  delivered,  the  opinion  of  the  court. 

The  North  Side  Building  and  Loan  Association  was  a  cor- 
poration organized  under  the  statutes  of  1886  for  the  pur- 
poses usually  incident  to  that  class  of  mutual  benefit  companies. 
At  the  time  of  its  creation  there  was  no  statute  which  defined 
the  plan  or  prescribed  the  limits  within  which  such  corpora- 
tions should  do  business,  and  by  which  the  rights  of  the  mem- 
bers or  the  obligations  of  the  corporation  were  prescribed. 
In  1889,  however,  an  act  was  passed  concerning  such  corpora- 
tions which  measurably  and  in  some  particulars  attempted 
to  confer  powers  upon  these  bodies,  and  limit  their  authority 
in  some  particulars.  Nothing  in  the  act,  however,  affects  the 
questions  which  are  here  at  issue.  It  is  very  apparent  from 
these  suggestions  that  we  must  look  to  the  charter  and  the 
by-laws  to  ascertain  what,  if  any,  rights  accrued  to  appellant 
Hawley,  by  virtue  of  his  membership  and  by  reason  of  his  at- 
tempted withdrawal  and  the  circumstances  surrounding  it. 
As  we  view  the  case,  it  is  ver}'  largely  controlled  by  the  plead- 
ings because  there  was  very  little  evidence  offered  by  the 
plaintiff,  and  on  the  conclusion  of  his  case  he  suffered  non- 
suit. 

As  Hawley  stated  it,  the  corporation  was  organized  in  1886, 
and  thereupon  issued  its  first  series  of  stock,  which  was  fol- 
lowed in  1887  by  another  series  "  B,"  and  in  March,  1888,  by 
another  series  "  C,"  to  which  Hawley  became  a  subscriber. 
In  March,  1888,  he  subscribed  for  ten  shares,  and  in  April, 
1889,  ten  shares,  which  he  owned  until  he  withdrew  in  Octo- 
ber, 1893.  To  establish  his  right  of  action  as  he  claimed  it, 
after  setting  up  the  corporate  character  of  the  defendant,  he 
stated  the  powei-s  of  the  board  of  directors  and  their  general 
authority  to  control  the  business  of  the  corporation,  and  to 


1898.]        HawliEy  v.  Building  &  Loan  Assn.  95 

enact  by-laws  for  its  government  and  control,  and  by  which 
the  rights  of  the  members  were  measurably  defined  and  de- 
termined. We  deem  it  unnecessary  to  set  out  those  by-laws 
in  full  as  they  are  found  in  the  complaint,  though  we  shaU 
refer  to  one  or  two  of  the  articles  because  they  seem  to  us  to 
control  this  controversy.  By  section  1,  article  22,  it  was  pro- 
vided that  a  stockholder  might  withdraw  from  the  association 
by  giving  the  president,  at  a  monthly  meeting,  two  months' 
notice  of  such  intention ;  and  at  the  expiration  of  this  time 
he  should  receive  the  full  amount  of  money  which  he  might 
have  actually  paid  in  as  dues,  with  a  specified  rate  of  interest, 
especially  subject  to  this  limitation,  "  deducting  in  all  cases 
such  fines  and  arrearages  as  may  have  been  incurred  and  re- 
maining unpaid,  together  with  a  fair  proportion  of  all  losses 
and  expenses  incuiTed  by  the  association."  This  by-law  was 
amended  in  1892,  but  in  no  particular  which  affects  the  ques- 
tions at  issue,  siuce  the  quoted  clause  is  the  same  in  the 
amended  article  as  it  was  in  the  original.  The  rate  of  inter- 
est was  substantially  changed  but  this  is  unimportant.  In 
May,  1893,  under  this  amended  article,  Hawley  gave  notice 
to  the  secretary  of  the  corporation  of  his  intention  to  withdraw 
from  the  association  and  his  purpose  to  exercise  his  rights  on 
the  expiration  of  the  period  provided  for  by  the  by-laws. 
When  the  term  of  the  notice  expired  Hawley  was  informed 
by  the  secretary,  that  it  was  impossible  to  pay  his  claim  be- 
cause of  the  very  great  number  of  notices  of  withdrawal 
which  had  antecedentiy  been  given  to  the  company.  This 
was  within  the  manifest  power  of  the  board  and  accorded  with 
the  act  of  1889  (Session  Laws  of  1889,  page  41)  which  for- 
bade the  company  from  using  more  than  one  half  of  the  funds 
in  its  treasury  in  the  payment  of  claims  of  withdrawing  share- 
holders. To  this  suggestion,  the  plaintiff  made  no  objection, 
and  as  the  result  apparently  of  some  conversation  with  the 
secretary,  he  concluded  it  would  be  wise  for  him  to  continue 
his  membership  and  keep  up  his  payments  according  to  the 
stock  and  corporate  limitations.  Accordiugly  Hawley  from 
month  to  month,  paid  the  charges  and  dues  until  October, 
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1893,  when  on  the  2d,  the  board  passed  a  resolution  which 
substantially  recited  that  all  withdrawals  then  made  or  after- 
wards to  be  applied  for,  should  be  honored  by  the  payment 
of  the  actual  money  paid  in  as  dues  with  interest  at  the  speci- 
fied rate,  deducting  from  the  withdrawal  values  all  fines, 
arrearages,  charges  and  losses  which  might  have  been  in- 
curred. Twelve  and  one  half  per  cent  was  determined  to  be 
a  fair  proportion  of  the  losses  and  expenses  of  the  association 
which  had  been  made  and  sustained  up  to  that  time  and  not 
met  by  its  profits,  and  which  should  be  borne  by  the  with- 
drawing stockholders.  After  this  notice  was  given,  and  on 
the  14th,  Hawley  was  notified  by  the  board  that  his  withdrawal 
notice  would  be  honored  subject  to  the  resolution  of  Octo- 
ber 2.  This  led  to  a  discussion  between  Hawley  and  the 
secretary,  to  which,  apparently,  the  board  was  not  a  party. 
Hawley  insisted  that  he  was  entitled  to  the  full  sum  without 
a  deduction  of  the  twelve  and  one  half  per  cent,  and  the  sec- 
retary declined  to  pay  on  that  basis.  The  financial  condition 
of  affairs  resulting  from  the  panic  of  1893  had  evidently 
caused  the  company  to  suffer  material  diminution  in  the  value 
of  the  assets  represented  by  the  property  on  which  loans  had 
been  made,  and  which  the  association  were  some  times  com- 
pelled to  take  in  satisfaction  of  the  sums  borrowed.  Whether 
it  was  this  condition  which  induced  Hawley  to  do  what  he 
did,  is  not  clear,  but  in  any  event,  the  secretary  figured  up 
the  withdrawal  value  of  the  twenty  shares,  the  amount  paid 
per  share  for  the  sixty-seven  months  during  which  Hawley 
had  held  it,  with  interest,  which  made  the  gross  withdrawal 
value  on  October  18,  1893,  f84.93  per  share.  From  this  was 
deducted  the  twelve  and  one  half  per  cent,  which  made  the 
net  withdi-awal  value  ii74.32,  and  the  total  sum  11,486.60. 
A  check  for  this  sum  was  offered  to  Hawley  in  payment  and 
he  accepted  it,  though  as  he  charged  in  his  complaint,  and 
probably  substantiated  by  his  evidence,  he  did  this  measurably 
under  protest,  and  declined  to  accept  it  in  full  payment,  but 
only  on  account  of  the  $1,699  which  he  claimed;  delivered  a 
written  protest  to  the  association  wherein  he  insisted  that  he 
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took  the  sum  tendered  under  protest  and  refused  to  release 
the  association  from  the  payment  of  the  further  sum  of 
•S212.40,  which  would  be  the  mthdi'awal  value  if  the  twelve 
and  one  half  per  cent  was  not  deducted.  He  took  the  check 
however,  received  the  money,  and  applied  it  to  his  own  pur- 
poses and  then  brought  tins  suit  to  recover  the  difference. 
In  the  complaint  he  charged  that  there  was  posted  hi  the 
office  of  the  association  from  time  to  time  and  varying  from 
month  to  month,  according  to  the  financial  condition  of  the 
association,  printed  notices  of  the  withdrawal  values  of  the 
stock,  and  he  introduced  in  evidence,  the  withdrawal  values 
of  his  series  as  they  were  posted  from  May  to  October,  which 
in  general  terms  simply  said,  using  the  May  notice  as  an 
illustration :  "  Withdi'awal  value  of  series  C,  $77.36  1-6 ; 
with  May  dues  paid.  $78.78."  For  the  other  months  the 
value  was  stated  in  substantially  the  same  form,  and  the  whole 
notice  was  a  piinted  one  which  stated  the  values  of  the  various 
series  of  stock  which  the  association  had  issued.  There  was 
tio  evidence  produced  by  the  plaintiff  to  show  that  this  was 
the  withdrawal  value  of  the  stock,  other  than  this  printed 
notice.  The  complaint  cliarges  that  the  board  of  directors 
caused  these  to  be  printed,  and  that  in  fact,  these  were  the 
actual  withdrawal  values,  but  it  nowhere  appears  in  the  com- 
plaint by  actual  statement  and  negation  that  tlie  association 
had  suffered  no  losses,  and  that  by  reason  of  the  actual  value 
of  the  stock  the  company  was  under  legal  obligation  to  return 
to  the  member  the  full  sum  which  he  claimed.  The  answer 
denied  that  these  witlidrawal  notices  were  posted  by  direction 
of  the  board,  or  that  they  were  authorized  by  resolution,  nor 
does  the  plaintiff  anywhere  state  that  the  board  having  in- 
vestigated the  condition  of  affairs  of  the  company  by  resolu- 
tion had  directed  that  the  withdrawal  value  of  the  stock 
should  be  the  sum  named  in  the  notice  which  he  produced. 
He  alleges  that  this  resolution  of  the  board  of  October  2, 
1893,  was  null  and  void  as  to  him,  though  he  does  not  state 
that  in  point  of  fact  the  company  had  not  sustained  the  losses 
which  justified  the  deduction  of  that  percentage,  nor  on  the 
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other  hand  clid  he  produce  any  evidence  whatever  to  show 
that  either  of  these  things  were  true,  and  that  the  resolution 
was  not  justified  by  the  actual  financial  condition  of  the  com- 
pany. Plaintiff  and  appellant  assumes  that  he  had  no  burden 
in  this  respect,  and  that  he  has  a  right  to  recover  the  with- 
drawal value  according  to  the  posted  statement  and  as  his 
rights  existed  in  May  when  he  gave  notice.  It  is  assumed 
and  contended  that  the  giving  of  the  notice  fixed  the  rights 
of  the  members  and  the  association;  that  the  posting  of  the 
notice  in  the  office  of  the  company  without  proof  that  it  was 
directed  by  the  board,  was  enough  to  entitle  him  to  recover. 
This  must  be  so,  because  he  offered  no  proof  respecting  tlie 
source  or  origin  of  these  notices,  and  the  answer  put  in  issue 
the  general  allegation  that  they  were  posted  by  the  authority 
and  direction  of  the  board,  and  were  the  result  of  corporate 
action. 

The  nonsuit  was  manifestly  right.  The  appellant  has  vig- 
orously argued  and  with  some  ingenuity  and  force  on  the 
basis  of  the  doctrine  of  English  cases,  that  when  a  member 
has  given  notice  of  withdrawal,  his  right  thereupon  and 
thereby  becomes  fixed  and  the  board  is  bound  to  pay  the 
amount  which  they  may  have  declared  to  be  the  sum  due 
the  member,  and  they  cannot  afterwards  alter  the  status  of 
the  stock  and  escape  from  the  obligation.  Considerable  sup- 
port for  tliis  doctrine  can  be  found  in  the  English  authorities, 
but  as  we  look  at  the  case  this  question  is  not  directly  before 
us,  and  we  are  not  called  on  to  determine  whether  we  should 
follow  that  line  of  adjudication  or  the  doctrine  which  is  ex- 
pressed in  the  great  bulk  of  American  decisions.  The  cardi- 
nal vice  in  the  appellant's  contention  is  that  his  record  presents 
no  case  to  which  these  authorities  can  be  accurately  and  justly 
applied.  As  has  already  been  suggested  there  is  no  averment 
in  the  pleading  which  is  admitted  by  the  answer,  and  there 
was  no  proof  offered  by  tlie  plaintiff  in  suppoi't  of  the  propo- 
sition, that  the  board  of  directors  had  by  a  resolution  duly 
adopted  which  would  be  binding  on  the  company  or  on  which 
the  member  had  a  right  to  rely,  fixed  the  value  of  these  series 
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of  stock  at  the  time  of  the  notice.  Apparently  the  withdi'awal 
values  in  this  general  way  were  printed  and  posted  in  tlie 
office,  and  whether  under  circumstances  different  from  tliose 
presented  by  the  present  case,  if  the  shareholder  had  been 
misled  the  corporation  would  be  estopped  to  contradict  it,  or 
whether  in  case  the  plaintiff  bad  established  the  fact  that  the 
board  had  fixed  this  value  by  actual  resolution  sufficient  in 
form  and  substance  it  would  have*  concluded  the  corporation, 
we  need  not  determine.  This  relieves  us  from  an  exhaustive 
analysis  and  discussion  of  the  rights  of  withdrawing  membera 
under  peculiar  conditions,  and  we  need  only  refer  in  the  most 
general  way  to  the  authorities  which  bear  on  the  question. 
These  associations  are  somewhat  modern  in  this  country,  and 
yet  they  have  received  at  the  hands  of  strong  law  writers  and 
able  courts,  very  much  consideration,  and  the  cases  are  cited. 
Endlich  on  Building  Associations,  chap.  6 ;  Thompson  on 
Building  Associations,  chap.  8 ;  Eversmann  v.  Schmitt,  53 
Ohio  St.  174  ;  Uohenshell  v.  The  Home  Savings  ^  Loan  Assn. 
et  al,  41  S.  W.  Rep.  948  ;  WoJdford  v.  The  Citizens'  Building, 
Loan  Sf-  Savings  Assn.,  140  Ind.  662 ;  Chapmayi  et  al.  v.  Young, 
65  ni.  App.  Rep.  131 ;  Rahhitt  v.  Wilcoxen  et  al,  72  N.  W. 
Rep.  306  ;  Christian  s  Appeal,  102  Pa.  St.  184 ;  Brown  v. 
Saunders  et  al.,  20  D.  C.  Rep.  455 ;  Decatur  Building  ^  In- 
vestment Co.  V.  Neal,  97  Ala.  717. 

These  with  many  others  illustrate  the  general  principles  by 
which  the  rights  of  the  parties  are  to  be  measured.  We  only 
refer  to  them  not  because  the  decision  is  rested  on  them,  but 
because  by  the  principles  which  are  therein  determined  our 
conclusion  on  the  record  is  entirely  justified.  As  the  cases 
put  it,  these  are  mutual  benefit  organizations,  and  are  neither 
in  the  fullest  extent  corporations  nor  partnerships.  Undoubt- 
edly they  partake  of  the  elements  of  both,  and  we  must  look 
to  the  law  applicable  to  each  in  order  to  determine  whether 
or  not  the  plaintiff  had  a  right  to  recover.  He  was  bound  to 
show  that  he  was  entitled  to  get  judgment  against  the  asso- 
ciation for  a  greater  sum  than  it  paid  him.  He  accepted  their 
check.     It  is  true  he  did  it  under  protest,  but  that  is  of  little 


100  Hawley  v.  Building  &  Loan  Assn.    [Jan.  T,, 

avail,  though  we  do  not  determine  whether  this  would  of  it- 
self be  enough  to  preserve  his  rights  when  he  took  a  check 
and  applied  it  to  his  own  benefit.  To  meet  this  requirement 
it  was  not  enough  for  him  to  allege  that  the  company  passed 
a  resolution  subjecting  the  withdrawals  to  a  reduction  of 
twelve  and  one  half  per  cent  without  right,  but  he  was  bound 
to  both  allege  and  prove  that  the  value  of  his  stock  at  the 
time  was  the  sum  which  he  claimed,  and  this  he  must  do 
either  by  direct  proof  on  the  subject,  or  by  the  production  of 
corporate  records  and  proof  of  corporate  action  which  would 
as  against  it,  establish  the  fact.  It  might  be  if  he  had  sim- 
ply alleged  the  withdrawal  value,  the  giving  of  the  notice, 
the  determination  by  the  board  that  such  was  the  value,  and 
he  had  produced  the  notices  and  proved  that  they  were  posted 
by  the  authority  of  the  board,  that  he  would  have  made  out 
a  case,  and  the  burden  would  have  shifted  to  the  association 
to  show  the  losses.  All  we  hold  is,  that  under  the  issue  as 
he  tendered  it,  and  as  it  was  accepted  he  was  bound  to  do 
either  one  of  two  things,  if  not  both.  These  are  to  show  that 
the  notices  were  posted  under  the  authority  of  the  board,  and 
that  the  board  had  determined  the  values  therein  expressed 
to  be  the  withdrawal  values,  and  that  no  losses  had  been  in- 
curred. Whether  the  first  would  have  been  enough  to  have 
shifted  the  burden,  we  do  not  decide.  As  the  cause  of  ac- 
tion was  stated,  and  as  he  tendered  the  issue  and  the  com- 
pany accepted  it,  he  was  evidently  bound  to  do  both,  or  at 
least  he  was  bound  to  offer  proof  enough  to  shift  the  burden. 
Another  important  consideration  is  that  after  he  gave  his 
notice  of  withdrawal  in  May,  he  did  not  cease  to  be  a  mem- 
ber of  the  association.  Tliis  is  put  not  on  the  ground  of  the 
effect  of  the  notice,  or  a  denial  of  the  legal  result  of  a  notice 
properly  given,  or  a  determination  of  what  the  rights  of  a 
withdrawing  number  are  on  notice  given  and  no  subsequent 
thing  done  by  him  which  would  take  us  into  disputed  terri- 
tory, but  upon  the  sunple  fact  that  Hawley  did  not  reiy  on 
liis  notice  of  withdrawal,  but  continued  his  membership,  paid 
his  monthly  dues  and  charges  until  the  month  of  October 
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when  the  board  sent  him  a  notice  that  they  were  ready  to  pay 
him.  We  are  quite  of  the  opinion  that  since  Hawley  contin- 
ued his  membership  with  the  association,  and  continued  to 
pay  his  monthly  dues  and  did  not  rely  on  his  notice  of  with- 
drawal, he  was  still  bound  by  whatever  action  the  officei"s 
who  represented  him,  as  well  as  the  other  members  of  the 
corporation  might  properly  do  in  the  management  and  trans- 
action of  the  business  of  the  company.  This  of  course  brings 
us  to  the  resolution  of  October  2,  of  which  he  was  advised 
on  the  14th.  By  that,  we  are  told  the  company  had  sustained 
losses  to  the  extent  of  twelve  and  one  half  per  cent.  Just 
how  far  the  plaintiff  would  have  been  bound  by  that  resolu- 
tion under  other  circumstances  we  need  not  inquire.  Had 
he  plead  his  withdrawal,  stated  its  value,  and  the  company 
had  then  pleaded  the  resolution,  they  would  have  been  bound 
to  show  these  losses.  The  plaintiff  himself  pleaded  the  reso- 
lution, but  simply  stated  that  it  was  null  and  void  as  to  him. 
This  evidently  is  not  true.  The  plaintiff  by  virtue  of  the 
mutuality,  which  is  the  controlling  principle  of  all  these  or- 
ganizations, as  well  as  by  the  provision  of  the  by-law  to  which 
he  subscribed,  and  to  which  his  rights  were  subject,  was  only 
entitled  on  withdrawal  to  the  actual  value  of  his  stock.  Ac- 
cording to  the  provisions  of  section  1,  article  22,  as  originally 
adopted,  as  well  as  by  the  same  article  as  amended,  he  was 
only  entitled  to  receive  the  money  he  had  paid  after  deduct- 
ing all  fines  and  arrearages,  together  with  a  fair  proportion  of 
all  losses  and  expenses.  This  was  the  agreement  between 
Hawley  and  the  other  members  of  the  association,  as  well  as 
between  Hawley  and  the  company  entity  itself.  We  find 
upon  looking  into  the  English  cases  that  the  by-laws  or  rules 
of  the  association  are  the  measure  of  the  member's  rights,  and 
furnish  the  details  and  provisions  of  the  contract  entered 
into  between  the  company  and  its  members  and  between  the 
members  themselves,  and  that  their  rights  are  to  be  meas- 
ured and  determined  by  the  contract  thus  ascertained.  We 
do  not  discover  that  the  American  cases  at  all  disagree  with 
this  general  principle  in  the  absence  of  charter  conditions  or 
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legislative  enactments,  which  may  in  some  manner  affect  it. 
Looking  then  to  the  contract  of  the  plaintiff,  we  find  he  is 
only  entitled  to  recover  the  amount  actually  paid  in  with  the 
interest  specified,  subject  to  deductions  for  all  fines  and 
cliarges,  as  well  as  a  due  proportion  of  the  losses.  This  is 
the  agreement  b}'  which  he  is  bound,  and  when  he  brings  an 
action  against  the  association  it  is  manifest  he  must  establish 
tliat  within  these  limitations  he  has  a  right  of  action.  As  it 
was  very  aptly  and  strongly  put  in  a  late  English  case,  Auld 
V.  Crlau/oir  Working  3It'ns  Buihh'itg  Society,  12  Law  Reports, 
Appeal  Cases,  197,  the  contract  between  the  parties  is  to  be 
judged  by  ordinary  rules,  and  the  association  has  the  same 
rights  under  its  contract  as  though  it  had  been  made  with  a 
stranger.  As  Lord  Bramwell  put  it,  "it  seems  to  me  so 
utterly  wrong,  when  people  have  entered  into  a  defined  bar- 
gain, that  it  should  be  set  aside  upon  some  more  or  less  fanci- 
ful notion  of  equity  or  right,  that  I  will  not  discuss  it.  I 
will  say,  '  hold  to  your  bargain.'  I  suppose  the  proverb  is 
as  true  in  Scotland  as  it  is  in  England,  and  true  universally, 
that  a  bargain  is  a  bargain,  as  the  Lord  Chancellor  has  said, 
and  should  be  observed."  When  it  is  applied  to  the  present 
case  it  is  particularly  apt  and  forcible.  When  the  plaintiff 
became  a  member  of  the  association  and  a  subscriber  to  its 
stock,  he  agreed  both  with  the  company  and  his  fellow  mem- 
bers, that  if  he  gave  notice  to  withdraw  he  should  be  entitled 
to  receive  the  amount  actually  paid  in,  plus  the  interest,  less 
all  fines,  charges  and  arrearages,  and  a  fair  proportion  of  all 
losses  and  expenses.  This  being  his  agreement  he  must  abide 
by  it,  and  he  may  not  recover  under  existing  conditions  any 
more  than  a  sum  which  must  be  measured  by  the  amount  paid 
in  and  interest,  less  these  items.  He  failed  to  show  that 
there  were  no  losses  or  expenses,  but  he  did  plead  that  the 
board  of  directors  had  declared  that  the  association  had  suf- 
fered losses  which  reduced  the  value  of  liis  stock  twelve  and  one 
half  per  cent,  and  he  neither  attacked  that  resolution  by  offer- 
ing proof  to  the  contrary  or  any  proof  on  the  subject,  nor  by 
the  production  of  proof  of  any  corporate  act  which  bound  the 
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association  or  his  fellow  members,  or  operated  as  an  estop- 
pel in  his  favor.  Since  his  proof  was  not  sufficient  in  this 
particular,  and  the  case  is  wholly  unaided  by  the  pleadings, 
and  the  issue  is  not  so  fi-amed  as  to  shift  and  put  the  burden 
on  the  company  to  establish  these  facts,  we  are  quite  of  the 
opinion  the  court  was  right  in  nonsuiting  the  plaintiff,  and 
the  judgment  entered  thereon  will  accordingly  be  affirmed. 

Affirmed. 


[No.  1270.] 

Patterson  as  Receiver  of  the  Colo.  Secttritles  Co. 

V.  DeLong  et  al. 

1.  Cektificate  of  Pctbchase  of  State  Land  Boaed — Title. 

A  certificate  by  the  state  land  board  of  the  purchase  of  land  forms  but 
an  imperfect  or  inchoate  title  which  cannot  become  perfect  or  com- 
plete until  the  contract  of  purchase  be  entirely  completed,  the  con- 
sideration money  paid,  and  the  fee  passed  out  of  the  state  by  grant 
to  the  grantee  named  in  the  contract.  But  such  imperfect  or  in- 
choate title  is  subject  to  incumbrance  and  transfer  as  fully  and  as 
freely  as  an  absolute  title,  and  the  transferee  of  such  title  gets  a 
good  title  coupled  with  the  right  to  complete  the  purchase  from 
the  state  by  payment  of  the  unpaid  part  of  the  purchase  price. 

2.  CoBPOEATIONS — AUTHOEITY   OF    OfFICEE  —  PUECHASEE   WITH   NO- 

TICE— Rights  of  Equitable  Ownee. 
The  state  land  board  S(jld  to  a  corporation  certain  lands,  issuing  to  the 
corporation  a  certificate  of  purchase  which  gave  to  the  corporation 
a  right  to  a  patent  upon  payment  of  the  balance  of  the  purchase 
money.  The  corporation  mortgaged  the  land  and  the  mortgage 
was  foreclosed,  the  plaintiffs  becoming  the  purchasers.  After- 
wards H.,  the  president  of  the  corporation,  transferred  to  B.  the 
certificate  of  purchase  in  payment  of  an  individual  debt  owing  by 
H.  to  B.  B.  paid  to  the  state  the  balance  of  the  purchase  money, 
and  procured  a  patent  to  the  land  to  himself.  B.  then  transferred 
the  land  without  consideration  to  other  parties  who,  without  con- 
sideration, mortgaged  it  to  defendant,  a  loan  company.  Tlie  presi- 
dent of  the  loan  company,  througli  whom  the  transaction  was  had, 
had  knowledge  of  B.'s  want  of  equity  and  assumed  to  pay  to  B.  the 
amount  of  the  debt  owed  to  him  by  H.  Held  that  the  transfer  by 
H.  to  B.  was  without  consideration,  and  that  B.  took  tlie  transfer 
charged  with  notice  that  H.  as  president  had  no  authority  to  trans- 
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fer  the  property  of  the  corporation  in  payment  of  his  individual 
debts.  That  the  loan  company  acquired  no  better  title  than  B.  liad, 
and  that  plaintiffs  could  maintain  their  bill  to  compel  the  convey- 
ance to  them  of  the  legal  title  upon  payment  of  the  amount  paid 
by  B.  to  the  state,  with  interest. 

Error  to  the  District  Court  of  Arapahoe  County. 

Mr.  John  R.  Smith,  for  plaintiff  in  error. 

Mr.  F.  C.  GouDY  and  Mr.  J.  C.  Helm,  for  defendants  in 
error. 

BissELL,  J.,  delivered  the  opinion  of  the  court. 

Departing  somewhat  from  the  usual  custom  in  formulating 
this  opinion,  I  shall  first  outline  the  general  features  of  the 
controversy,  and  reserve  the  statement  of  many  of  the  mate- 
rial facts  to  the  discussion  of  the  propositions  on  which  our 
conclusions  are  based. 

The  case  naturally  proceeds  along  certain  lines,  and  its 
chronological  narration  is  the  simplest  plan  for  its  decision. 
The  origin  of  the  title  so  far  as  respects  these  litigants  is 
the  first  stage  in  its  history.  The  state  owned  a  large  quan- 
tity of  land  in  the  San  Luis  Valley,  county  of  Costilla.  Much 
of  the  land  was  in  the  market  and  offered  for  sale  by  the  gov- 
ernment. The  eleven  quarter  sections  involved  formed  a  part 
of  a  very  large  body  of  some  nearly  6,000  acres  which  were 
sold  originally  to  the  San  Luis  Valley  Canal  Company.  In 
deraigning  the  title  through,  under,  and  by  which  the  defend- 
ants in  error,  DeLong  and  Brower,  claim,  it  will  be  stated  sub- 
stantially as  it  appears  from  the  complaint,  because  in  these 
particulars  its  allegations  stand  admitted  by  the  securities 
company's  answer.  The  San  Luis  corporation  will  hereafter 
be  called  the  canal  company,  as  contradistinguished  from  its 
successor  in  interest.  The  canal  company  purchased  on  the 
18th  of  February,  1884,  at  which  date  the  state  board  of  land 
commissionei"s,  having  authority  and  power  to  sell,  contracted 
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with  it  with  reference  to  this  large  tract  of  land.  The  con- 
tract not  only  provided  for  the  sale  and  transfer  of  title  at  a 
price  named,  but  obligated  the  canal  company  as  a  part  of 
the  consideration  to  construct  a  large  canal  and  some  laterals 
which  would  supply  water  to  irrigate  the  quarter  sections 
which  were  contracted  to  be  sold,  and  the  alternate  sec- 
tions to  which  the  state  reserved  title.  In  the  following 
May,  the  canal  company  gave  a  deed  of  trust  on  the  land 
in  dispute  with  other  to  John  R.  Hanna  to  secure  150  bonds 
of  'S-dOO  each.  The  deed  was  recorded,  and  by  its  terms  pro- 
vided that  in  default  of  payment  of  the  principal  or  interest 
on  demand  of  the  legal  holder,  the  premises  should  be  sold. 
In  the  following  October,  the  company  defaulted  in  payment, 
and  the  trustee  Hanna  sold  the  lands  to  one  Cyrus  Strong, 
and  executed  a  trustee's  deed  for  all  the  property,  which  was 
recorded  on  the  •28th  of  October,  1886,  in  the  proper  records 
of  Costilla  county.  In  Marcli,  1888,  Strong  sold  these  lands 
to  Hanna  and  Dunbar,  transferring  title  by  waiTanty  deed. 
Shortly  afterwards,  and  in  the  same  month,  Hanna  and  Dun- 
bar deeded  to  the  San  Luis  Canal  &  Improvement  Company, 
which  held  title  until  the  events  which  will  be  subsequently 
narrated.  This  deed  was  recorded  on  the  27th  day  of  April, 
1888.  in  the  proper  records  of  the  county.  Being  thus  the 
owner,  the  improvement  company,  on  the  22d  day  of  March, 
executed  a  trust  deed  to  Samuel  N.  Wood,  as  trustee,  con- 
veying the  lands  to  secure  four  promissory  notes  which  had 
theretofore  been  given  by  it  to  Cyrus  Strong,  the  first  three 
for  slO,000  each,  and  the  fourth  for  •'^13,000,  payable  in  one, 
two,  three  and  four  years  after  date,  with  seven  per  cent  in- 
terest. The  deed  was  in  the  usual  form,  and  authorized  the 
trustee  under  certain  conditions  to  sell.  Wood  afterwards 
resigned,  and  on  the  21st  of  February,  1893,  a  default  having 
been  made  in  the  payment  of  the  notes  and  the  interest,  the 
premises  were  sold  by  the  successor  in  trust  designated  in  the 
deed,  with  full  observance  of  the  conditions  specified  in  the  in- 
strument, and  DeLong  and  B rower  became  the  purchasers  of 
the  property  for  a  valuable  consideration,  to  wit :  about  ^27,000. 
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Up  to  this  time  no  reference  whatever  has  been  made  to  the 
evidence  of  title  from  the  state  held  by  the  corporations  or 
the  individuals  by  whom  it  had  been  holden,  and  through 
wh(^m  it  passed.  The  first  written  evidence  of  title  exhil)- 
ited  by  the  record  is  the  certificate  of  purchase  given  by  the 
state  and  bearing  date  January  16,  1890,  which  recited  the 
purchase  by  the  San  Luis  Canal  &  Improvement  Company 
on  the  18th  of  February,  1884.  According  to  the  averments 
of  the  bill,  the  admissions  of  the  answer,  and  the  concessions 
of  counsel,  it  is  very  evident  that  the  recital  of  the  purchase 
on  the  18th  of  February,  1884,  by  the  improvement  company 
is  a  clerical  error,  and  it  should  have  been  recited  as  purchased 
on  that  date  by  the  canal  company.  This  is  wholly  unimpor- 
tant because  the  state  manifestly  sold  to  the  canal  company, 
it  transferred  to  the  trustees,  who  afterwards  sold,  and  the 
certificate  was  issued  to  evidence  the  contract  entered  into 
between  the  canal  company  and  the  state,  of  which  the  im- 
provement company  became  the  subsequent  holder  by  trans- 
fers of  title  which  are  unquestioned,  and  which  on  their  face 
are  sufficient  to  vest  in  the  improvement  company  whatever 
rights  were  acquh-ed  under  it,  and  the  certificate  was  properly 
issued  to  this  corporation.  Neither  this  certificate  nor  any 
other  was  recorded  prior  to  the  time  that  the  title  of  the  par- 
ties who  now  claim  an  interest  m  the  premises  was  put  on 
record.  We  regard  this  as  wholly  unimportant  since  the 
certificate  itself  was  in  point  of  fact  issued  before  third 
persons  acquired  any  rights  or  interests  whatever  in  the 
premises,  and  prior  to  the  time  of  the  foreclosure  of  the 
trust  deed  which  had  been  executed  by  the  last  holders  of 
the  equitable  title.  We  should  have  had  considerable  diffi- 
culty to  resolve  the  questions  presented  by  this  and  the  sub- 
sequent occurrences,  but  for  a  decision  of  the  supreme  court, 
which,  to  our  mind,  has  completely  determined  the  matters 
which  would  have  been  otherwise  debatable. 

Stewart  v.  McLaughlin,  11  Colo.  458,  fully  settles  the  main 
propositions  presented  by  the  facts  contained  in  this  record. 
In  the  phraseology  of  that  decision  the  title  of  the  canal 
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company  was  an  imperfect  or  an  inchoate  title,  which  could 
neither  become  perfect  nor  complete  until  the  contract  of 
purchase  should  be  entirely  completed,  the  consideration 
money  paid,  and  the  fee  pass  out  of  the  state  by  giant  to 
the  grantee  named  in  the  contract.  Nevertheless,  this  im- 
perfect or  inchoate  title  was  subject  to  incumbrance  and 
transfer  as  fully  and  as  freely  as  an  absolute  title,  and  was 
subject  to  any  limitations  which  might  arise  from  the  deal- 
mgs  of  the  parties.  We  then  have  at  the  date  of  the  cei-tifi- 
cate,  as  well  as  at  the  date  of  the  antecedent  agreements  and 
transfers,  a  title  in  the  canal  company  and  its  transferees,  on 
wliich  the  transfers  might  be  operative,  whereby,  and  through 
which,  unless  affected  by  the  subsequent  transactions,  DeLong 
and  Brower  got  a  good  title  to  the  property  coupled  with  the 
right  to  complete  the  purchase  on  the  payment  of  the  unpaid 
part  of  the  consideration,  and  thus  unite  in  themselves  by 
means  of  the  grant  the  inchoate  and  the  perfect  title,  which 
would  vest  in  them  the  fee.  This  right  still  exists,  and  the 
bill  can  be  maintained  on  the  proofs  unless  the  evidence  es- 
tablishes in  Barth  or  in  the  securities  company  an  equity 
superior  in  right,  if  not  prior  in  time,  to  that  held  by  DeLong 
and  Brower.  The  significance  of  Barth's  connection  with  the 
title,  and  its  relation  to  that  of  the  securities  company,  will 
clearly  appear  from  the  subsequent  discussion.  These  two 
parties  are  so  intimately  connected,  and  the  infii-mities  of 
the  one  are  so  nearly  and  exactly  tlie  infirmities  of  the  other, 
that  the  history  of  both  are  essential  to  the  deduction  and 
establishment  of  the  character  of  the  claim  asserted  by  the 
securities  company. 

First  in  point  of  time  and  importance  is  Barth's  title.  We 
must  ascertain  what  he  got,  where  he  got  it,  and  the  condi- 
tions under  which  he  took  title,  and  the  notice  with  wliich 
he  was  charged  because  of  these  circumstances  and  condi- 
tions. We  do  not  quite  understand  why  the  certificate  which 
was  transferred  to  Barth  was  not  produced  in  evidence.  It 
can  readily  be  imagined  that  there  might  be  on  its  face  ear- 
marks which  would  when  stated  make  cogent  argument  in 
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support  of  what  may  be  demonstrated  by  Earth's  testimony 
and  the  transaction  by  which  he  got  title.  This  is  only  our 
surmise,  but  we  should  have  been  very  glad  to  have  had  an 
inspection  of  it.  It  will  be  remembered  the  certificate  of 
purchase  bore  date  the  16th  of  January,  1890,  and  recited  a 
purchase  on  the  18th  of  February,  1884,  by  the  San  Luis 
Canal  &  Improvement  Company.  Running  as  it  did  to  a 
corporation,  and  having  as  it  is  claimed  and  admitted  by  the 
pleadings  and  the  proof  been  transferred  by  assignment  to 
Mr.  Barth,  it  must  have  been  transferred  by  the  corporate 
seal  and  over  the  signature  of  the  proper  corporate  officers, 
to  wit :  the  president  and  secretary.  Since  this  is  true  it  fol- 
lows when  Mr.  Barth  took  the  assignment  of  that  certificate 
he  took  it  with  full  notice  that  he  was  taking  the  property 
of  a  corporation  and  that  the  transfer  to  be  valid  and  effec- 
tual as  against  it,  must  have  been  authorized  by  the  directors 
having  authority  to  act,  if  not  by  the  stockholders.  We 
should  then  naturally  expect  that  at  the  time  of  the  sale  or 
purchase,  if  such  it  was,  Mr.  Barth  as  a  prudent  business 
man  would  have  demanded  the  production  of  the  resolution 
under  which  the  officers  assumed  to  act,  and  have  determined 
by  inquiry  whether  their  acts  were  within  the  scope  of  their 
authority  and  duly  authorized  by  the  body.  In  place  of  this, 
we  find  according  to  his  testimony  that  he  was  without 
knowledge  as  to  what  persons  were  the  officers  of  that  corpo- 
ration, nor  did  he  know  whether  those  who  assumed  to  sign 
and  transfer  nearly  six  thousand  acres  of  land  on  which  had 
been  spent  from  fifty  to  one  hundred  thousand  dollars,  had 
authority  and  right  to  act.  This  of  itself  is  a  very  significant 
circumstance  whereby  he  ought  in  equity  to  be  held  to  have 
had  knowledge  of  any  defects  of  power  or  authority  for  the 
transfer.  But  beyond  all  this  we  find  other  testimony  which 
completely  overshadows  this  in  importance  and  significance. 
When  Mr.  Barth  took  the  assignment  of  this  certificate  he 
paid  no  consideration  whatever  for  it.  Whether  the  assign- 
ment of  the  certificate  itself  recites  a  consideration  we  are 
not  advised,  but  the  testimony  discloses  the  fact  that  he  then 
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parted  with  uothing,  and  did  not  pay  any  money  to  the  cor- 
poration or  to  any  person  for  it  save  this ;  when  he  got  the 
certificate  he  went  to  the  proper  state  officers,  paid  the  bal- 
ance of  the  purchase  price,  to  wit :  the  sum  of  twelve  hun- 
dred and  odd  dollars,  took  the  patent,  and  assumed  that  the 
grant  from  the  state  thus  issued  to  him  gave  him  a  complete 
and  perfect  title.  If  it  did,  then  have  the  courts  of  equity 
in  modern  times  lost  what  we  have  hitherto  conceived  to  be 
their  very  broad  and  ample  powers.  The  only  other  thing 
which  he  paid,  and  we  are  quite  at  a  loss  to  see  how  it  can 
be  treated  as  a  payment,  was  a  satisfaction  of  T.  C.  Henry's 
personal  debt  of  $7,200.  According  to  his  testimony,  he  took 
the  certificate,  made  the  last  payment,  and  took  the  grant 
simply  for  the  purpose  of  collecting  from  Henry  an  individ- 
ual debt  of  that  amount.  Manifestly  this  could  not  be  treated 
as  a  consideration  paid  by  him  although  he  thereby  succeeded 
in  collecting  what  he  probably  esteemed  a  very  doubtful 
debt.  It  was  in  no  sense  a  payment,  and  in  no  sense  a  part 
of  the  consideration.  It  was  however,  complete  notice  to 
Mr.  Barth  that  the  man  Avith  whom  he  was  dealing  and  who 
assumed  to  act  as  the  president  of  the  improvement  company 
was  attempting  to  transfer  a  title  to  the  company's  land  in 
the  payment  of  his  individual  debts.  When  this  came  to 
Mr.  Earth's  knowledge  and  to  this  he  testified,  he  certainly 
took  the  title  not  as  an  innocent  and  bona  fide  purchaser  for 
value,  but  as  one  who  dealt  with  an  officer  who  had  in  his 
possession  the  evidence  of  title  to  property  belonging  to  a 
corporation,  and  who  desired  to  transfer  it  in  order  to  pay 
his  individual  debt,  and  therefore  with  notice,  and  under  cir- 
cumstances which  in  no  manner  gave  him  an  equity  superior 
to  the  claims  of  DeLong  and  Brower. 

With  this  starting  point,  to  wit :  a  title  in  Barth,  which  is 
neither  legal  nor  equitable  as  against  the  company  save  to  the 
extent  of  the  money  which  he  paid  the  state  for  the  patent,  we 
must  now  trace  his  title  to  the  securities  company,  to  see 
whether  they  got  a  better  title  than  he  had,  and  whether  or 
not  they  were  charged  witli  notice.     It  is  exceedingly  unfor- 
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tunate  of  coui-se  that  the  sins  of  the  officer  must  be  visited 
on  the  corporation,  and  that  Aldrich's  evident  fraud  and  con- 
nivance must  result  in  injury  to  innocent  stockhoklers  and 
possibly  innocent  creditors.  That  the  transaction  was  a  fraud 
so  far  as  Aldrich  was  concerned,  and  that  he  was  a  party  and 
privy  to  it  in  connection  witli  Henry,  is  as  evident  to  my 
mind,  as  is  the  fact  that  the  transaction  was  executed  by  him 
and  by  Henry  in  the  manner  which  will  be  disclosed.  Now 
let  us  proceed  to  ascertain  what  title  the  securities  company 
have,  and  how  they  got  it.  In  the  firet  place,  it  will  be  re- 
membered that  the  certificate  of  purchase  was  assigned  to 
Mr.  Barth  under  the  narrated  circumstances,  that  he  got  a 
patent  from  the  state  issued  to  himself  upon  the  payment  of 
a  fraction  of  the  consideration,  and  with  knowledge  of  the 
fact  that  it  was  the  improvement  company's  property  and 
was  obtained  by  him  to  secure  a  debt  owed  by  one  of  the  of- 
ficers of  that  corporation.  So  far  we  are  unable  to  determine 
directly  from  the  record  whether  or  not  he  made  a  deed  of 
that  patent  title  to  the  securities  company.  It  is  quite  prob- 
able he  did,  though  it  does  not  clearly  appear.  The  title  of 
this  eleven  quarter  sections,  if  it  ever  passed  out  of  Barth  at 
all,  passed  to  Colt,  Coulson  and  Swayze,  who  were  employees 
under  the  control  and  direction  of  T.  C.  Henry,  who  with 
Aldrich  was  the  apparent  father  of  this  deal.  These  three 
persons  executed  trust  deeds  on  the  various  quarter  sections 
for  the  sum  of  $1,250  on  each  quarter  and  the  trust  deeds 
and  notes  thus  executed  were  turned  over  to  Aldrich,  who 
proceeded  as  he  says  to  investigate  the  title.  While  they 
were  thus  in  his  possession,  they  were  sent  to  be  recorded. 
Up  to  this  time,  according  to  Mr.  Barth's  testimony,  these 
persons  had  neither  title  nor  evidence  of  title,  but  Aldrich 
to  the  end  that  his  title  might  be  secure  and  perfect  on  its 
face  sends  the  deeds  for  record.  Naturally,  it  would  be  in- 
quired what  did  Colt,  Coulson  and  Swayze  pay  for  their  title ; 
we  answer,  nothing.  According  to  the  testimony  they  never 
parted  with  a  dollar,  and  according  to  it  likewise,  they  nevei' 
got  a  dollar  for  the  notes  which  they  gave  and  the  trust  deeds 
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wMch  they  executed.  They  were  mere  conduits  to  whom 
the  title  passed,  and  through  whom  the  security  can.  ,,  and 
this  as  will  be  remembered  Wcis  all  known  to  Mr.  Aldiich  and 
therefore  to  the  securities  company.  He,  as  the  president  of 
the  securities  company  had  the  trust  deeds  and  the  notes,  and 
he  knew  that  the  title  had  not  been  conreyed  by  Mr.  Barth. 
At  the  time  they  executed  the  paper,  he  knew  and  Barth 
knew  that  these  pereons  were  not  to  receive  the  money  repre- 
sented by  the  notes  and  the  securities.  This  is  deduced  from 
the  circumstance  that  when  the  transaction  came  to  be  com- 
pleted between  Barth  and  Aldrich  and  Henry,  and  the  quit- 
claiQi  deeds  made  from  Barth  to  Colt,  Coulson,  and  Swayze 
and  the  transfer  of  these  securities  to  Aldrich,  it  was  all  done 
at  one  and  the  same  time.  Barth  then  executed  the  quit- 
claim deeds,  Aldrich  and  the  securities  company  had  the  trust 
deeds  and  the  notes,  and  Aldrich  paid  Barth  by  note  ST, 200 
plus  another  sum  of  84,600  whicli  was  paid  in  cash  at  the  bank 
to  protect  certain  acceptances  which  had  been  theretofore  given 
to  N.  P.  Hill.  We  are  not  advised  by  anything  in  the  record  as 
to  what  those  acceptances  were,  nor  for  what  they  were  given, 
or  whose  debts  they  represented  nor  anything  whereby  we  are 
able  to  assume,  or  from  which  we  have  a  right  to  presmne  that 
they  represented  the  actual  consideration  to  the  improvement 
company,  to  Colt,  Coulson,  or  Swayze,  or  to  anybody  who  had 
a  right  to  receive  the  money,  unless  it  happened  to  be  some 
other  creditor  of  Mr.  T.  C.  Henry's.  Another  circumstance 
must  be  noted  and  that  is  that  this  -37,200  was  not  paid  in 
cash  to  Mr.  Barth,  nor  was  any  cash  paid  to  anybody  for  the 
title,  but  Mr.  Aldrich  or  the  securities  company,  either  one 
or  both,  we  do  not  care  which,  gave  a  note  at  ninety  days  to 
Mr.  Barth  for  this  money  under  the  agreement  that  the  note 
should  be  paid  when  due,  and  Barth  thereby  collected  the 
debt  which  Henry  owed  him  through  the  transfer  and  pre- 
tended sale  of  the  improvement  company's  property  by  Henry. 
That  this  is  the  history  of  the  transaction  is  very  evident 
from  Mr.  Earth's  testimony,  who  says : 
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"  Q.  Well  state  Mr.  Barth  what  was  done,  what  papers 
were  exchanged  at  the  time  you  got  this  note  ? 

"  A.  At  the  time  that  I  gave  up  the  patent,  these  six  mort- 
gages were  turned  into  my  hand  with  Mr.  Aldrich's  note  foi 
ninety  days. 

"  Q.  Were  the  quitclaim  deeds  delivered  at  that  time  ? 

"  A.  I  laid  them  out  and  signed  them. 

"  Q.  At  the  same  time  ? 

''  A.  Yes ;  I  had  seen  Mr.  Aldrich  though  first  regarding 
that  note,  and  instructed  him  and  said :  '  Will  you  be  there 
and  pay  this  note  in  ninety  days,'  and  he  said  he  would,  it 
might  be  a  little  longer,  but  not  very  much  longer. 

"  Q.  Mr.  Barth,  when  you  make  a  loan  and  have  security, 
are  you  in  the  habit  of  giving  up  that  security  before  you  get 
some  other  security,  if  your  note  is  not  paid  ? 

"  A.  Not  apt  to. 

"  Q.  Did  you  do  it  in  this  instance  ? 

"  A.  I  don't  remember  that  I  did. 

"  Q.  Then  if  the  quitclaim  deeds  are  dated  June  22,  you 
are  sure  that  you  did  not  deliver  them  until  this  note  was  de- 
livered to  you  ? 

*'  A.  I  am  under  the  impression  that  I  took  them  in  a  straight 
way,  that  is  :  '  Here's  your  security,  and  here's  mine.' 

"  Q.  Then  Mr.  Barth,  at  the  time  that  you  took  this  note 
from  Mr.  Aldrich  and  delivered  the  patent  and  the  quitclaim 
deed  if  you  think  that  is  the  way  you  did  it,  did  you  have 
any  talk  with  Mr.  Aldrich  ? 

"  A.  I  had  no  talk  with  him,  except  the  assurance  that  he 
would  pay  the  note  in  ninety  days,  or  shortly  afterward. 

"  Q.  Was  anything  said  at  that  time  about  the  patent,  or 
the  certificate  of  purchase  from  the  state  ? 

"A.  No. 

"  Q.  You  do  not  remember  that  either  Aldrich  or  yourself 
talked  with  reference  to  the  patent? 

"  A .  I  was  delivering  up  the  patent  and  taking  this,  with 
the  assurance  that  that  note  would  be  paid  in  ninety  days, 
or  perhaps  shortly  afterwards. 
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"  Q.  What  did  you  do  with  the  original  certificate  from 
the  state  ? 

"A.  I  gave  it  to  T.  C.  Henry. 

"  Q.  The  certificate  ? 

"  A.  Yes.  sir.     I  think  sa 

"  Q .  Did  you  have  the  certificate  at  the  time  you  exchanged  ? 

"A.  I  mean  the  patent,  not  the  certificate ;  that  I  had  to 
return  to  the  state. 

"  Q.  You  do  not  remember  whether  anything  was  said,  be- 
tween you  and  Aldrich  about  the  certificate  ? 

"A.  No,  I  do  not  know  that  there  was." 

There  is  quite  a  discrepancy  between  the  consideration  as 
stated  in  the  pleadings,  and  that  which  is  attempted  to  be 
given  by  Mr.  Aldrich  in  his  testimony.  In  one  place  it  is 
stated  at  $9,600,  but  the  amount  of  Henry's  debt  to  Bart;h 
and  the  Hill  acceptances  was  $11,800,  while  Aldrich  states 
that  the  exact  amount  paid  was  thirteen  times  -^1,250,  that 
being  the  exact  number  of  the  trust  deeds  involved  in  the 
transaction.  We  are  quite  indifferent  whether  it  was  $9,600 
or  $16,000 ;  the  result  is  the  same  in  either  case,  and  although 
it  makes  the  securities  company's  loss  greater  in  the  one  case, 
it  in  no  manner  affects  the  equities  or  rights  of  the  parties, 
but  we  refer  to  it  because  we  find  in  this  examination  of 
Mr.  Aldrich  another  reason  for  believing  that  he  was  not  at 
all  an  innocent  purchaser,  and  knew  that  he  was  dealing  with 
the  improvement  company's  property  and  getting  trust  deeds 
and  notes  in  such  a  manner  that  he  would  be  chargeable  with 
notice  of  any  infirmities  which  might  attach  to  them,  because 
when  he  is  asked  to  explain  the  difference  between  $9,600, 
$11,800,  and  $16,000,  and  where  the  difference  went  to,  he 
proceeds  to  state  in  an  indefinite  way  that  part  of  it  was  a 
settlement  of  some  other  matters  with  Mr.  Henry,  and  part 
of  it  went  to  Henry  in  cash.  It  will  thus  be  seen  that  the 
securities  company  was  dealing  with  this  property  and  pay- 
ing the  consideration  not  to  the  company  itself,  or  to  any 
person  who  had  apparent  or  actual  corporate  authority  to  re- 
ceive it,  but  he  was  paying  an  individual's  debt,  collecting 
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debts  apparently  due  to  the  securities  company  from  the  same 
individual,  and  likewise  giving  him  some  cash  in  pursuance 
of  some  bargain  in  reference  to  it.  We  have  thus  very  fully 
narrated  the  history  of  this  transaction  because  it  is  a  better 
argument  to  support  the  proposition  about  which  there  can 
be  no  question,  than  any  authorities  which  we  might  cite. 

It  would,  of  course,  be  quite  possible  to  lay  down  sundry 
legal  propositions  respecting  the  character  of  quitclaim  deeds, 
and  the  lack  of  consideration  as  affecting  the  knowledge  of 
a  party  dealing  with  the  title  and  as  charging  him  with  notice 
of  the  defective  character  of  the  title  he  is  purchasing.  We 
prefer,  however,  to  put  our  decision  on  the  broad  ground 
that  the  evidence  in  this  case  discloses  beyond  question  that 
there  was  enough  in  the  transaction  to  charge  Aldrich  and 
the  securities  company  with  full  notice  and  actual  knowledge 
of  the  lack  of  title  and  the  want  of  equity  in  the  grantors 
from  whom  they  seek  to  deraign  their  title.  We  are  not, 
however,  left  to  depend  wholly  on  the  deductions  from  this 
proof,  because  there  is  enough  direct  evidence  of  actual  knowl- 
edge communicated  to  Aldrich  and  therefore  to  the  securi- 
ties company  of  this  outstanding  equitable  title  which  vested 
in  DeLong  and  Brower.  We  are  very  frank  to  say  that  we 
do  not  credit  Mr.  Aldrich's  testimony.  It  does  not  bear  the 
marks  of  truth  on  its  face,  and  is  not  a  fair,  open  and  honest 
statement  of  the  transaction  as  it  occurred.  When  other 
witnesses  who  were  totally  unattacked  and  without  interest 
state  actual  notice  to  him  of  the  outstanding  title  of  the  im- 
provement company,  we  prefer  to  accept  that  evidence  as 
true,  and  as  a  sufficient  basis  on  which  to  support  the  judg- 
ment. 

This  argument  might  of  course  be  supported  by  the  sug- 
gestion that  since  the  certificate  on  its  face  recited  the  title 
of  the  improvement  company  the  securities  company  was 
without  right  to  rely  on  it,  especially  when  we  remember 
that  for  years  the  improvement  company  or  its  predecessors 
had  been  in  possession  of  the  property  and  making  extensive 
improvements  on  it,  and  that  whatever  knowledge  is  brought 
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home  to  an  intending  pui-chaser  from  these  circumstances 
must  be  held  in  the  contemplation  of  law  to  have  been  within 
the  knowledge  of  the  purchaser. 

The  whole  case,  however,  exhibits  so  very  clearly  an  at- 
tempt to  deal  with  the  property  of  a  corporation  without 
right  and  without  authority,  and  under  circumstiinces  wliich 
obligated  the  securities  company  to  take  notice  of  the  char- 
acter of  the  title  with  which  they  were  dealing  and  which 
charges  them  not  only  with  the  l.-iowledge  and  the  informa- 
tion which  they  had,  but  with  that  which  they  might  have 
acquii-ed  by  the  exercise  of  reasonable  prudence  and  care, 
that  we  must  conclude  from  the  entire  case  as  we  have 
stated  it,  the  equity  of  the  securities  company  is  neither 
prior  in  time  nor  prior  in  right  to  that  which  is  asserted  and 
well  established  by  DeLong  and  Brower. 

The  Stetvart  case  is  broad  authority  to  the  proposition 
that  DeLong  and  Brower  having  such  equities  and  rights 
may  maintain  a  bill  and  compel  the  holder's  of  the  legal  title 
to  convey  to  them  as  the  holders  of  the  prior  and  superior 
equities.  The  judgment  of  the  court  below  was  right,  and 
to  that  extent  will  be  affirmed.  It  must  of  necessity  be 
modified,  although  on  a  different  ground  than  the  one  sug- 
gested in  the  argument.  The  bill  as  filed  recited  the  fact 
that  Barth  had  paid  81,292.80,  as  the  last  payment  due  the 
state  under  the  certificate  of  purchase  and  in  order  to  ac- 
quire legal  title,  and  the  plaintiff  therefore  tendered  to  Mr. 
Barth  -151,500,  being  the  amount  of  that  sum  and  interest 
which  they  offered  to  bring  into  court  and  to  pay  to  his  suc- 
cessors, the  securities  company,  on  the  execution  of  the  deed, 
if  the  decree  should  so  order.  In  the  argument  it  was  dis- 
cussed as  a  tender,  and  it  was  urged  that  in  any  event  the 
plaintiff  in  error  was  entitled  to  a  judgment  for  that  sum. 
We  do  not  put  our  decision  on  the  basis  of  a  tender,  but  on 
the  very  broad  basis  that  when  the  plaintiff  filed  the  bdl 
against  the  defendants  to  compel  the  conveyance  of  the  legal 
title,  they  could  manifestly  only  be  entitled  to  such  a  decree 
on  the  payment  of  whatever  sum  the  defendants  or  any  of 
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them  might  have  paid  to  the  state  in  order  to  acquire  the 
legal  title  which  the  plaintiffs  sought  to  acquire.  It  seems 
to  be  conceded  by  both  bill  and  answer  that  this  amount  was 
the  sum  which  Mr.  Barth  paid  to  the  state  in  order  to  get 
the  patent,  and  since  DeLong  and  Brower  are  seeking  to 
compel  a  conveyance  of  that  legal  title,  it  is  manifestly  only 
right  that  they  should  be  compelled  to  reimburse  the  holders 
of  the  patent  for  the  sum  which  they  were  compelled  to  pay 
to  procure  it.  Tliis  is  regardless  of  all  equities  as  between 
the  parties,  and  we  can  discover  nothing  in  the  circumstances 
which  would  relieve  those  defendants  in  error  from  that  ob- 
ligation. We  shall  therefore  affirm  the  decree  with  a  modi- 
fication that  the  defendants  pay  the  sum  which  Mr.  Barth 
paid  to  the  state  with  interest  to  date  unless  it  shall  transpire 
that  a  tender  has  been  made  and  kept  good,  which  may  pos- 
sibly relieve  them  of  the  liability  to  pay  part  of  the  interest 
suggested, — if  this  be  true  an  application  to  modify  will  be 
entertained. 

Except  as  modified  the  decree  of  the  court  below  is  right, 
and  it  will  accordingly  be  affirmed. 

Modified  and  affirmed. 

Wilson,  J.,  not  sitting. 


[No.  1330.] 
Rarick  et  al.  v.  Vandevier. 

1.  Resulting  Trust. 

VVliere  one  furnishes  another  money  to  buy  land  under  an  agreement 
that  the  purchaser  shall  take  title  and  hold  it  for  the  benefit  of  the 
person  furnishing  the  money  and  the  land  is  purchased,  a  resulting 
trust  arises  in  favor  of  the  party  furnishing  the  money,  whether  or 
not  the  identical  money  furnished  be  used  to  make  the  purchase, 
and  notwithstanding  the  purchaser  may  have  used  the  money  fur- 
nished him  for  his  own  use  and  supplied  its  place  with  money  of  liis 
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2.  GuA.Rr»iAx  AD  Litem — Stipui-ation — Evidence. 

A  ^lardian  nd  litem  lias  authority  to  stipulate  as  to  the  condition  of  a 
bank  account  to  obviate  the  necessity  of  introducing  in  evidence  the 
bank  books.  Such  stipulation  cannot  be  taken  as  prejudicial  to  the 
minor's  interest. 

3.  Appellate  Practice — Nonprejudicial  Error. 

The  rejection  of  evidence  that  only  bears  remotely  on  the  question  at 
issue  which  is  established  by  direct  proof,  if  an  error,  is  one  which 
could  not  affect  the  result  and  is  not  prejudicial. 

Error  to  the  District  Court  of  Arapahoe  County. 

Mr.  W.  C.  KiNGSLEY  and  Mr.  G.  N.  Allen,  for  plaintiffs 
in  error. 

Mr.  W.  J.  Miles,  guardian  ad  litem. 

Mr.  C.  D.  May  and  Messrs.  McIntyre  &  Bray,  for  de- 
fendant in  error. 

BisSELL,  J.,  delivered  the  opinion  of  the  court. 

This  somewhat  ancient  suit  was  begun  by  Vandevier,  the 
defendant  in  error,  against  the  heir  at  law  to  establish  his 
title  to  a  piece  of  property  which  stood  in  the  name  of  Harvey 
Rarick  when  he  died  intestate.  The  other  plaintiff  in  error, 
Mrs.  Fetta,  was  a  judgment  creditor  of  Rarick,  and  ultimately 
came  into  the  suit  to  assert  a  title  by  virtue  of  her  judgment 
against  both  parties.  When  the  case  was  originally  tried 
Vandevier  was  put  on  the  stand,  and  over  the  objection  of 
the  intervenor  gave  testimony  about  the  origin  of  his  title. 
An  appeal  was  taken  to  this  court  and  the  judgment  was  re- 
versed as  will  be  seen  by  the  opinion  in  Fetta  v.  Vandevier.,  3 
Colo.  Ct.  of  App.  419.  This  was  aflfirmed  by  the  supreme 
court  and  the  case  is  reported  in  the  20th  Colorado,  368. 
Both  courts  reached  the  same  conclusion,  and  so  far  as  can 
be  seen,  the  opinion  of  this  court  was  approved  by  that  tri- 
bunal. The  principal  ground  on  which  the  case  was  reversed 
was  the  admission  of  Vandevier's  testimony.     I  wrote  the 
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opinion  in  that  case  and  did  not  approve  the  transaction,  nor 
deem  the  testimony  by  which  Vandevier's  title  was  established 
sufficient  to  warrant  the  judgment.  I  commented  on  it  at 
some  length,  and  expressed  then  the  opinion  that  it  was  in- 
adequate to  establish  a  resulting  trust  in  Vandevier's  favor. 
The  case  comes  here  again  on  very  similar  testimony,  though 
one  side  insists  it  has  greatly  strengthened  its  case  and  the 
other,  that  it  is  weakened  because  of  the  absence  of  Vande- 
vier's testimony.  We  do  not  intend  in  this  opinion  to  ex- 
press our  views  about  it,  to  comment  on  the  testimony  at 
any  length,  or  to  restate  tlie  case,  wliich  will  be  found  fully 
reported  in  the  3d  Colorado  Appeals.  It  is  undoubtedly  true, 
that  if  it  has  been  satisfactorily  established  that  Vandevier 
gave  Rarick  -11,200  of  the  consideration  money  for  the  pur- 
pose of  buying  the  property,  and  that  by  the  terms  of  the 
agreement  Rarick  was  to  put  up  the  other  $400  of  the  pur- 
chase price  and  hold  the  title  when  it  should  be  conveyed  to 
him  for  the  benefit  of  the  one  who  advanced  part  of  the  pur- 
chase money,  a  resulting  trust  would  arise  in  favor  of  him 
who  put  up  the  price.  There  is  no  doubt  about  that  law, 
nor  is  there  any  doubt  that  the  trust  would  arise  if  Vande- 
vier had  given  Rarick  money  and  Rarick  had  bought  the 
place,  even  though  the  particular  bills  which  Vandevier  fur- 
nislied  had  not  made  a  part  of  the  payment,  but  Rarick  apply- 
ing the  particular  money  to  his  own  use,  had  supplied  its 
[)lace  with  money  of  his  own.  I  am  still  quite  of  the  opinion 
that  there  is  very  grave  doubt  respecting  the  sufficiency  of  the 
proof,  but  we  do  not  feel  at  liberty  to  put  our  judgment  or 
our  conclusion  against  the  judgment  of  the  trial  court.  The 
case  was  first  tried  before  a  judge  of  the  district  court,  who 
entered  judgment  on  the  proofs.  On  reversal,  it  was  tried 
again  before  one  of  the  learned  district  judges  of  this  county, 
who  probably  in  view  of  the  antecedent  opinion  of  this  court, 
deemed  it  wise  to  call  a  jury  to  answer  certain  specific  ques- 
tions. The  evidence  was  submitted  to  the  jurors,  who  an- 
swered all  the  questions  which  were  requisite  to  Vandevier's 
recovery  in  the  affirmative,  found  that  the  facts  were  with 
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him,  and  this  finding  met  the  approval  of  tlie  judge  wlio  there- 
upon entered  a  decree  in  Vandevier's  favor.  As  it  seems  to 
us  it  is  too  nmch  to  ask  of  this  (;ourt,  to  either  have  or  ex- 
press a  pronounced  opinion  against  a  recovery  thus  trebly- 
sustained  by  two  judges  and  the  verdict  of  a  jury.  We  shall 
therefore  accept  the  findings  as  conclusive  and  the  facts  l)eing 
found,  the  judgment  is  entirely  legitimate.  Whether  on  ap- 
peal the  supreme  court  will  agree  with  this  disposition  of  the 
cause,  we  of  course  cannot  anticipate,  but  the  genp-al  respect 
which  appellate  courts  pay  to  conclusions  of  fact  as  expressed 
in  repeated  judgments  and  in  the  verdict  of  a  jury  is  too  well 
recognized  to  permit  us  to  pursue  any  other  course.  This 
very  meager  statement  of  our  conclusion  respecting  the  case 
is  enough,  viewed  in  the  light  of  the  antecedent  decision,  and 
we  shall  not  again  refer  to  it. 

There  are  two  or  three  minor  errors  which  are  too  insig- 
nificant to  affect  the  judgment,  but  they  will  be  noticed  in 
deference  to  the  arguments  which  counsel  have  made  on  the 
[)ropositions.  During  the  progress  of  the  trial  a  stipulation 
was  offered,  signed  by  counsel  for  the  intervenor,  the  guar- 
dian lid  litem,  and  the  plaintiff's  attorney,  which  simply  cov- 
ered what  was  before  shown  by  direct  proof  of  the  bank's 
books  which  exhibited  the  state  of  Rarick's  account  at  the 
time  lie  gave  the  check  in  payment  for  the  property.  It  is 
insisted  that  the  guardian  '/'/  litem  did  not  have  the  power  to 
'.lake  the  stipulation,  and  that  it  is  available  to  reverse  the 
cMse.  and  should  in  no  event  have  been  admitted.  We  are 
unal)le  to  see  the  force  of  this  objection  because  the  matter 
had  once  been  established  in  the  regular  method,  and  the  in- 
troduction of  the  stipulation  simpl}-  oT)viated  the  production 
of  the  bank's  books.  The  power  to  make  this  kind  of  a  stip- 
ulation is  quite  within  the  authority  of  a  guardian  ad  litem, 
and  cannot  be  taken  as  prejudicial  to  the  minor's  interests. 

Rarick's  declarations  before  his  death  were  clearly  inad- 
missible for  they  were  not  made  in  Vandevier's  presence,  and 
might  or  might  not  have  been  self-serving. 

Error  is  also  laid  on  the  rejection  of  Tzberg's  evidence  of 
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Vandevier's  declarations  as  to  his  financial  condition.  As 
we  read  the  record  these  declarations  were  made  after  Ra- 
rick's  death,  and  after  Vandevier's  money  as  found  by  the 
verdict  had  gone  into  the  purchase  of  the  lot,  and  were  not 
totally  and  wholly  irreconcilable  with  his  contention  that  the 
purchase  was  made  with  his  money.  In  any  event,  they  only 
bear  remotely  on  the  question  at  issue,  and  since  this  was  es- 
tablished by  direct  proof,  if  its  rejection  was  error,  it  was 
error  which  could  not  have  affected  the  result. 

This  disposes  of  the  principal  errors  insisted  on,  and  to 
our  minds  is  the  necessary  disposition  of  the  appeal. 

Discovering  no  errors  in  the  record,  the  judgment  will  be 
affirmed. 

Affirmed. 


[No.  1S62.] 
Wason  v.  Bigelow,  County  Treasurer. 

1.  Venue — Action  to  Recover  Taxes — Place  of  Tbial. 

An  action  for  the  recovery  of  taxes  is  not  an  action  upon  a  contract,  and 
therefore  does  not  come  within  the  exception  to  chapter  2  of  the 
code  which  authorizes  the  bringing  of  an  action  ou  a  contract  in  the 
county  where  the  contract  was  to  be  performed. 

2.  Same. 

The  ti-easurer  of  H.  county  brought  suit  in  the  county  court  of  H.  county 
against  a  resident  of  M.  county  for  taxes  assessed  against  him  on 
personal  property  found  in  H.  county.  Service  was  made  on  the  de- 
fendant in  M.  county.  Held  that  it  was  the  duty  of  the  court  on 
application  of  defendant  to  transfer  the  cause  to  the  county  court 
of  M.  county. 

3.  Same — Statutory  Provisions. 

Although  sec.  2819,  Gten.  Stats.  (Mills'  Ann.  Stats,  sec.  2771),  provides  that 
the  county  treasurer  shall  institute  suit  in  his  county  in  an  action  of 
debt  for  the  recovery  of  taxes  where  he  is  unable  to  collect  the  same 
by  distress  and  sale,  since  the  adoption  of  the  code  all  common-law 
forms  of  action  were  abolished,  and  the  institution  and  conduct  of  all 
suits  are  governed  by  the  code,  so  that  an  action  for  the  recovery  of 
taxes  the  form  of  which  would  formerly  have  been  debt,  is  now  reg- 
ulated and  controlled  by  the  code,  and  the  provisions  of  the  code 
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designating  the  proper  county  for  trial  of  causes,  and  providing  for 
change  of  the  place  when  suit  is  not  comnieDced  in  thye  proper 
county  apply  to  a  suit  for  taxes. 

4.  Same. 

The  fact  that  the  statute  makes  it  the  duty  of  the  county  treasurer  to 
institute  suit  for  taxes  in  his  own  county,  does  not  affect  the  ques- 
tion of  where  it  may  properly  be  tried.  Any  county  is  the  proper 
county  for  the  commencement  of  actions  but  it  may  or  may  not  be 
the  proper  county  for  their  trial.  While  the  statute  may  control  as 
to  the  place  of  instituting  a  suit  for  taxes,  its  place  of  trial  is  reg- 
ulated by  the  code. 

Appeal  from  the  County  Court  of  Hinsdale  County. 

Mr.  Iba  J.  Bloomfield,  for  appellant. 

Mr.  G.  D.  Babdwell,  for  appellee. 

Thomson,  P.  J.,  delivered  the  opinion  of  the  court. 

The  appellee,  as  treasurer  of  Hinsdale  county,  brought  suit 
in  the  county  court  of  that  county  against  the  appellant,  a 
resident  of  Mineral  county,  to  recover  taxes  assessed  against 
personal  property  of  the  latter,  found  in  Hinsdale  county. 
The  defendant  appeared,  and  moved  to  change  the  place  of 
trial  from  Hinsdale  county,  to  Mineral  county,  alleging  in  his 
application  that  he  was,  when  the  suit  was  commenced,  and 
had  for  a  long  time  previously  been,  a  resident  of  Mineral 
county,  and  never  had  been  a  resident  of  Hinsdale  county ; 
that  he  was  served  with  process  in  Mineral  county ;  and  that 
the  action  was  not  brought  on  a  book  account,  or  for  goods 
sold  and  delivered,  or  upon  any  contract  that  was  to  be  per- 
formed in  Hinsdale  county,  or  upon  any  bill  of  exchange  or 
note  payable  in  Hinsdale  county.  His  application  also  set 
forth  the  defense  which  he  proposed  to  make  to  the  action, 
but  with  that  we  are  not  at  present  concerned. 

Chapter  2  of  the  code  provides  for  the  place  of  trial  of  civil 
acticMis.  Actions  for  the  recovery  of  real  property,  or  for  in- 
juries to  real  property,  or  for  the  foreclosure  of  mortgagee  on 
real  property,  are  triable  in  the  county  where  the  property. 
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or  some  part  of  it,  is  situated.  Certain  other  actions,  of  whicjh 
this  is  not  one,  are  triable  in  the  county  in  which  the  cause  of 
action,  or  some  part  of  it,  arose.  In  all  other  cases,  actions 
shall  be  tried  in  the  county  in  which  the  defendants,  or  any 
of  them,  may  reside  at  the  commencement  of  the  action,  or  in 
the  county  where  the  plaintiff  resides,  when  service  is  made 
on  the  defendant  in  such  county,  except  that  actions  on  book 
accounts,  or  for  goods  sold  and  delivered,  may  be  tried  in  the 
county  where  the  plaintiff  resides,  or  in  the  county  where  the 
goods  were  sold ;  and  except  that  actions  on  contracts  may 
be  tried  in  the  county  in  which  the  contract  was  to  be  per- 
formed, and  upon  notes  and  bills  of  exchange  in  the  county 
where  they  were  made  payable;  and  also  except  that  actions 
for  torts  may  be  tried  in  the  county  where  the  tort  was  com- 
mitted. This  action  does  not  fall  within  any  of  the  classes 
of  cases  which  are  triable  elsewhere  than  in  the  county  where 
the  defendant  resides  when  the  suit  is  commenced,  or  in  the 
county  where  the  plaintiff  resides,  if  service  is  had  on  the 
defendant  in  that  county,  unless  the  duty  to  pay  taxes  arises 
out  of  contract,  in  which  case  a  suit  for  their  recovery  may 
be  tried  in  the  county  where  the  contract  was  to  be  performed. 
But  a  tax  is  not  founded  on  contract,  either  express  or  im- 
plied, and  no  relation  of  debtor  and  creditor  results  from  it. 
Perry  v.  Washburn,  20  Cal.  318  ;  Fierce  v.  Boston,  3  Met.  520  ; 
Johnson  v.  Howard,  41  Vt.  122. 

It  is  further  provided  in  the  same  chapter  that  the  court 
may,  on  good  cause  shown,  change  the  place  of  trial  when 
the  county  designated  in  the  complaint  is  not  the  proper 
county.  If  the  practice  prescribed  by  the  code  of  civil  pro- 
cedure is  applicable  to  this  action,  as  the  action  is  not  one  for 
the  trial  of  which  in  some  county  other  than  the  defendant's, 
or  the  plaintiff's,  if  service  is  made  there,  provision  is  made 
by  the  code,  when  a  change  of  the  place  of  trial  was  applied 
for,  the  application  being  sufficient  in  form  and  uncontra- 
dicted, it  became  the  duty  of  the  court  to  order  the  removal 
of  the  cause  to  the  county  court  of  Mineral  county.  Pearse 
V.  Bordeleau,  3  Colo.  App.  351. 
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But  it  is  contended  that  this  is  a  special  action,  the  right 
to  institute  which  does  not  exist  outside  of  the  statute,  and 
that  to  determine  the  mode  of  procedure  applicable  to  it,  we 
must  look  to  the  statute  authorizing  it,  and  not  to  the  provi- 
sions of  the  code.  We  shall  briefly  examine  this  position. 
Section  2819  of  the  general  statutes  provides  that  if  personal 
property  which  has  been  taxed,  or  any  part  of  it,  has  been  re- 
moved from  the  county  in  which  it  was  taxed,  or  is  so  con- 
ditioned that  the  treasurer  cannot  find  or  obtain  it  for  the 
purposes  of  distress  and  sale,  then  he  shall  sue  the  person 
taxed  in  an  action  of  debt  before  any  court  of  his  county  hav- 
ing jurisdiction,  and  may  obtain  judgment  for  the  amount  of 
the  taxes,  together  with  costs,  interest  and  charges,  and 
have  execution  against  any  of  the  property,  real  or  personal, 
of  the  defendant.  The  foregoing  is  the  only  authority  for 
the  action.  It  empowers  the  treasurer  to  bring  the  suit,  and 
provides  that  the  action  shall  be  brought  before  any  court  of 
his  county  having  jurisdiction ;  but  the  form  of  action  pre- 
scribed is  debt.  Debt  is  one  of  the  common-law  forms  of 
action.  It  lies  to  recover  a  sum  certain,  without  regard  to 
the  manner  in  which  the  obligation  arose,  or  is  evidenced. 
The  statute  was  enacted  before  the  first  code  of  civil  proced- 
ure went  into  effect,  and  while  the  practice  in  civil  cases  in 
this  state  was  as  at  common  law.  The  action  was  therefore 
to  be  instituted  and  prosecuted  in  accordance  with  the  rules 
of  practice  in  force  at  the  time,  and  not  according  to  any  spe- 
cially provided  method  of  procedure.  Afterwards,  by  the 
code,  the  common-law  forms  of  action  were  abolished,  and  one 
form  of  action,  denominated  a  civil  action,  substituted.  The 
code  supplanted  the  common-law  modes  of  procedure,  and 
thenceforth  the  institution  and  conduct  of  all  suits  were  gov- 
erned by  its  provisions,  so  that  an  action  for  the  recovery  of 
taxes,  the  form  of  which  originally  would  have  been  debt,  is 
now  regulated  and  controlled  by  the  code.  The  code  provi- 
sions designating  the  proper  county  for  the  trial  of  a  cause, 
and  providing  for  a  change  of  the  place  of  trial  where  the  suit 
is  not  commenced  in  that  county,  apply  to  all  actions  the  pro- 
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cedure  in  which  is  governed  by  tlie  code ;  and  as  the  suit  at 
bar  could  not  have  been  brought,  or  prosecuted,  except  iii 
conformity  with  the  practice  prescribed  by  the  code,  tliey 
apply  to  it.  That  the  treasurer  must  institute  the  suit  in  his 
own  county,  does  not  affect  the  question  where  it  may  prop- 
erly be  tried.  Since  the  code,  any  county  is  the  proper  county 
for  the  commencement  of  actions,  but  it  may  or  may  not  be 
the  proper  county  for  their  trial.  The  code  went  into  effect 
after  the  enactment  of  the  statute  ;  and  while  the  latter  may 
still  control  as  to  the  place  of  institution  of  the  suit,  its  place 
of  trial  is  regulated  by  the  code. 

The  judgment  will  be  reversed  with  instructions  to  the 
lower  court  to  enter  an  order  transferring  the  cause  to  the 
county  court  of  Mineral  county. 

Reversed. 


[No.  1346.1 

The  People  ex  rel.  Reynolds  v.  The  Board  of  County 

Commissioners  of  Rio  Grande  County. 

1.  County  Warrants — Assignment — Nonnegotiable. 

County  warrants  may  be  transferred  by  assignment  and  title  passes  to 
the  .assignee  but  they  possess  none  of  the  characteristics  of  negotia- 
ble commercial  paper.  The  liability  of  the  county  is  the  same 
whether  the  warrants  are  in  the  hands  of  an  assignee  or  the  orignal 
payee. 

2.  Judgment  Against  County — Payment — Void  County  Warrants 

— Mandamus  to  Levy  Tax. 
In  a  suit  against  a  county  it  was  agreed  between  the  plaintiff  and  the 
board  of  county  commissioners  that  i)laintiff  should  pay  the  costs 
of  the  suit  and  should  receive  in  satisfaction  of  his  judgment 
county  warrants  drawn  against  money  in  the  county  treasury  not 
otherwise  appropriated,  and  that  the  county  would  make  no  defense. 
Upon  rendition  of  judgment  and  the  presentation  to  the  board  of  a 
transcript  showing  satisfaction  the  board  delivered  to  the  plaintiff 
warrants  of  the  county  as  agreed,  which  he  received  and  accepted 
in  full  satisfaction  of  the  judgment,  and  instructed  the  clerk  to 
enter  satisfaction  on  the  judgment  docket,  which  the  clerk  failed 
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to  do.  The  warrants  thus  received  were  afterwards  presented  to 
the  treasurer  who  refused  ijayment  and  indorsed  on  tliem  "no 
funds."  The  statute  then  in  force  provided  that  a  judgment  against 
a  county  should  be  paid  by  tlie  levy  of  a  tax  for  that  purpose  with 
a  proviso  that  the  board,  instead  of  levying  the  tax,  might  pay  the 
judgment  by  a  warrant  upon  the  county  treasurer.  Held  that  the 
authority  to  issue  a  warrant  at  once  instead  of  levying  a  tax  con- 
templated the  presence  in  the  treasury  of  money  applicable  to  the 
payment  of  the  judgment,  and  unless  there  was  money  in  the  treas- 
ury to  meet  the  warrant  its  issuance  was  unauthorized  and  the 
board  had  no  alternative  except  to  levy  the  tax,  and  the  warrants 
thus  issued  and  received  by  plaintiff  constituted  no  payment  of  the 
judgment.  If  satisfaction  had  been  entered  on  the  record,  a  pro- 
ceeding to  cancel  would  be  sustained,  but  as  no  satisfaction  was 
entered  of  record  mandamus  to  compel  the  board  to  levy  the  tax 
should  be  sustained  upon  the  judgment. 

3.  Judgment  Against  County — Discbetion  of  Boabd— Statutory 

constbuction. 
Section  .527,  Gen.  Stats,  as  amended  Sess.  Laws,  1887,  page  240,  provides 
that  "when  a  judgment  sliall  be  given  and  rendered  against  a 
county  *  *  *  no  execution  sliall  issue  thereon  but  the  same  may  be 
paid  by  the  levy  of  a  tax,  but  nothing  contained  in  this  section  shall 
operate  to  prevent  the  county  commissioners  from  paying  all  or  any 
part  of  any  such  judgment  by  a  warrant  drawn  by  them  upon  the  ordi- 
nary county  fund  in  the  county  treasury  *  *  *  and  provided  further, 
that  the  powers  herein  given  to  the  board  of  county  commissioners 
shall  not  be  construed  as  requiring  said  board  to  levy  any  special 
tax  to  pay  any  judgment,  unless  in  its  discretion  the  said  board 
shall  determine."  Held  that  the  effect  of  the  last  proviso  was  not 
to  leave  it  discretionary  with  the  board  of  commissioners  to  say 
whether  or  not  a  judgment  against  a  county  should  ever  be  paid, 
but  should  be  construed  as  leaving  it  to  the  discretion  of  the  board 
to  pay  a  judgment  either  by  levying  the  tax  or  by  warrant  drawn 
on  the  ordinary  county  fund,  when  the  judgment  can  be  paid  by 
warrant,  but  if  it  cannot  be  paid  by  warrant  on  the  ordinary  fund 
the  special  tax  must  be  levied. 

4.  Judgments — Collateral  Attack. 

In  an  action  for  mandamus  to  compel  the  board  of  county  commission- 
ers to  levy  a  tax  to  pay  a  judgment  against  a  county  the  judgment 
is  conclusive  of  all  questions  which  were  or  might  have  been  liti- 
gated in  the  suit. 

Error  to  the  District  Court  of  Rio  Grrande  County. 

Messrs.  Patterson,  Richardson  &  Hawkins,  for  plain- 
tiff in  error. 
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Mr.  Ira  J.  Bloomfield,  Mr.  Jesse  Stephenson  and 
Mr.  C.  M.  CoRLETT,  for  defendants  in  error. 

Thomson,  P.  J.,  delivered  the  opinion  of  the  court. 

This  proceeding  in  mandamus  was  instituted  to  compel 
the  board  of  county  commissioners  of  Rio  Grande  county  to 
levy  a  tax  to  pay  a  judgment  theretofore  obtained  against 
that  county,  and  of  which  the  relator  had  become  the  owner. 
The  petition  averred  the  recovery  of  the  judgment  on  the 
10th  day  of  September,  1885,  by  Asa  F.  Middaugh ;  its  non- 
payment ;  a  demand  upon  the  board  by  the  relator,  after  he 
had  become  its  owner,  to  levy  a  tax  for  its  payment;  and  an 
order  of  the  board  refusing  and  rejecting  the  demand.  The 
respondents  made  return  in  the  nature  of  demurrer  to  the 
alternative  writ;  and  the  demurrer  being  sustained,  judgment 
was  entered  for  them.  From  that  judgment  the  relator  pros- 
ecuted error  to  this  court. 

Two  other  suits  had  been  brought  against  the  board,  on 
the  relation  of  Frank  W.  Rollins,  for  mandamus  to  compel  the 
levy  of  tax  to  pay  two  other  judgments  of  which  he  was 
the  owner.  The  petitions  in  his  cases  were  the  same  as  the 
one  in  this  case,  and  the  same  proceedings  were  had  in  tliem 
as  in  this,  and  at  the  same  time.  They  also  were  brought 
here  by  writ  of  error,  and  the  questions  involved  in  all,  were 
disposed  of  in  one  of  the  cases  in  which  Rollins  was  the 
relator.  In  an  opinion,  in  which  the  questions  arising  upon 
the  petition  were  exhaustively  discussed  by  Bissell,  J.,  tlie 
conclusion  was  reached  that  upon  the  averments  of  the  plead 
ing  the  relator  was  entitled  to  the  relief  which  he  souglit. 
People  ex  rel.  Rollins  v.  Rio  Grande  County.,  7  Colo.  App. 
229.  The  same  judgment  was  given  by  this  court  in  all  the 
cases.  This  cause,  with  the  others,  was  then  remitted  to  the 
district  court  of  Rio  Grande  county,  where  the  respondents 
answered  the  petition  and  writ,  alleging  that  prior  to  the 
commencement  of  the  suit  by  Middaugh  against  the  county, 
it  was  agreed  between  him  and  the  board  of  commissioners 
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that  the  latter  would  make  no  defense  to  the  suits  to  be  insti- 
tuted, and  that  he  would  pay  the  costs  of  the  suit,  and  accept 
county  warrants  to  be  drawn  on  any  moneys  in  the  treasury 
not  otherwise  appropriated,  in  full  and  complete  satisfaction 
of  his  judgment ;  that  he  accordingly  instituted  his  suit  and 
obtained  his  judgment ;  that  he  thereupon  received  from  the 
board  county  warrants,  drawn  upon  the  treasurer,  in  full  sat- 
isfaction of  his  judgment,  and  satisfied  the  judgment  of  rec- 
ord. The  replication  consisted  of  denials  of  some  of  the 
allegations  of  the  answer,  and  demurrers  to  others.  The 
relator  deposited  the  warrants  in  court  for  the  use  of  the  de- 
fendants. 

At  the  trial  it  was  stipulated  between  counsel  that  prior 
to  the  commencement  of  Middaugh's  suit  it  was  agreed  be- 
tween him  and  the  board  that  he  should  pay  the  costs  of  the 
suit,  and  receive,  in  satisfaction  of  his  judgment,  county 
warrants  drawn  against  money  in  the  county  treasury  not 
otherwise  appropriated ;  that  upon  the  rendition  of  the  judg- 
ment the  board  delivered  to  him  the  warrants  of  the  county, 
payable  out  of  money  in  the  treasury  not  otherwise  appro- 
priated, which  he  received  and  accepted  in  full  and  complete 
satisfaction  of  the  judgment;  that  these  warrants  were  after- 
wards presented  to  the  county  treasurer,  who  refused  pay- 
ment, and  indorsed  upon  them  "  no  funds ; "  that  the  war- 
rants and  all  Middaugh's  rights  under  the  judgment,  were; 
assigned  to  the  relator ;  and  that  no  part  of  the  warrants  has 
ever  been  paid.  The  respondents  introduced  in  evidence  a 
certified  transcript  of  the  judgment,  on  which  appeared  a  pur- 
ported satisfaction,  and  upon  the  production  of  which  to  the 
board  the  warrants  were  issued ;  but  no  satisfaction  appeared 
on  the  docket  of  the  clerk,  although  Middaugh,  before  re- 
ceiving the  warrants,  had  ordered  him  to  enter  satisfaction. 
It  was  also  admitted  that  the  board  had  unqualifiedly  refused 
to  order  the  levy  of  the  tax  to  pay  the  judgment. 

But  one  question  is  made  the  subject  of  argument,  and 
there  is  really  no  other  in  the  record ;  and  that  is,  "  Do  the 
facts  proven  and  admitted  show  a  satisfaction  of  the  judg- 
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ment?"  If  the  judgment  has  been  satisfied,  it  is  manifest 
that  this  action  will  not  lie.  It  is  therefore  to  be  ascertained 
whether  the  acceptance  by  Middaiigh  of  the  warrants  pursu 
ant  to  the  agreement  between  him  and  the  board,  together 
with  the  order  given  by  him  to  the  clerk,  under  the  circum- 
stances surrounding  the  transaction,  and  in  view  of  subse- 
(juent  developments,  amounted  to  satisfaction.  Section  527 
of  the  general  statutes,  which  was  the  law  in  force  when  this 
judgment  was  rendered,  provided  that  a  judgment  against  a 
county  should  be  paid  by  a  tax  to  be  levied  for  the  purpose, 
with  a  proviso  that  the  board,  instead  of  levying  the  tax, 
might  pay  the  judgment  by  a  warrant  upon  the  county  treas- 
ury. Those  were  the  only  methods  by  which  a  judgment 
against  a  county  could  be  paid.  The  language  of  the  statute 
would  perhaps  authorize  the  levy  of  the  tax  regardless  of 
the  condition  of  the  treasuiy ;  but  the  authority  to  issue  a 
warmnt  at  once,  instead  of  levying  a  tax,  contemplated  the 
presence  in  the  t^eas^lly  of  money  applicable  to  the  payment 
of  the  judgment,  and  which  on  presentation  of  the  warrant 
would  be  paid  to  the  liolder.  By  the  terms  of  the  agreement 
this  judgment  was  to  be  paid  by  the  issue  of  a  warrant,  and 
not  by  the  levy  of  a  tax ;  but  unless  there  was  money  in  the 
treasury  to  meet  the  warrant,  its  issuance  was  unauthorized, 
and  the  board  had  no  alternative  except  to  levy  a  tax. 

A  county  warrant  is  the  means  by  which  funds  for  the 
payment  of  claims  can  be  reached  in  the  county  treasury.  It 
is  the  mode  whereby  money  is  transferred  from  the  treasurer 
of  the  county  to  its  creditors,  and  the  payment  of  its  debt  ef- 
fected ;  and  some  such  method  is  absolutely  necessary  to  the 
prefer  and  accurate  transaction  of  the  county's  business.  The 
waiTant  is  the  authority  of  the  treasurer  to  pay  out  the  money 
of  the  county  upon  the  debt,  but  its  mere  delivery  to  the  cred- 
itor does  not  constitute  payment.  Its  purpose  is  to  enable 
him  to  secure  the  money  to  be  applied  in  payment ;  and  if  the 
warrant  fails  of  that  purpose,  liis  claim  remains  unsatisfied. 
We  are  unable  to  find  that  the  question  of  the  effect  of  the 
issue  of  a  county  warrant  upon  the  claim  for  which  it  was 
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given,  has  ever  arisen  in  this  state,  but  it  has  been  directly 
passed  upon  in  other  jurisdictions ;  and,  so  far  as  our  re- 
searches have  extended,  it  is  the  unanimous  judicial  opinion 
that  the  mere  issue  and  delivery  of  a  warrant  of  that  kind, 
is  not  a  payment  of  the  debt,  but  that  the  debt  is  paid  only 
in  the  event  that  the  money  is  realized  on  the  warrant.  Pail- 
dock  V.  Symonds,  11  Barb.  117 ;  Bank  v.  Baber,  6  Lea,  273 ; 
Dyer  V.  Covington  Township,  19  Pa.  St.  200;  Allison  v.  Ju- 
niata Co.,  50  Pa.  St.  351 ;  Argenti  v.  San  Francisco,  16  Cal. 
256,  275. 

But  there  was  something  more  in  the  transaction  of  which 
these  warrants  were  the  outcome,  than  the  mere  recover}' 
of  a  judgment  and  its  attempted  payment  by  warrants  ;  and 
some  features  peculiar  to  itself  are  made  the  basis  of  an 
argument  by  counsel  which  seems  to  demand  examina- 
tion. First,  prior  to  the  commencement  of  Middaugh's 
suit,  it  was  agreed  between  him  and  the  board  of  commis- 
sioners that  if  the  board  would  make  no  defense  to  the  ac- 
tion, he  would  pay  the  costs  of  the  suit,  and  receive  county 
warrants,  drawn  on  moneys  in  the  county  treasury  not  other- 
wise appropriated,  in  full  satisfaction  and  payment  of  his 
judgment.  Second,  the  suit  was  instituted,  and  in  accord- 
ance with  the  agreement,  the  county  interposed  no  defense; 
judgment  was  given  for  the  amount  of  his  claim,  and  war- 
rants payable  out  of  moneys  in  the  treasury  not  otherwise 
appropriated,  issued  to  him,  which  he  received  in  full  and 
complete  satisfaction  of  his  judgment,  instructing  the  clerk 
of  the  court  to  enter  satisfaction  on  the  judgment  docket, 
which,  however,  the  clerk  failed  to  do.  Now  it  is  said  that 
by  virtue  of  the  agreement  in  pursuance  of  which  the  war- 
rants were  issued,  Middaugh  was  bound  to  accept  them  in 
satisfaction  of  his  judgment ;  and  that  his  acceptance  of  the 
warrants  as  payment,  and  his  instruction  to  the  clerk  to  en- 
ter satisfaction,  together  with  his  production  to  the  board  of 
a  transcript  which  showed  satisfaction,  is  conclusive  upon 
him  and  his  assignee  that  the  judgment  was  in  fact  satisfied. 
Of  course  if  Middaugh  cannot  deny  that  the  judgment  w» 
Vol.  XI— 9 
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satisfied,  neither  can  the  relator,  because,  except  that  the  title 
to  county  warrants  passes  by  assignment,  they  possess  none 
of  the  characteristics  of  negotiable  commercial  paper;  and 
whether  they  are  in  the  hands  of  an  assignee,  or  of  tlie  orig- 
inal payee,  the  liability  of  the  county  in  respect  to  them  is 
the  same.  People  v.  Hall,  8  Colo.  485.  Pursuing  the  argu- 
ment further,  counsel  undertake  the  deduction  of  an  infer- 
ence that  there  was  some  infirmity  in  Middaugh's  claim 
against  the  county,  which  made  him  desirous  that  it  should 
not  be  exposed  to  a  danger  of  a  defense ;  and  that,  therefore, 
in  consideration  that  no  defense  should  be  made,  he  agreed 
to  accept  the  warrants  themselves  as  an  absolute  discharge 
of  the  judgment.  In  searching  for  a  reason  for  the  agree- 
ment, it  is  not  necessary  to  resort  to  inferences,  especially 
inferences  unfavorable  to  the  motives  of  the  parties.  On  the 
face  of  the  transaction,  sufficient  and  entii'ely  legitimate  in- 
ducements to  the  agreement,  and  by  which  both  parties  may 
well  have  been  influenced,  are  apparent.  As  we  held  when 
the  case  was  here  before,  the  judgment  rendered  is  conclu- 
sive in  this  action  that  the  original  claim  was  a  valid  one. 
We  must  presume  that  if  a  defense  had  been  made,  the  re- 
sult would  have  been  the  same.  Now  what  were  the  consid- 
erations which  operated  on  the  minds  of  the  parties  to  bring 
about  the  agreement?  Undoubtedly  Middaugh  desired  to 
secure  the  money  due  him  as  soon  as  he  could.  The  board 
might,  by  interposing  some  kind  of  a  defense,  delay  the  ren- 
dition of  the  judgment.  They  might  then  insist  on  their  right 
to  pay  the  judgment  by  the  levy  of  a  tax,  and  this  would  in- 
volve further  delay,  for,  perhaps  a  long  period  of  time.  For 
the  sake  of  obtaining  his  money  speedily,  Middaugh  probably 
considered  that  he  could  well  afford  to  pay  the  costs  of  the 
proceeding.  On  the  other  hand  it  was  an  object  with  the 
board  to  effect  a  saving  of  expense  to  the  county.  Without 
the  agreement,  the  costs  would  have  followed  the  judgment, 
and  the  county  would  have  been  compelled  to  pay  them.  If 
the  money  was  on  hand  in  the  treasury  to  satisfy  the  judg- 
ment, the  board  would  be  subiected  to  no  inconvenience  by 
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drawing  orders  against  it  instead  of  levying  a  tax.  The  ad- 
vantage therefore  which  accrued  to  the  board  from  the  agree- 
ment, was  the  exemption  of  the  county  from  the  costs.  The 
promise  of  warrants  which  would  bring  his  money  immedi- 
ately, was  a  sufficient  consideration  to  Middaugh  for  his 
agreement  to  pay  the  costs,  and  his  agreement  to  pay  the 
costs  was  a  sufficient  consideration  for  the  agreement  of  the 
board  to  permit  judgment  to  go,  and  to  draw  its  orders  on 
funds  in  its  treasury. 

The  waiTants  which  Middaugh  agreed  to  accept  in  satis- 
faction of  his  judgment  were  orders  on  money  in  the  treasury. 
For  the  purpose  of  paying  judgments,  without  the  interven- 
tion of  a  levy,  the  statute  gave  the  board  no  authority  to  issue 
any  other  kind  of  warrants ;  but  the  agreement  itself  specif- 
ically, although  perhaps  unnecessarily,  provided  that  these 
warrants  should  be  drawn  against  money  on  hand.  Such 
warrants  would  be  equivalent  to  cash,  because  on  presenta- 
tion they  would  bring  the  cash.  When  Middaugh  ordered 
the  entry  of  satisfaction,  and  produced  the  transcript  shov- 
ing satisfaction,  he  did  so  in  obedience  to  a  requirement  of 
the  board,  as  a  condition  upon  which  the  warrants  should  be 
issued.  Afterwards  he  ascertained  that  there  were  no  funds 
in  the  treasury  available  for  the  payment  of  the  warrants. 
He  therefore  did  not  receive  the  warrants  he  contracted  for, 
or  such  warrants  as  might  lawfully  be  issued  for  the  payment 
of  the  judgment.  The  consideration  of  his  agreement  to  sat- 
isfy the  judgment  failed,  and  his  agreement  fell  to  the  ground 
with  it.  In  view  of  the  facts,  the  most  that  can  be  said  for 
the  warrants  is  that  they  stood  upon  the  same  footing  with 
any  other  county  warrants  ;  and  the  judgment  was  not  paid 
because  the  warrants  did  not  produce  the  money  to  pay  it. 
Upon  the  foregoing  facts,  if  entry  of  satisfaction  had  been 
made  upon  the  record,  a  proceeding  to  cancel  it  would  have 
been  first  in  order,  and  would  have  been  sustained ;  but  as 
such  entry  was  not  made,  no  preliminary  suit  was  necessary, 
and  there  was  nothing  in  the  way  of  the  institution  and  pros- 
ecution of  this  proceeding. 
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By  a  subsequent  act  of  the  legislature,  "approved  April  28, 
1887,  section  527  of  the  general  statutes,  to  which  we  have 
referred,  was  amended  so  as  to  read  as  follows : 

"  When  a  judgment  shall  be  given  and  rendered  against 
a  county  of  this  state  in  the  name  of  its  board  of  county  com- 
missioners, or  against  any  county  officer,  in  an  action  prose- 
cuted by  or  against  him  in  his  official  capacity,  or  name  of 
office,  when  the  judgment  is  for  money,  and  is  a  lawful  county 
charge,  no  execution  shall  issue  thereon,  but  the  same  may 
be  paid  by  the  levy  of  a  tax  upon  the  taxable  property  of 
said  county,  and  when  the  tax  shall  be  collected  by  the  county 
treasurer,  it  shall  be  paid  over,  as  fast  as  collected  by  him, 
to  the  judgment  creditor,  or  his  or  her  assigns,  upon  the  exe- 
cution and  delivery  of  proper  vouchers  therefor ;  but  nothing 
contained  in  this  section  shall  operate  to  prevent  the  county 
commissioners  from  paying  all  or  part  of  any  such  judgment 
by  a  warrant,  drawn  by  them  upon  the  ordinary  county  fund 
in  the  county  treasury :  Provided^  That  the  power  hereby 
conferred  to  pay  any  such  judgment  by  a  special  levy  of  such 
tax,  shall  be  held  to  be  in  addition  to  the  taxing  power  given 
and  granted  to  such  board,  to  levy  taxes  for  other  county 
purposes,  but  the  board  of  county  conunissionei-s  shall  levy 
under  this  law  only  such  taxes  as  they,  in  their  discretion, 
may  deem  expedient  or  necessary,  and  all  taxes  levied  by 
authority  of  this  act  shall  not  exceed  one  and  one-half  per 
centum  of  the  dollar  of  assessed  property  for  any  one  fiscal 
year ;  Aud^  provided^  further^  That  the  powers  herein  given 
to  the  board  of  county  commissioners  shall  not  be  construed 
as  requiring  said  board  to  levy  any  special  tax  to  pay  any 
judgment,  unless  in  its  discretion  the  said  board  shall  so  de- 
termine."    Session  Laws,  1887,  p.  240. 

While  in  our  opinion  the  foregoing  enactment  leaves  the 
prior  law  applicable  to  the  question  before  us  unchanged, 
}et,  for  reasons  which  wlQ  appear,  we  think  there  is  no  im- 
propriety in  subjecting  it  to  some  examination,  for  the  special 
purpose  of  ascertaining  what  was  intended  by  the  last  pro- 
viso.    When  we  passed  on  the  case  before,  we  held  that  the 
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effect  of  tliis  proviso  was  not  to  leave  it  discretionary  with 
the  board  of  commissioners  to  saj  whether  or  not  a  judgment 
against  a  county  should  ever  he  paid.  This  decision  was 
followed  with  reluctance  by  the  district  court,  the  judge  in- 
timating that  it  was  contrary'  to  the  evident  intention  of  the 
legislature.  While  the  disposition  of  the  question  in  Judge 
Bissell's  opinion,  is,  to  our  minds,  entirely  satisfactory,  and 
in  harmony  with  established  legal  principles,  it  may  not  be 
amiss  to  add  a  few  words  to  what  he  has  said.  We  think, 
when  we  apply  the  settled  rules  of  construction  to  the  stat- 
ute, that  it  will  \ye  found  that  our  decision  was  not  only  not 
contrary  to  the  intention  of  the  legislature,  but  that  a  pur- 
pose to  invest  the  board  of  commissioners  with  an  authority, 
under  any  circumstances,  to  repudiate  any  valid  obligation 
of  the  county,  never  entered  the  legislative  mind. 

If  the  last  proviso  were  a  detached  and  independent  enact- 
ment, making  it  discretionary  with  the  board  whether  it 
should  ever  levy  any  special  tax  to  pay  any  judgment,  the 
view  of  the  lower  court  as  to  the  legislative  intent  miglit  per- 
haps be  correct.  But  it  is  not  a  separate  enactment.  The 
portion  of  the  act  which  uicludes  it,  consists  of  but  one  sen- 
tence, the  several  parts  of  which  are  interdependent.  The 
proviso  is  so  connected  by  its  language  with  ^vhat  precedes 
it,  that  it  cannot  1)p  insolated  without  destruction  of  its  sense; 
and  in  the  position  which  it  occupies,  to  find  what  it  was  in- 
tended to  mean,  the  whole  must  be  read.  If  the  learned 
judge  has  correctly  conceived  its  meaning,  then  we  have  an 
•Miactment  which  makes  it  mandatory  upr)ii  tin-  commissioners, 
under  certain  circumstances,  to  levy  a  tax  to  j)ay  a  judgment 
;igainst  the  county,  and  yet  leaves  it  optional  with  them, 
without  regard  to  circumstances,  whether  they  shall  do  so  or 
not;  in  other  words,  which  provides  that  they  must,  but 
need  not,  levy  the  tax.  Such  a  rendering  of  its  language 
would  reduce  the  statute  to  an  absurdity.  Let  us  see  whether 
an  e.asy  and  natural  construction  of  the  act  cannot  \ye  found. 
It  first  prohibits  the  issue  of  an  execution  on  the  judgment, 
and  requires  the  levy  of  a  tax  for  it^  payment,  but  provides 
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that  the  requirement  shall  not  prohibit  the  commissioners 
from  paying  part  or  all  of  the  judgment  by  a  warrant  drawn 
against  the  ordinary  county  fund  in  the  treasury.  The  judg- 
ment may  be  paid  wholly  by  tax,  or  wholly  by  warrant ;  or 
partly  by  tax  and  partly  by  warrant ;  but  by  tax  or  warrant, 
or  by  both  tax  and  warrant,  it  must  be  paid.  After  leaving 
the  amount  of  the  levy,  up  to  a  specified  limit,  for  any  one 
fiscal  year,  within  the  discretion  of  the  board  of  commission- 
ers, the  act  provides  that  the  powers  given  to  the  board  shall 
not  be  construed  as  requiring  them  to  levy  any  special  tax 
to  pay  any  judgment,  unless  in  their  discretion  they  shall  so  de- 
termine. This  proviso  must  be  considered  in  connection  with 
the  authority  conferred  on  the  board  to  pay  the  judgment  by 
a  warrant,  and  was  designed  to  emphasize  the  liberty  granted 
to  the  board  to  pay  the  judgment  by  warrant,  in  case  the 
condition  of  the  treasury  should  be  such  that  payment  could 
be  made  in  that  way.  Notwithstanding  there  may  be  suffi- 
cient money  in  the  treasury  for  the  purpose  of  payment,  the 
board  may  still  levy  the  tax ;  they  need  not  use  the  money 
on  hand ;  but  it  is  in  their  discretion  whether  they  shall  use 
the  money  or  levy  the  tax ;  and  it  is  when  there  is  sufficient 
money  in  the  treasury  to  pay  the  judgment,  and  which  can, 
legally,  be  so  applied,  that  the  provision  that  the  powers 
given  to  the  board  shall  not  be  construed  as  requiring  them 
to  levy  a  tax  to  pay  the  judgment,  becomes  applicable.  The 
discretion  with  which  this  proviso  invests  the  board,  is  and 
must  be  limited  and  controlled  by  the  language  preceding  it, 
and  of  which  it  is  a  continuation ;  and  as  the  enactment 
must  be  so  construed  that  its  several  parts  shall  be  consistent 
with  each  other,  the  proviso  amounts  to  simply  this  :  that  the 
levy  of  the  tax  shall  not  be  compulsory  on  the  board  when 
the  judgment  can  be  paid  by  warrant.  It  is  then  in  their 
discretion  to  determine  whether  it  shall  be  paid  by  the  levy 
of  a  special  tax  or  not.  This  construction  gives  effect  to, 
and  harmonizes,  every  portion  of  the  section  ;  while  the  other 
brings  its  parts  into  irreconcilable  conflict,  and  for  that  rea- 
son, if  for  no  other,  is  not  to  be  tolerated. 
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In  respect  to  the  legal  principles  applicable  to  cases  of 
this  kind,  we  have  nothing  to  add  to  the  former  opinion. 
In  that  opinion  Judge  Bissell  has  carefully  examined  every 
question  connected  with  the  right  of  the  owner  of  an  unpaid 
judgment  against  a  county,  to  a  writ  of  mandamus,  compel- 
ling the  proper  county  authorities  to  levy  a  tax  for  its  pay- 
ment ;  and  whatever  might  be  said  on  the  same  subject  now, 
would  be  mere  repetition.  The  judgment  is  reversed,  and 
the  district  court  instructed  to  ascertain  and  determine  what 
per  centum  of  the  dollar  of  the  assessed  property,  within  the 
limitation  prescribed  by  the  legislature,  for  any  one  fiscal 
year,  should  be  levied,  and  having  made  such  determina- 
tion, to  award  to  the  petitioner  a  peremptory  writ  of  manda- 
mus, commanding  the  board  of  commissioners  to  levy  such 
tax  for  each  fiscal  year  until  the  judgment  shall  be  paid. 

Reversed. 

Wilson,  J.,  not  sitting. 

on  motion  to  modify  judgment. 

Peb  Curiam.  The  defendant  in  error  has  submitted  a 
motion  to  modify  the  judgment  heretofore  entered,  in  such 
manner  that  it  shall  simply  reverse  the  judgment  of  the  dis- 
trict court,  and  remand  the  cause  to  that  court  for  a  new  trial. 
The  reasons  assigned  for  the  motion  are  that  the  answer  on 
which  the  case  went  to  trial,  and  which  was  prepared  by 
counsel  other  than  those  now  representing  the  county,  fails 
to  state  important  facts,  which,  if  stated,  would  be  a  com- 
plete defense  to  the  action,  and  which,  if  a  new  trial  were 
awarded,  could  be  introduced  into  the  answer  by  way  of 
amendment. 

We  are  aware  of  the  burden  of  debt  which  is  weighing 
upon  the  inhabitants  of  the  county  ;  and  if  the  facts  set 
forth  in  its  application,  and  which  it  desires  to  incorporate 
into  its  answer,  would  constitute  a  defense  to  the  action, 
we  should  cheerfully  comply  with  its  request. 

What  it  proposes  to  plead  and  prove,  may  be  summarized 
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as  follows  :  That  the  warrants  upon  which  the  judgment  was 
rendered,  were  void,  because  the  debt  which  they  represented 
was  contracted  in  violation  of  the  constitutional  provision  fix- 
ing the  limits  within  which  valid  indebtedness  may  be  con- 
tracted by  counties ;  that  prior  to  the  rendition  of  the 
judgment,  Middaiigh  agreed  with  the  then  commissioners 
that  if  they  would  make  no  defense  to  his  action,  he  would 
accept  in  satisfaction  of  his  judgment  illegal,  unconstitu- 
tional and  void  warrants, — warrants  which  he  knew  there 
was  no  money  in  the  treasury  to  pay,  and  which  he  knew 
would  never  be  paid ;  that  the  commissioners  in  reliance 
upon  this  agreement  suffered  judgment  to  go  without  de- 
fense ;  and  that  the  agreement  was  carried  out  by  the  issu- 
ance to,  and  acceptance  by,  Middaugh,  in  full  satisfaction 
of  his  judgment,  of  void  and  worthless  warrants,  on  account 
of  which  the  county  did  not,  and  could  not,  incur  any  lia- 
l)ility. 

Now,  we  do  not  undertake  to  say  that  upon  a  proper  case 
being  presented,  in  a  direct  proceeding  for  the  purpose,  a 
court  of  equity  would  not  go  behind  the  record  and  relieve 
a  county  from  an  unconscionable  judgment ;  but  we  do  not 
see  how  the  matters  alleged,  if  pleaded  and  proved,  could 
possibly  be  of  any  avail  to  the  county  in  this  litigation. 
This  is  a  proceeding  at  law  to  compel  the  pajrment  of  the 
judgment.  For  the  purposes  of  the  action  we  must  start 
with  the  judgment  as  we  find  it  in  the  record.  We  cannot 
look  behind  it ;  and  evidence  of  the  nature  of  the  indebt- 
edness on  which  it  was  recovered  would  be  inadmissible. 
It  is  conclusive  of  all  questions  which  were,  or  might  have 
been,  litigated  in  the  suit.  In  this  action  we  are  bound  by 
an  ironclad  presumption  that  the  indebtedness  for  which  the 
judgment  was  recovered  was  not  contracted  in  violation  of 
the  constitution,  but  was  valid  and  unpaid,  and  entitled  Mid- 
daugh to  the  judgment  he  obtained.  Such  was  our  opinion 
when  the  case  was  here  before,  and  such  is  our  conviction 
still. 

We  begin  then  with  a  valid  judgment,  and  it  is  proposed 


1898.]         People  ex  rel.  v.  Rto  Grande  Co.  137 

to  plead  and  prove  that  an  agreement  was  entered  into  by 
which  that  judgment  was  to  be  satisfied  by  the  delivery  of 
illegal  and  utterly  void  county  warrants, — in  other  words,  an 
agreement  by  whicli  the  judgment  creditor  was  to  surrender 
a  valid  and  collectible  claim  against  the  county  for  nothing. 
Such  an  agreement, — supported  by  no  consideration, — could 
not  be  enforced.  It  could  not  be  the  subject  of  an  original 
action,  and  it  could  not  be  interposed  as  a  defense  to  this 
action.    For  the  foregoing  reasons  the  motion  must  be  denied. 


[No.  1347.] 

The  People  ex  rel.  Rollins  v.  The  Board  of  County 

Commissioners  op  Rio  Gbande  County. 

Opinion  Followed. 

This  case  is  reversed  on  the  same  grounds  as  stated  in  the  opinion  in  the 
case  of  The  People  ex  rel.  Reynolds  v.  The  Board  of  County  Commis- 
sioners of  Rio  Grande  County,  ante,  p.  124. 

Error  to  the  District  Court  of  Rio  Grande  County. 

Messrs.  Patterson,  Richardson  &  Hawkins,  for  plain- 
tiff in  error. 

Mr.  iRA  J.  Bloomfield,  Mr.  C.  M.  Corlett  and  Mr. 
Jesse  Stephenson,  for  defendants  in  error. 

Thomson,  P.  J.,  delivered  the  opinion  of  the  court. 

In  this  case  the  judgment  against  the  county  was  recovered 
by  Albert  W.  Burrows,  and  by  him  transferred  to  this  relator, 
Rollins.  Eight  of  the  warrants  issued  upon  the  judgment, 
amounting  to  $3,502.77,  were  paid.  Otherwise  the  case  is 
like  the  case  of  People  ex  rel.  Reynolds  against  Rio  Grande 
County,  ante^  p.  124,  and  requires  the  same  disposition.     The 
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judgment  should  be  credited  with  the  amount  paid,  and 
mandamus  issued  to  compel  the  payment  of  the  residue,  in 
accordance  with  instructions  contained  in  the  opinion  in  tlie 
Reynolds  case.  The  judgment  in  this  case  is  reversed  and 
remanded  for  further  proceedings  in  conformity  with  those 
insta-uctions. 

Reversed. 

Wilson,  J.,  not  sitting. 


[No.  1848.] 

The  People  ex  rel.  Rollins  v.  The  Board  op  County 

Commissioners  of  Rio  Grande  County. 

Opinion  Followed. 

This  case  is  reversed  on  the  same  grounds  as  stated  in  the  opinion  in  the 

case  of  The  People  ex  rel.  Reynolds  v.  The  Board  of  County  Commis- 

sionera  of  Bio  Orande  County,  ante,  p.  124. 

Error  to  the  District  Court  of  Rio  Grrande  County. 

Messrs.  Pattebson,  Richardson  &  Hawkins,  for  plain- 
tiff in  error. 

Mr.  Ira  J.  Bloompield,  Mr.  C.  M.  Corlett,  and  Mr. 
Jesse  Stephenson,  for  defendants  in  error. 

Thomson,  P.  J.,  delivered  the  opinion  of  the  court. 

The  facts  in  this  case  are  the  same  with  those  in  People  ex 
rel.  Reynolds  v.  Rio  Grrande  County,  ante.,  p.  124,  except  that 
the  judgment  against  the  county  was  recovered  by  Sam  M. 
Janney,  and  by  him  transferred  to  Rollins,  the  relator  here  ; 
and  except  that  one  of  the  warrants  issued  upon  the  judg- 
ment, amounting  to  $105.34,  was  paid.     In  all  other  respects 
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the  two  cases  are  alike.  The  amount  paid  should  be  credited 
on  the  judgment,  and  a  peremptory  mandamus  awarded  for 
the  levy  of  a  tax  to  pay  the  residue,  in  accordance  with  our 
instructions  to  the  district  court  in  the  opinion  delivered  in 
the  Reynolds  case ;  and  the  judgment  in  this  case  is  reversed 
and  remanded  for  further  proceedings  in  conformity  with  those 
instructions. 

Reversed, 

Wilson,  J.,  not  sitting. 


[No.  1355.] 
The  Deitver  &  Rio  Grande  Railroad  Co.  v.  Bedell. 

1.  Pbacticb — Juries — General  Vebdict — Special  Findinos. 

Sec.  199,  Civil  Code,  leaves  it  discretionary  with  a  jury  to  return  a 
general  or  special  verdict.  It  then  makes  it  their  duty  in  case  they 
return  a  general  verdict,  to  find  specially  upon  any  particular  ques- 
tions of  fact  which  may  be  submitted  to  them  by  the  court,  and 
provides  that  when  the  special  finding  shall  be  inconsistent  with  the 
general  verdict,  the  special  finding  shall  control,  and  judgment  be 
given  accordingly.  Under  this  section  a  special  finding  will  prevail 
against  the  general  verdict,  only  when  it  clearly  appears  from  the 
record  that  there  is  irreconcilable  antagonism  between  them;  and 
if  they  can  be  harmonized  upon  any  hypothesis,  the  judgment  will 
follow  the  general  verdict. 

2.  Negligence — Proximate  Cause. 

Plaintiff  was  a  passenger  on  defendant's  railroad.  Through  the  negli- 
gence of  defendant's  servants  the  car  doors  were  suffered  to  remain 
open,  so  that  the  car  was  filled  with  cold  air  and  became  uncomfort- 
able. The  plaintiff  to  remove  the  cause  of  the  discomfort  under- 
took to  close  the  doors,  and  as  he  was  in  the  act  of  closing  the  rear 
door  the  car,  going  around  an  abrupt  curve,  gave  a  sudden  and 
violent  lurch  which  threw  plaintiff  thiough  the  doorway  and  upon 
the  ground,  causing  the  injury  complained  of.  Held  that  plaintiff 
had  a  right  to  protect  himself  by  closing  the  doors  of  the  car,  and 
while  the  immediate  cause  of  the  injury  was  the  sudden  lurching 
of  the  car  the  plaintiff  would  not  have  been  exposed  to  the  danger 
but  for  the  negligence  in  leaving  open  the  car  doors,  and  that  the 
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injury  was  the  direct  and  logical  result  of  the  negligence,  which 
was  therefore  the  proximate  cause. 

3.  Same — Erkoneous  Instruction — Special  Finding. 

The  trial  court  at  defendant's  request  instructed  the  jury,  "  If  you  be- 
lieve from  the  evidence,  that  the  doors  of  the  car  in  which  plaintiff 
was  riding  were  left  open,  the  fact  is  not  to  be  considered  as  estab- 
lishing any  negligence  on  the  part  of  the  defendant  from  which  a 
cause  of  action  could  arise  to  plaintiff,  for  the  injury  which  happened 
to  him  cannot  be  considered  a  proximate  result  of  such  act."  The 
jury  returned  a  general  verdict  for  plaintiff  and  a  special  finding 
that  the  negligence  of  defendant  was  "leaving  the  car  door  open." 
Held  that  the  instruction  of  the  court  was  erroneous,  and  that  the 
special  finding  of  the  jury  was  consistent  with  the  general  verdict. 
The  fact  that  the  jury  disregarded  an  erroneous  instruction  of  the 
court  in  making  their  special  findings  did  not  create  such  inconsist- 
ency between  the  special  finding  and  general  verdict  as  would  en- 
title the  defendant  to  a  judgment. 

Appeal  from  the  District  Court  of  Arapahoe  County. 

Messrs.  Wolcott  &  Vaile  and  Mr.  Henry  F.  May,  for 

appellant. 

Mr.  John  Lu.  Taylor,  Mr.  A.  P.  Rittenhousb  and  Mr. 
Jos.  W.  Taylor,  for  appellee. 

Thomson,  P.  J.,  delivered  the  opinion  of  the  court 

The  appellee  brought  suit  against  the  appellant  for  injuries 
alleged  by  him  to  have  been  sustained  in  the  following  man- 
ner :  While  he  was  riding  in  one  of  the  defendant's  cars  as  a 
passenger,  in  the  vicinity  of  Gunnison  in  this  state,  in  a  cool 
season  of  the  year,  the  doore  of  the  car  were  left  open,  and 
suffered  to  remain  open  for  some  considerable  time,  thus 
causing  great  discomfort  to  the  plaintiff,  and  he  arose  and 
attempted  to  shut  them.  About  the  time  he  reached  the  rear 
door,  the  train,  wliich  was  moving  rapidly,  encountered  an 
abrupt  curve  in  the  track,  bringing  the  car  to  a  quick  stop, 
and  then,  as  he  was  reaching  out  to  shut  the  door,  causing  a 
sudden  start  forward,  which  threw  him  out  upon  the  platform, 
and  off  the  car  upon  the  ground. 
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The  court,  having  instructed  the  jury,  required  tliem  to 
find  specially  upon  particular  questions  of  fact  stated  in 
writing,  among  which  was  the  following :  "  If  you  find  the 
defendant  guilty  of  negligence,  state  what  the  negligence 
was."  The  jury  returned  a  general  verdict  for  the  plain- 
tiff, and  found  specially  upon  the  question  of  fact,  before 
stated,  as  follows:  "Leaving  the  car  door  open."  The  de- 
fendant then  moved  the  court  for  judgment  on  the  special 
finding,  notwithstanding  the  general  verdict.  The  motion 
was  denied,  and  judgment  entered  on  the  verdict.  The  de- 
fendant is  here  by  appeal.  The  denial  of  the  defendant's 
motion  for  judgment,  and  the  entry  of  judgment  on  the  gen- 
eral verdict,  are  assigned  for  error.  We  are  asked  to  reverse 
the  judgment  entered,  and  vntev  judgment  for  the  defend- 
ant here,  or  direct  the  court  below  to  enter  such  judgment. 

The  ground  upon  which  the  defendant  bases  its  claim  to 
judgment  is  that  the  special  finding  of  fact  is  inconsistent 
with  the  general  verdict.  Section  199  of  the  code  leaves  it 
discretionary  with  the  jury  to  i-eturn  a  general  or  special 
verdict.  It  then  makes  it  their  duty,  in  case  they  return  a 
general  verdict,  to  find  specially  upon  any  particular  ques- 
tions of  fact  which  may  be  submitted  to  them  by  the  court, 
and  provides  that  when  the  special  finding  shall  be  incon- 
sistent with  the  general  verdict,  the  special  finding  shall 
control,  and  judgment  shall  be  given  accordingly.  If,  there- 
fore, this  special  finding  is  inconsistent  with  the  general 
verdict,  and  if  the  special  finding  requires  the  entry  of  a 
judgment  different  from  the  one  which  was  entered,  the  posi- 
tion of  the  defendant  is  well  taken,  and  it  is  entitled  to  the 
disposition  of  the  case  which  it  asks.  Now,  placing  the  spe- 
cial finding  and  the  general  verdict  side  by  side,  no  incon- 
sistency whatever  between  them  is  perceivable.  On  theii- 
face  they  seem  to  be  harmonious.  But  counsel  make  use  of 
an  instruction,  given  at  their  request  by  the  court,  to  deduce 
an  inconsistency  between  them.  The  following  is  the  lan- 
guage of  that  instruction  : 

"  If  you  believe,  from  the  evidence,  that  the  doors  of  the 
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car  in  which  the  plaintiff  was  riding  were  left  open  after 
leaving  Gunnison,  the  fact  is  not  to  be  considered  as  estab- 
lishing any  negligence  on  the  part  of  the  defendant,  from 
which  a  cause  of  action  could  arise  to  the  plaintiff,  for  the 
injury  which  happened  to  him  cannot  be  considered  a  proxi- 
mate result  of  such  act." 

The  argument  is  that  under  that  instruction,  the  leaving 
of  the  doors  open,  was  not  such  negligence  as  would,  in  the 
absence  of  other  negligence  of  the  defendant,  authorize  a 
verdict  for  the  plaintiff ;  and  as  the  only  negligence  of  which 
the  jury,  by  their  answer  to  the  question  submitted  by  the 
court,  found  the  defendant  guilty,  was  the  leaving  of  the 
car  doors  open,  therefore  the  general  verdict  contradicts 
the  special  finding. 

A  special  finding  will  prevail  against  the  general  verdict 
only  when  it  clearly  appears  upon  the  face  of  the  record 
that  there  is  irreconcilable  antagonism  between  them ;  and 
if  they  can  be  harmonized  upon  any  hypothesis,  the  judg- 
ment will  follow  the  general  verdict.  Amidon  v.  Graff,  24 
Ind.  128. 

Whether  this  special  finding  is  sufficiently  well  defined  to 
exclude  all  inference  that  the  jury  in  rendering  their  general 
verdict  had  in  view  any  other  negligence  of  the  defendant 
contributing  to  the  injury,  we  do  not  think  it  necessary  now 
to  inquire.  If  it  is,  then  we  must  assume  that  the  jury  re- 
garded the  particular  negligence  found,  taken  in  connection 
with  other  conditions  leading  up  to  the  accident,  as  sufficient 
to  entitle  the  plaintiff  to  a  recovery,  notwitlistanding  the  in- 
struction. If  the  instruction  correctly  stated  the  law,  or  was 
a  correct  application  of  the  law  to  the  case,  then  upon  the  sup- 
position that  the  meaning  of  the  finding  is  that  the  defendant 
was  guilty  of  no  negligence  except  leaving  the  car  doors  open, 
the  general  verdict  was  against  the  law,  and  for  that  reason 
it  might  perhaps  be  said  that  it  was  inconsistent  with  the 
special  finding ;  and  if  the  special  finding  and  the  general 
verdict  could  not  stand  together,  the  motion  for  judgment 
on  the  special  finding  should  have  been  sustained.     But  if 
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the  instruction  was  erroneous,  if  the  accident  was  directly 
traceable  to  the  defendant's  negligence  in  leaving  the  car 
doors  open,  and  if,  as  a  matter  of  law,  the  plaintiff  had  a 
good  cause  of  action  on  account  of  that  negligence  not- 
withstanding the  intervention  of  other  conditions,  of  whicli 
the  accident  was  the  more  immediate  result,  and  for  which 
the  defendant  was  not  responsible,  then  there  was  not  such 
inconsistency,  within  the  meaning  of  the  code,  between  the 
special  finding  and  the  general  verdict,  as  would  authorize 
the  overriding  of  the  general  verdict.  We  do  not  think  that 
a  party  can  be  compelled  to  submit  to  a  summary  judgment 
against  him  on  the  ground  of  the  inconsistency  of  a  general 
verdict  in  his  favor  with  a  special  finding  in  the  cause,  where 
the  general  verdict  is  warranted  by  the  law  and  the  facts,  and 
the  sole  inconsistency  claimed  is  a  matter  of  deduction  through 
an  erroneous  instruction  procured  by  the  adverse  party. 

In  our  opmion  this  instruction  was  radically  wrong.  The 
plaintiff  was  a  passenger  on  the  defendant's  car.  Through 
the  negligence  of  the  defendant's  servants  the  car  doors  were 
suffered  to  remain  open,  so  that  the  car  was  filled  with  cold 
air,  and  became  uncomfortable.  The  plaintiff,  to  remove 
the  cause  of  the  discomfort  undertook  to  close  the  rear  door ; 
and  as  he  was  in  the  act  of  so  doing,  the  car  gave  a  sudden 
and  violent  lurch,  which  precipitated  him  through  the  door- 
way, and  threw  him  upon  the  ground,  thus  causing  the  in- 
jury complained  of.  The  plaintiff  was  not  bound  to  endure 
the  discomfort  of  the  car,  and  incur  the  risk  of  contracting 
some  malady.  As  the  railroad  company  failed  to  protect 
liim,  it  was  his  right  to  undertake  his  own  protection.  But 
the  instruction  said  that  the  leaving  of  the  car  doors  open 
could  not  be  considered  as  establishing  any  negUgence  on 
the  part  of  the  company  for  which  a  cause  of  action  could 
arise  to  the  plaintiff,  because  the  injury  was  not  the  proxi- 
mate result  of  the  condition.  This  presentation  of  the  case  ^ 
to  the  jury  was  erroneous.  While  the  lurching  of  the  car 
was  the  immediate  cause  of  the  injury,  the  plaintiff  would 
not  have  been  exposed  to  the  danger  of  injury,  except  for 
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the  negligent  leaving  open  of  the  car  doore.  The  accideui 
was  the  result  of  the  concurrence  of  the  defendant's  negli- 
gent failure  to  close  the  dooi-s,  and  the  lurching  of  the  car ; 
but  if  the  former  condition  had  not  existed,  the  plaintiff 
would  have  been  unharmed  by  the  latter.  A  party  through 
whose  neglect  another  is  exposed  to,  and  sustains  injury, 
without  any  fault  of  his  own,  from  some  concurrent  cause 
with  which  the  negligent  party  may  not  be  specially  charge- 
able, is  responsible  for  the  injury.  The  injury  is  the  direct 
and  logical  result  of  the  negligence.  Burrows  v.  G-as  ^  Coke 
Co.,  L.  R.  5  Exch.  67  ;  Titcomh  v.  Railroad  Co.,  94  Mass.  254 ; 
ffunt  V.  Fownal,  9  Vt.  411 ;  Winship  v.  Enfield,  42  N.  H. 
197 ;  Davis  v.  Grarrett,  6  Bing.  716 ;  Scott  v.  Shepard,  2  W. 
Bl.  892 ;  Denver  v.  Johnson,  8  Colo.  App.  384.  The  facts 
in  Burrows  v,  G-as  ^  Coke  Companif  were  that  the  defendants 
furnished  the  plaintiff  with  a  defective  gas  pipe,  through  a 
hole  in  which  gas  escaped.  A  gas  fitter  unconnected  with 
the  defendants,  was  at  work  on  the  internal  gas  fittings  of 
the  premises.  When  the  gas  was  turned  on,  it  began  to  es- 
cape in  the  plaintiff's  shop.  A  servant  of  the  gas  fitter, 
being  at  work  in  an  upper  room,  on  being  informed  that 
there  was  an  escape  of  giU"*  below,  went  down  with  a  hghted 
candle  in  his  hand  to  discover  where  the  fault  in  the  appa- 
ratus was  ;  and  immediately  on  his  entering  the  shop,  an  ex- 
plosion ensued,  causing  the  damage  for  which  the  action  was 
brought.  It  was  contended  that  the  bringing  of  the  lighted 
candle  in  contact  with  the  gas,  and  not  the  defect  in  the  gas 
pipe,  was  the  proximate  cause  of  the  accident,  and  that  the 
defendants'  conduct  was  too  remote  to  subject  them  to  lia- 
bility ;  but  the  court  held  the  plaintiff  entitled  to  recover, 
Pigott,  B.,  saying :  '"  Now  here  the  escape  of  the  gas  and  it« 
ignition  was  the  proximate  cause  of  the  injury,  but  the  de- 
fective condition  of  the  pipe  was  the  main  or  efficient  cause, 
and  for  that  defect  the  defendants  are  responsible,  unless  the 
plaintiff  himself  contributed  to  the  explosion."  In  Denver 
V.  Johnwn  the  appellant  negligently  left  open  and  unguarded, 
an  excavation  on  the  side  of  a  public  street.     The  appellee 
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was  driving  along  the  street,  and,  a  tramway  car  approaching 
from  behind,  he  undertook  to  escape  it  by  turning  his  team 
aside.  The  result  was  that  one  of  his  horses  went  into  the 
excavation,  and,  by  its  plunging,  occasioned  by  its  fright, 
placed  the  wagon  in  such  position  that  it  was  struck  by  the 
car,  and  the  appellee  thrown  out  and  injured.  The  argu- 
ment for  the  appellant  was  that  the  proximate  cause  of  the 
injury  was  the  collision  of  the  car  with  the  vehicle,  and  not 
the  open  excavation.  But  this  court  held  that  it  was  not 
necessary  that  the  negligent  act  to  which  the  injury  might 
be  charged,  should  be  the  last  cause ;  that  the  question  was 
whether  it  was  the  responsible  cause  ;  that  while  it  was  the 
collision  which  threw  the  appellee  out,  if  there  had  been  no 
excavation  there  would  have  been  no  collision;  and  that 
while  the  collision  was  the  more  immediate  cause  of  the  in- 
jury, the  principal,  and  therefore  the  responsible,  cause,  was 
the  excavation.  So  in  this  case  it  may  be  said  that  the  sud- 
den and  violent  motion  of  the  car  was  the  immediate  cause 
of  the  injury ;  but  the  main  and  responsible  cause,  and  with-  , 
out  which  the  other  would  have  been  harmless,  was  the  leav- 
ing open  of  the  doors.  The  special  finding  and  the  general 
verdict  are,  so  far  as  we  can  see,  entirely  consistent,  unless 
an  inconsistency  can  be  argued  into  them  through  the  in- 
strumentality of  the  erroneous  instruction ;  and  we  do  not 
think  an  inconsistency  of  that  kmd  available  to  the  defendant. 
But  it  is  asserted  that  the  question  whether  the  instruction 
was  a  correct  statement  of  the  law  is  not  open  to  this  court, 
because  it  was  not  objected  to  below,  and  because  no  cross- 
error  is  assigned  upon  it  here.  It  is  true  that  a  party  by 
failing  to  interpose  objections  at  the  proper  time,  may  be 
concluded  by  instructions  given  at  the  instance  of  the  ad- 
verse party.  If  in  this  case  the  verdict  had  been  for  the 
defendant,  and  the  plaintiff  were  here  seeking  a  reversal  on 
the  ground  of  error  in  the  instruction,  we  should  most  cer- 
tainly hold  that  his  objection  came  too  late.  Whether,  if 
the  defendant,  instead  of  moving  for  judgment  because  of 
the  alleged  inconsistency  between  the  special  and  the  general 
Vol.  XI— 10 
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finding,  had  moved  for  a  new  trial  on  the  ground  of  the  jury's 
disregard  of  the  instruction,  we  should  feel  ourselves  war- 
ranted in  reversing  the  judgment,  is  a  question  which  does 
not  now  require  discussion.  However,  it  has  been  held  that 
by  the  disregard  of  an  erroneous  instruction,  no  legal  wrong 
is  done  to  the  party  at  whose  request  it  was  given.  McNuUa 
V.  EnscK  134  111.  46. 

But  here  the  defendant  seeks  to  use  an  instruction,  pal- 
pably erroneous,  and  which  it  induced  the  court  to  give,  not 
for  the  purpose  of  opening  up  the  judgment  and  permitting 
a  retrial  of  the  facts,  but  for  the  purpose  of  foreclosing  foi- 
ever  the  plaintiff's  remedy  for  the  wrong  of  which  he  com- 
plains, and  converting  a  verdict  in  his  favor  into  a  judgment 
against  him  from  which  he  has  no  possibility  of  escape.  The 
code  provision  that,  when  the  special  finding  shall  be  incon- 
sistent with  the  general  verdict,  the  special  finding  shall 
control,  was  never  designed  to  enable  one  party  to  convert 
an  error,  committed  at  his  own  instigation,  into  a  weapon 
for  the  destruction  of  the  rights  of  the  other.  The  defend- 
ant is  not  relying  on  the  instruction  to  sustain  a  judgment 
in  its  favor,  nor  is  the  plaintiff  assailing  the  instruction  to 
secure  the  reversal  of  a  judgment  against  him.  It  is  there- 
fore wholly  immaterial  whether  the  plaintiff  objected  to  the 
instruction  or  not.  His  attitude  toward  the  instruction  is 
in  no  manner  involved  in  the  question  which  has  been  sub- 
mitted to  us  for  decision.  That  question  is,  whether,  upon 
its  face,  the  special  finding  is  so  inconsistent  with  the  gen- 
eral verdict,  as  to  necessitate  a  judgment  for  the  defendant, 
notwithstanding  the  general  verdict.  Such  inconsistency  is 
not  palpable,  and,  certainly,  it  is  not  allowable  to  deduce  it 
from  an  error  committed  in  behalf  of  the  party  asserting  it. 

The  motion  was  properly  denied,  and  the  judgment  is 
affirmed. 

Affirmed. 
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[No.  1349.] 
SiBVEBS   BT  AL.   V.   ThB   CoUNTY   CoUBT    OF    GaBFIELD 

County  et  al. 

1.  CoTJKTS — Jurisdiction — Condemnation  Proceedings. 

County  courts  are  courts  of  general  jurisdiction,  with  concurrent  au- 
thority with  the  district  courts  in  all  matters  within  the  limit  placed 
on  theii'  jurisdictional  authority.  Condemnation  proceedings  for 
the  enlargement  of  ditches,  where  the  amount  involved  does  not 
exceed  $2,000,  is  within  the  jurisdiction  of  the  county  court. 

2.  Practice — Cektiok abi — J  ukisdiction. 

On  a  petition  to  the  district  court  for  certiorari  to  restrain  the  county 
court  from  further  proceeding  with  a  condemnation  proceeding  on 
the  ground  that  the  county  court  is  without  jurisdiction,  the  peti- 
tion filed  in  the  county  court,  and  not  the  petition  for  certiorari, 
must  be  looked  to  to  determine  the  question  of  the  jurisdiction  of 
the  county  court. 

3.  Practice — Certiorari — Final  Judgment. 

An  application  to  the  district  court  for  certiorari  to  restrain  the  county 
court  from  proceeding  in  a  matter  before  that  court,  is  premature 
until  the  county  court  has  finally  adjudicated  the  matter. 

Appeal  from  the  District  Court  of  Garfield  County. 

Mr.  C.  W.  Dabbow  and  Mr.  John  T.  Shumate,  for  ap- 
pellants. 

Mr.  Edward  T,  Taylob,  for  appellees. 

BissELL,  J.,  delivered  the  opinion  of  the  court. 

In  December,  1895,  George  Teller  began  proceedings  in 
the  county  court  to  condemn  a  ditch  for  the  pui-pose  of  en- 
largement under  the  statute.  It  was  owned  as  to  some  part 
of  it  by  the  appellants,  Sievers,  and  as  to  other  parts  of  it  by 
other  ranchmen  who  lived  along  its  line  from  near  its  source 
in  Rock  Creek  to  the  point  where  it  entered  the  property  be- 
longing to  the  various  appellants.  A  statement  of  the  vari- 
ous properties  through  which  it  ran,  the  size  and  character 
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of  the  ditch,  the  claims  of  the  Sievers,  or  the  character  of 
the  right  asserted  by  Teller,  is  not  necessary  to  either  the 
determination  of  this  appeal  or  as  a  basis  for  our  conclu- 
sion. What  we  have  said  is  enough  to  indicate  Teller's 
claim,  and  that  on  which  his  proceeding  rested.  He  owned 
the  ranch  below  the  Sievers'  land  where  up  to  the  time  of  his 
proceedings  to  condemn  the  ditch  practically  ended.  He  was 
an  agricultural  claimant,  and  needed  the  water  to  irrigate  his 
land.  The  only  available  course  other  than  the  construction 
of  a  new  line  which  would  incumber  the  properties  over  which 
it  passed,  was  the  use  of  that  line  after  it  was  enlarged.  In 
his  petition  Teller  stated  that  the  amount  involved  was  less 
than  $2,000,  which,  the  petition  being  otherwise  sufficient, 
would  bring  the  cause  within  the  jurisdiction  of  the  county 
court.  After  the  proceedings  were  begun  and  the  defendants 
had  been  brought  in  and  sundry  steps  taken  in  the  litigation, 
the  appellants  filed  a  petition  for  certiorari  in  the  district  court 
to  restrain  the  county  court  from  further  proceeding  with  the 
matter,  averring  that  the  county  court  was  without  jurisdic- 
tion, and  contending  that  this  was  a  proper  method  to  restrain 
that  court  from  hearing  or  determining  the  rights  of  the  par- 
ties. After  the  writ  of  certiorari  was  issued  and  parties  brought 
in,  Teller  moved  to  quash  the  writ,  the  court  dismissed  it,  and 
the  matter  is  brought  here  by  appeal. 

The  appellants  presented  a  great  many  questions  by  their 
petition  for  the  writ,  and  have  urged  many  matters  on  the 
attention  of  the  court  in  support  of  the  proposition  that  the 
county  court  was  without  jurisdiction,  and  that  therefore, 
they  rightfully  sued  it  out  and  might  thus  prevent  further 
proceeding.  The  only  practical  question  which  we  need  con- 
sider is  the  jurisdiction  of  the  county  court  to  entertain  pro- 
ceedings in  condemnation  for  the  purpose  of  enlarging  a 
ditch  and  furnishing  a  water  supply  to  owners  of  land  either 
below  or  along  the  line  of  the  ditch  which  has  been  con- 
structed. We  shall  not  attempt  to  discuss  or  consider  the 
various  matters  urged  by  the  appellants  in  support  of  their 
position,  because  as  we  view  it  the  whole  thing  turns  on  the 
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solitary  question  of  jurisdiction  and  the  right  to  the  writ  of 
certiorari  under  the  existing  circumstances.  As  we  look  at 
it,  both  questions  have  been  resolved  adversely  to  tlie  appel- 
lants by  the  decisions  of  the  supreme  court ;  the  cases  which 
will  be  cited  have  not  only  considered  the  question  directly 
as  to  the  jurisdiction  of  county  courts  in  such  matters,  but 
they  have  determined  cases  which  were  begun  in  the  county 
court  for  like  objects  wherein  the  jurisdiction  was  assumed  or 
conceded  without  question,  and  the  extent  and  authorit}^  of 
the  county  court  has  1;een  so  fully  considered  in  the  matter, 
that  a  simple  suggestion  by  the  court  as  to  the  jurisdiction 
practically  disposes  of  this  appeal.  It  has  been  again  and 
again  determined  that  county  courts  were  courts  of  general 
jurisdiction  with  concurrent  authority'  with  the  district  court 
in  all  mattere  whicli  were  within  the  limit  placed  on  their 
jurisdictional  authority,  and  it  is  assumed  and  conceded  by 
the  supreme  court  that  condemnation  proceedings  for  the  en- 
largement of  ditches  are  entirely  within  that  jurisdiction  so 
long  as  it  appears  that  the  amount  involved  is  within  the 
money  limit  which  is  placed  on  the  authority  of  that  court. 
We  are  wholly  unable  to  look  at  the  petition  for  the  writ  of 
certiorari  to  determine  this  question,  but  we  must  look  to  the 
petition  filed  in  the  county  court  and  to  that  only  because 
the  matter  cannot  be  otherwise  determined  in  the  present 
state  of  this  litigation.  What  might  be  the  result  if  by  the 
heai-ing  it  should  appear  that  the  amount  involved  was  beyond 
the  jurisdictional  limit,  or  what  might  be  the  result  should 
any  other  matter  transpire  which  would  serve  to  oust  the 
court  of  jurisdiction,  or  what  might  happen  if  the  court 
should  render  a  judgment  which  the  proof  did  not  justify,  or 
which  according  to  the  proof  it  had  no  authority  to  enter,  we 
need  not  consider.  On  the  face  of  the  petition  as  presented 
in  the  county  court  it  had  the  right  to  proceed.  We  are  un- 
able to  see  anything  in  the  application  which  overturns  the 
presumption  arising  from  the  contents  of  the  petition,  nor 
anything  on  which  we  would  be  authorized  to  hold  that  the 
county  court  lacked  authority  to  hear  and  determine  the 
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matter.  We  shall,  therefore,  hold  that  as  the  case  now  stands 
the  county  court  had  jurisdiction  both  of  the  subject-matter 
and  of  the  parties,  and  as  the  matter  stood  at  the  time  the 
application  for  the  writ  of  certiorari  was  filed  and  the  writ 
issued,  it  was  proceeding  as  it  had  a  right  to  do  and  the  parties 
could  not,  on  the  showing  made,  attack  the  proceedings  on 
jurisdictional  ground.  Otero  Canal  Co.  v.  Fosdick,  20  Colo. 
522 ;  Southwestern  Land  Co.  v.  Hickory  Jackson  Ditch  Co.,  18 
Colo.  489  ;  Sand  Creek  Laterallr.  Ditch  Co.  v.  Davis,  17  Colo. 
326;  People  v.  County  Court,  3  Colo.  Ct.  of  App.  425  ;  U.  P. 
Ry.  Co.  V.  Bowler,  4  Colo.  Ct.  of  App.  25. 

These  cases  clearly  sustain  the  jurisdiction  of  the  county 
court  in  proceedings  of  this  kind,  and  we  are  unable  to  dis- 
cover that  the  petition  for  the  writ  of  certiorari  contains  any- 
thing which  compels  the  application  of  a  different  rule,  or 
warrants  us  to  reach  a  different  result.  We  might  cite  many 
others  in  the  two  courts  on  the  question,  but  these  are  enough 
to  support  the  judgment. 

The  judgment  was  likewise  right  because  at  the  time  the 
petition  was  filed  there  had  been  no  final  adjudication  which 
could  be  thus  reviewed.  As  we  look  at  it,  this  was  conclu- 
sively determined  in  Schwarz  v.  County  Court,  14  Colo.  44. 
According  to  that  authority  the  application  was  prematurely 
made.  It  came  too  soon  because  at  the  time  it  was  applied 
for,  it  was  substantially  an  attempt  to  restrain  the  county 
court  before  it  had  rendered  any  final  judgment.  In  that  case 
there  was  an  attempt  by  certiorari  to  restrain  the  county 
court  from  determining  the  title  of  various  officers  who  as- 
sumed to  have  been  elected  in  Garfield  county,  whose  title 
was  questioned  by  contests  initiated  by  parties  who  claimed 
the  right  to  hold  office.  In  that  case  the  court  adjudged  the 
petition  filed  to  contest  the  title  insufficient  for  the  lack  of 
sundry  averments  which  were  indispensable  to  a  statement  of 
a  right  of  contest.  Notwithstanding  this  fact,  and  notwith- 
standing the  insufficiency  of  the  contesting  petitions,  and 
notwithstanding  perhaps  the  lack  of  right  to  amend  the  peti- 
tions to  make  them  sufficient  for  the  purpose,  the  court  still 
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held  that  since  the  county  court  had  under  the  statute  general 
jurisdiction  in  such  matters,  its  action  could  not  be  interfered 
with  in  this  manner  until  it  should  make  a  final  determination 
of  the  matter  and  possibly  proceed  to  its  execution.  From 
this  decision  it  is  manifest  that  the  question  of  jurisdiction  is 
not  dependent  entirely  on  the  sufficiency  of  the  complaint 
which  a  party  may  file  in  a  given  proceeding,  but  that  the 
pivotal  question  is  whether  in  case  a  sufficient  petition  has 
been  filed  the  court  would  have  jurisdiction  of  the  subject- 
matter,  and  if  that  be  true  and  it  has  jurisdiction  of  the  par- 
ties it  is  enough  to  sustain  its  action.  The  person  aggrieved 
must  wait  the  final  determination  of  the  matter  or  an  attempt 
to  execute  a  judgment  before  he  can  apply  for  a  writ  of  cer- 
tiorari. If  this  is  true,  and  the  position  is  amply  sustained 
by  this  case,  and  it  accords  with  our  views  of  the  law,  the 
appellants  proceeded  too  soon  and  initiated  a  proceeding 
which  cannot  be  maintained. 

We  regard  this  as  an  ample  determination  of  the  appeal, 
and  we  do  not  feel  called  on  to  discuss  the  various  matters 
which  have  been  suggested  by  the  appellants,  and  which  under 
some  circumstances  might  compel  us  to  disagree  with  the  trial 
court.  Whether  this  be  or  be  not  true,  we  neither  inquii'e 
nor  determine. 

The  district  court  did  not  err  in  quashing  the  writ,  and  its 
judgment  will  accordingly  be  affirmed. 

Affirmed. 


[No.  1350.] 
Lincoln  University  v.  Richardson. 

1*1.EADING  AND  PkAOTICE — ^DbBD  OF  TRUST — RELEASE. 

A  complaint,  by  the  legal  holder  of  a  promissory  note  secured  by  deed 
of  trust,  to  cancel  a  release  of  the  deed  of  trust  which  states  that 
the  debt  is  unpaid  and  that  the  property  was  released  by  the  trustee 
without  the  knowledge  or  consent  of  plaintitl  sufficiently  states  a 
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cause  of  action.     A  complaint  is  not  demurrable  because  it  goes  into 
needless  detail. 

Appeal  from  the  District  Court  of  Arapahoe  County. 

Mr.  Thos.  H.  Hardcastle,  for  appellant. 

Messrs.  Rogers  &  Stair,  for  appellee. 

Thomson,  P.  J.,  delivered  the  opinion  of  the  court. 

Appeal  from  judgment  entered  on  order  sustaining  demur- 
rer to  complaint.  The  complaint  alleged  that  on  the  26th 
day  of  March,  1890,  the  defendant,  Richardson,  by  his  prom- 
issory note  promised  to  pay  to  the  order  of  the  Colorado  Se- 
curities Company  |600  on  the  first  day  of  March,  1895,  with 
interest  from  maturity  at  two  per  cent  per  month ;  that  on 
tlie  same  day,  for  the  purpose  of  securing  the  payment  of  the 
note,  Richardson  executed  to  the  defendant,  Henry  J.  Al- 
drich,  as  trustee,  a  deed  of  trust,  conveying  certain  real  estate 
to  him,  and  empowering  him,  in  case  of  default  in  the  pay- 
ment of  the  note,  or  in  case  of  Richardson's  default  in  some 
other  particulars,  mention  of  which  is  unnecessary,  to  adver- 
tise and  sell  the  land,  and  apply  the  proceeds,  after  deducting 
some  specified  commissions,  charges  and  expenses,  to  the 
payment  of  the  note ;  that  before  its  maturity,  and  for 
value,  the  securities  company  indorsed  the  note  to  the  plain- 
tiff, the  Lincoln  University ;  that  the  interest  on  the  note 
was  paid  up  to  the  first  day  of  March,  1896,  but  that  no 
part  of  the  principal,  or  subsequently  accruing  interest,  was 
ever  paid ;  that  according  to  the  information  received  by  the 
plaintiff,  Richardson,  in  December,  1894,  paid  an  amount  equal 
to  the  amount  due  on  the  note  to  Aldrich,  who  never  ac- 
counted for  the  money,  but  fraudulently  retained  it  and  ap- 
plied it  to  his  own  use ;  that  Aldrich  then  executed  to  the 
defendant,  Richardson,  an  instrument  releasing  the  prop- 
erty conveyed  as  security,  and  discharging  and  canceling  the 
trust  deed,  falsely  reciting  that  Richardson  had  fully  paid 
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and  satisfied  the  uote  ;  that  when  Aldrich  received  the  money 
tlie  note  was  not  in  his  possession ;  that  the  payment  to  Al- 
drich was  without  the  consent  or  knowledge  of  the  plaintiff ; 
and  that  Aldrich  had  no  authority  to  execute  the  deed  of  re- 
lease. The  complaint  prayed  the  cancellation  of  the  deed  of 
release  and  other  relief. 

The  ground  of  demurrer  was  the  insufficiency  of  the  com- 
plaint. We  are  unable  to  see  wherein  the  complaint  fails  to 
state  a  cause  of  action.  If  the  debt  was  not  paid,  the  re- 
lease of  the  security  by  the  trustee,  without  authority  from  the 
creditor,  was,  as  between  the  debtor  and  creditor,  a  nullity.  It 
is  alleged  that  the  debt  was  not  paid,  and  that  the  propertj' 
was  released  without  the  plaintiff's  knowledge  or  consent ; 
and  upon  proof  of  these  facts  the  plaintiff  was  entitled  to  the 
relief  prayed.  It  is  maintained,  however,  that  the  complaint 
does  not  show  but  that  the  trustee  in  receiving  the  money 
had  authorit}'  from  the  plaintiff  for  the  purpose.  We  think 
the  want  of  such  authority  sufficiently  appears.  It  is  stated 
that  the  payment  to  the  trustee  was  without  the  consent  of 
the  plaintiff ;  but  if  the  trustee  had  authority  to  receive  the 
money,  then  the  payment  to  him  was  not  without  the  plain- 
tiff's consent ;  and  the  averment  of  want  of  consent  is  equiva- 
lent to  an  averment  of  want  of  authority.  The  allegations 
concerning  the  payment  of  the  money  to  the  trustee  were  un- 
necessary. Unless  he  was  the  plaintiff's  agent,  payment  to 
him  was  not  payment,  and  the  allegation  that  the  debt  was 
unpaid  was  enough  ;  but  a  complaint  is  not  demuiTable  merely 
Ijecause  it  goes  into  needless  detail.  We  think  the  coui-t 
erred  in  sustaining  the  demurrer,  and  the  judgment  is  there 
fore  reversed. 

Heversed. 
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[No.  1352.] 
Dickson  et  al.  v.  The  First  National  Baitk  op  Long- 

MONT. 

1.  Practice — Appeal — Revebsal — New  Tbial. 

A  general  judgment  of  reversal  by  an  appellate  court  sends  the  case  back 
for  trial,  with  the  same  rights  to  litigants  as  though  no  trial  had 
been  had  and  no  judgment  entered. 

2.  Same. 

Where  the  court  of  appeals  reversed  a  case  because  the  evidence  was  in- 
sufficient to  support  the  judgment,  the  case  being  sent  back  to  the 
trial  court,  it  was  error  for  that  court  to  dismiss  the  case  without 
giving  the  parties  another  trial.  The  parties  were  entitled  to  an- 
other hearing  and  if  their  evidence  was  not  strengthened  so  as  to 
come  within  the  opinion  of  the  court  of  appeals,  the  trial  court 
would  then  properly  enter  a  judgment  of  nonsuit. 

Appeal  from  the  District  Court  of  Boulder  County. 

Mr.  H.  M.  Minor  and  Mr.  J.  T.  Atwood,  for  appellants. 

Mr.  B.  L.  Carr,  Mr.  F.  P.  Secor  and  Mr.  Grant  E. 
Halderman,  for  appellee. 

BissELL,  J.,  delivered  the  opinion  of  the  court. 

For  the  third  time  this  case  is  before  this  court,  and  the 
appellee  is  inclined  to  suggest  that  it  is  high  time  for  this  suit 
to  be  ended.  While  in  one  sense  we  agree  with  him,  we 
must  yet  concede  that  it  is  the  right  of  the  appellants  to  have 
their  case  properly  tried  and  their  rights  determined  under 
the  limitations  of  a  correct  legal  practice.  The  appellee  will 
therefore  be  compelled  to  submit  to  another  trial  wherein  if 
there  shall  be  a  due  observance  of  the  law  there  may  be  found 
the  finis  lltium  which  best  subserves  the  interest  of  the  people 
as  weU  as  of  the  litigants. 

As  suggested  this  case  has  been  twice  determined  by  this 
court,  and  our  opinions  may  be  found  in  the  4th  Colo.  Ct.  of 
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App.  419,  and  in  the  7th  Colo.  Ct.  of  App.  129.  According 
to  the  first  decision  the  pleadings  presented  an  issue  which 
compelled  a  trial.  Judgment  was  originally  entered  on  them 
and  we  sent  it  back  after  holding  that  the  situation  required 
the  production  of  proof  and  the  submission  of  the  controversy. 
When  it  came  again,  it  came  up  on  a  verdict  and  we  held  the 
testimony  insufficient  to  support  the  judgment.  Following 
two  decisions  of  the  supreme  court,  we  decided  that  under 
the  statute  which  fixed  the  rights  of  stockholders  of  corpo- 
rations, the  stockholder  who  assei-ted  rights  against  an  attach- 
ing creditor  was  bound  to  procure  a  transfer  of  his  stock  on 
the  books  of  the  corporation,  or  else  show  an  attempt  to 
comply  with  the  statute,  and  that  the  failure  was  no  fault  of 
his.  We  concluded  on  the  case  made  that  the  then  appellees 
had  not  sustained  their  contention.  When  this  decision  was 
rendered,  the  case  was  simply  reversed  and  sent  back  for 
another  trial.  There  was  nothing  in  the  judgment  which 
directed  the  dismissal  of  the  case  or  which  finally  disposed  of 
the  controversy,  but  it  was  a  simple  reversal  to  which  as  we 
believe  certain  legal  results  attach.  When  the  case  went 
back,  it  was  docketed  and  a  motion  was  filed  before  the  be- 
ginning of  the  term  to  strike  the  case  from  the  trial  docket. 
Just  what  this  motion  amounted  to,  or  what  the  parties  who 
filed  it  expected  to  accomplish  by  it,  we  are  not  advised  since 
that  court  had  no  such  thing  as  a  trial  docket  eo  nomine^  but 
only  a  general  docket  on  which  all  causes  were  entered  which 
might  be  for  trial  or  disposition.  The  motion  was  granted, 
however,  and  ore  tenun  the  appellee  then  moved  that  the  peti- 
tion of  intervention  which  presented  the  issues  on  which  the 
antecedent  trial  had  been  had  should  be  dismissed  and  judg- 
ment entered  accordingly.  This  motion  was  granted  and  the 
intervenors  were  turned  out  of  coui-t  without  the  opportunity 
to  re-present  their  side  of  the  issue.  On  this  there  is  man- 
ifest error.  As  we  understand  the  law  and  as  it  is  written 
in  the  cases,  a  general  judgment  of  reversal  sends  a  case  back 
for  trial  and  for  the  same  proceedings  and  with  the  same  rights 
to  the  litigants  as  though  no  trial  had  been  had  and  no  judg- 
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ment  had  been  entered.  The  antecedent  judgment  is  vacated 
and  set  aside,  and  if  the  pleadings  present  an  issue  that  issue 
stands  for  trial  before  the  proper  tribunal  which  may  be  either 
the  court  or  the  jury  according  to  the  nature  of  the  suit.  It 
is  also  true  that  on  the  vacation  of  that  judgment,  there  conies 
to  either  party  the  right  to  make  an  application  to  amend 
their  pleadings  in  such  way  as  they  may  be  advised,  and  as 
may  be  in  conformity  with  the  law  and  the  practice.  We  do 
not  undei-stand  that  of  necessity  the  right  of  amendment 
inures,  but  the  parties  have  a  right  to  make  any  application 
in  that  direction  which  they  may  desire,  but  the  determination 
of  the  motion  will  depend  on  the  showing  made,  the  circum- 
stances under  which  it  is  offered  and  the  discretion  of  the 
court  with  respect  to  it  controlled  of  course  by  legal  prin- 
ciples. The  court  has  precisely  the  same  power  over  the 
record  and  the  proceedings  as  it  had  at  the  time  that  the 
original  trial  was  entered  on,  and  before  the  judgment  was 
rendered.  Since  this  is  true,  the  intervenors  had  the  right  to 
again  present  that  issue  to  a  jury,  or  to  amend  their  pleading 
in  case  they  could  obtain  leave  and  secure  another  hearing.  It 
may  be  quite  probable  that  if  the  appellants  are  in  no  wise 
able  to  change  their  testimony  or  alter  their  proof,  or  enlarge 
it  so  as  to  bring  it  withm  our  decision,  the  court  v^ould  enter 
a  judgment  as  of  nonsuit  and  would  hardly  do  the  idle  thing 
— submit  to  a  jurj^  on  the  same  evidence  an  issue  which  we 
had  already  adjudged  could  not  be  maintained  on  that  proof. 
Had  this  course  been  pursued  and  such  been  the  testimony 
this  appeal  would  have  ended  it.  The  court  failed  to  adopt 
the  practice  which  has  been  adequately  sustained  and  as  to 
which  we  have  been  cited  to  no  cases  to  the  contrary.  Hous- 
ton V.  Moore,  3  Wheaton,  252  ;  Cox  v.  Fruitt,  25  Ind.  90  ; 
Cripsen  v.  Eonnavan  et  al.^  86  Mo.  160 ;  Phelan  v.  Supervisors 
of  San  Francisco,  9  Cal.  15 ;  Chickering  et  al.  v.  Failes  et  al., 
29  111.  294 ;  The  Washhurn-Moen  Mfg.  Co.  v.  The  Chicago 
Galvanized  Wire  Fence  Co.,  119  111.  30 ;  Cable  et  al.  v.  Ellis 
et  al.,  120  111.  136 ;  Perry  et  al.  v.  Burton  et  al.,  126  111.  599. 
For  this  error  the  judgment  must  be  reversed  and  the  case 
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sent  back  for  trial  in  conformity  with  the  practice  suggested 
by  this  opinion  and  under  the  law  as  heretofore  laid  down  by 
the  court 

Reversed. 


[No.  1351.] 
Pebdew,  Assignee,  v.  The  Creditors  of  the  Estate 

OP  Coffin. 

1.  Appellate  Pbactice — Pbesumptions. 

Where  the  assignee  of  an  insolvent  estate  filed  bis  report  which  was  ob- 
jected to  by  the  creditors,  and  was  referred  to  a  referee,  and  the 
assignee  objected  to  the  report  of  the  referee  and  appealed  from 
the  judgment  entered  on  the  report,  neither  the  deed  of  assignment 
nor  the  order  appointing  the  referee  being  contained  in  the  record, 
the  referee  will  be  presumed  to  have  acted  within  his  powers,  and 
the  findings  and  judgment  of  the  court  will  be  presumed  to  be  cor- 
rect so  far  as  they  depended  on  the  deed  of  assignment  and  order 
of  reference. 

2.  Costs. 

Where  the  creditors  filed  objections  to  the  report  of  the  assignee  of  an 
insolvent  estate  which  were  referred  to  a  referee  and  were  sustained 
by  the  report  of  the  referee  and  judgment  of  court,  the  proceedings 
were  in  the  nature  of  a  suit  and  the  assignee  could  have  been 
charged  with  all  the  cost.  He  cannot  therefore  complain  that  the 
court  charged  him  with  half  the  cost. 

3.  Appellate  Pbactice — Findings  of  Refeeee. 

The  findings  of  a  referee  stand  as  to  their  conclusiveness  in  an  appel- 
late court  the  same  as  the  verdict  of  a  jury  or  the  findings  of  a 
court,  and  where  these  findings  are  suppoited  by  the  evidence  and 
are  not  manifestly  against  the  weight  of  the  evidence,  they  will  not 
be  disturbed  by  an  appellate  court. 

Appeal  from  the  District  Court  of  Rio  Grande  County. 

Mr.  C.  M.  Corlett,  Mr.  J.  W.  Crump  and  Messrs.  Jack- 
son &  Jackson,  for  appellant. 

Mr.  Ira  J.  Bloomfield  and  Mr.  Jesse  Stephenson,  for 
appellees. 
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Wilson,  J.,  delivered  the  opinion  of  the  court. 

Appellant  was  the  assignee  in  an  assignment  for  the  ben- 
efit of  creditors.  The  estate  of  the  insolvent,  which  was  ad- 
ministered, amounted  in  value  to  about  $5,000.  Upon  final 
report  of  the  assignee  being  made  to  the  district  court,  nu- 
merous objections  were  filed  thereto  by  the  creditors.  These, 
and  the  issues  created  thereby,  were  referred  to  a  referee  for 
determination.  The  referee  made  numerous  findings  of  fact, 
and  in  summing  up,  found  that  the  assignee  should  be 
charged  with  the  sum  of  #850,  in  addition  to  the  amount 
which  he  had  admitted  bv  his  report  to  have  on  hand.  Nu- 
merous exceptions  were  taken  to  tliis  report  by  the  assignee. 
Upon  hearing,  the  court  modified  the  findings  of  the  referee 
in  some  instances,  and  entered  judgment  that  the  assignee 
pay  into  court  for  the  benefit  of  the  creditors,  $585  in  addi- 
tion to  the  amount  whicli  he  admitted  to  be  due  by  him. 
From  this  the  assignee  appeals. 

Neither  the  deed  of  assignment  nor  the  original  ordei'  ap- 
pointing a  referee  and  defining  his  powers  are  contained  in 
the  record  or  in  the  bill  of  exceptions.  By  reason  of  this 
fact,  this  court  will  be  precluded  from  consideiing  a  number 
of  assignments  of  error  which  are  based  upon  these  missing 
instruments.  Under  the  well-settled  rule  tliat  a  presump- 
tion exists  in  favor  of  the  regularity  of  the  proceedings  of 
district  courts  and  of  their  findings  and  judgments  until 
the  contrary  affirmatively  appears,  it  will  be  presumed  that 
the  referee  acted  within  the  scope  of  his  powers,  and  that  the 
findings  and  judgment  of  the  court  were  proper  and  right  in 
so  far  as  they  depended  upon  the  deed  of  assignment,  and 
upon  the  order  of  reference.  German  National  Bank  v.  El- 
trooil,  16  Colo.  244  ;  Andrews  v.  Oarlile,  20  Colo.  372  ;  White, 
V.  The  People,  8  Colo.  App.  292. 

It  is  complained  that  the  court  erred  in  taxing  the  costs 
against  the  assignee.  The  judgment  of  the  court  was  that 
the  costs  of  reference  be  divided  equally  between  the  assignee 
and  the  creditors.     The  proceedings  under  the  objections  to 
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the  assignee's  report  and  on  the  reference  were  in  the  nature 
of  a  suit,  and  under  the  usual  rule,  the  losing  party,  which 
was  in  this  instance  the  assignee,  could  have  been  adjudged 
to  pay  all  the  costs.  That  the  court  taxed  half  of  the  costs  of 
the  proceedings  against  the  creditors  is  not  a  matter  of  which 
he  can  complain. 

The  only  remaining  matters  which  we  are  entitled  to  con- 
sider are  questions  of  fact  as  to  various  items  embraced  in 
the  assignee's  report,  and  upon  which  findings  were  made  by 
the  referee.  Under  the  provision  of  the  code,  section  212, 
the  findings  of  a  referee  upon  the  whole  issue  stand  as  the 
findings  of  a  court,  and  upon  filing  the  same  with  the  clerk 
judgment  may  be  entered  thereon  in  the  same  manner  as  if 
the  action  had  been  tried  by  the  court,  unless  objected  to  as 
specially  provided.  It  has  been  frequently  held  by  this  court, 
and  also  by  the  supreme  court,  that  the  findings  of  a  referee 
as  to  their  conclusive  effect  in  an  appellate  court,  stand  as  a 
verdict  of  a  jury  or  the  findmgs  of  a  court.  Crater  v.  McCor- 
mick,  4  Colo.  196 ;  Kimball  v.  Lyon,  19  Colo.  266 ;  GrotJi  v. 
Kersting,  4  Colo.  App.  395.  Where,  therefore,  these  findings 
are  supported  by  the  evidence  and  are  not  manifestly  against 
the  weight  of  the  evidence,  they  will  not  be  disturbed  by  an 
appellate  court.  Applying  thivS  rule  to  the  disputed  questions 
of  fact  in  this  case,  the  findings  of  the  referee  as  modified  and 
affirmed  by  the  district  court  must  be  upheld.  They  were 
not  only  not  manifestly  against  the  weight  of  the  evidence, 
but  there  was  evidence  to  support  them. 

For  these  reasons,  the  judgment  will  be  affirmed. 

Affirmed 
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[No.  1864.] 
Grove  et  al.  v.  Wallace. 

1.  Injunction — Action  on  Bond — No  Damage,  no  Recovebt. 

In  an  action  on  an  injunction  bond,  the  plaintiff  must  show  that  he  was 
damagcil  before  he  can  recover.  If  the  continuance  of  the  injunc- 
tion would  not  have  been  injurious  to  him,  and  if  he  gained  no  ben- 
efit or  advantage  by  its  dissolution,  then  he  is  not  entitled  to  recover 
his  expense  incurred  in  securing  its  dissolution. 

2.  Execution — Return. 

The  return  of  an  officer  on  an  execution  is  conclusive  against  the  plain- 
tiff in  the  execution,  and  he  is  estopped  from  showing  a  different 
state  of  facts  than  those  shown  by  the  return,  in  any  action  except 
a  direct  proceeding  to  amend  the  return. 

Appeal  from  the  District  Court  of  Rio  Grande  Countt/. 

Messrs.  Bicksler  &  McLean,  for  appellants. 

Mr.  Ira  J.  Bloom  mi':ld,  for  appellee. 

Wilson,  J.,  delivered  the  opinion  of  the  court. 

On  February  19,  1895,  judgment  was  rendered  in  the  dis- 
trict court  of  Rio  Grande  county  upon  a  judgment  note  in 
favor  of  appellee  Wallace  and  against  S.  W.  Hathaway  and 
J.  C.  DeArmond.  On  February  21,  execution  was  issued, 
delivered  to  the  sheriff  of  Costilla  county,  and  on  the  same 
day  levied  by  him  upon  a  stock  of  goods  belonging  to  defend- 
ants, who  were  doing  business  in  the  county  as  partners  un- 
der the  firm  name  of  Hathaway  &  DeArmond.  On  the  same 
day,  the  sheriff  advertised  the  goods  to  be  sold  on  March  28, 
to  satisfy  the  execution.  A  few  days  thereafter,  appellants 
began  suit  in  the  district  court  of  Arapahoe  county  against 
Hathaway  &  DeArmond  on  a  partnership  debt,  and  caused 
a  writ  of  attachment  to  issue  to  the  sheriff  of  Costilla  county, 
and  to  be  levied  on  the  same  stock  of  goods.     About  the 
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same  time,  appellee  Wallace  commenced  a  suit  by  attach- 
ment in  the  county  court  of  Rio  Grande  county  against 
Hathaway  &  DeArmond  on  another  note  executed  by  them. 
In  this  suit,  other  attaching  creditors  joined.  Appellants 
claimed  tliat  their  attachment  lien  was  supeiior  to  the  exe- 
cution lien  of  Wallace  on  the  partnership  property  levied 
upon,  on  the  ground  that  the  debt  owing  to  them  was  a  part- 
nership debt,  and  that  owing  to  Wallace  was  an  individual 
debt.  For  the  purpose  of  determining  this  question  as  to 
the  priority  of  the  lien,  they  instituted  a  suit  in  the  district 
court  of  Arapahoe  county,  making  the  sheriff  of  Costilla 
county  and  appellee  Wallace  parties  defendant  thereto,  and 
in  aid  thereof  sued  out  a  writ  of  injunction,  restraining  the 
sale  by  the  sheriff  under  the  execution.  On  March  27,  there 
was  served  upon  the  sheriff,  who  had  custody  of  tlie  goods, 
d  writ  of  injunction  issued  from  the  district  court  of  Costilla 
county  at  the  instance  of  the  treasurer  of  that  county,  re- 
straining him  and  the  appellee  who  was  a  party  to  this  suit 
from  making  an}'  sale  of  the  goods,  and  from  interfering 
with  said  treasurer  in  any  way  in  the  levy  and  execution  by 
him  of  a  distraint  warrant  on  the  goods  in  controversy,  for 
taxes  assessed  against  them.  Upon  the  service  of  this  writ, 
the  sheriff  delivered  possession  of  the  goods  to  a  bailiff  ap- 
pointed by  the  treasurer.  On  the  next  morning,  March  28, 
appellee  gave  a  check  to  the  treasurer's  bailiff  for  the  amount 
of  taxes  due,  and  thereupon,  it  is  claimed,  the  bailiff  returned 
possession  of  the  goods  to  the  sheriff,  who  then  prepared  to 
sell  under  the  notice  of  sale  previously  given,  when  a  writ 
of  injunction  issued  from  Arapahoe  county  at  the  instance 
of  appellants  was  served  upon  him.  Thereupon,  he  stopped 
all  proceedings,  restored  possession  of  the  goods  to  the  treas- 
urer's bailiff,  and  returned  the  execution  with  the  following 
indorsement : 

"  I  do  hereby  certify  that  I  have  levied  upon  a  stock  of 
goods  of  the  defendants,  Seth  W.  Hathaway  and  J.  C.  De- 
Armond, of  the  firm  name  of  Hatliaway  &  DeArmond,  in  the 
Vol.  XI— 11 
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town  of  Mosca,  county  of  Costilla  and  state  of  Colorado,  and 
that  said  stock  of  goods  was  on  the  28th  day  of  March,  1895, 
taken  from  rae  by  virtue  of  a  distraint  warrant  for  taxes  due 
Costilla  county  by  A.  Choury,  county  treasurer  of  Costilla 
county,  Colorado. 

"  Meliton  Alberts,  Sheriff. 
By  W.  H.  Breen,  Under  Sheriff:' 

The  check  which  appellee  Wallace  gave  for  the  taxes  was 
upon  his  own  bank,  and  when  it  was  presented,  he  refused 
payment.  The  treasurer  immediately  sold  the  goods  under 
his  distraint  warrant,  and  realized  from  the  sale  about  $1400, 
being  about  11,000  more  than  the  taxes  due.  This  sum  he 
afterwards  by  order  of  the  county  court  of  Rio  Grande  county 
paid  in  to  the  registry  of  that  court,  to  abide  the  result  of  the 
attiichment  suits.  In  this  attachment  suit  originally  com- 
menced by  appellee  Wallace,  all  of  the  attaching  creditors, 
including  appellants,  were  brought  in  and  made  parties.  Ap- 
pellee Wallace  then  intervened  as  a  judgment  creditor,  claim- 
ing that  by  virtue  of  his  prior  judgment  and  levy  he  had  a 
prior  lien  and  was  entitled  to  be  first  paid  out  of  the  money 
deposited  in  court  and  received  from  the  sale  of  the  stock  of 
goods.  Upon  trial,  judgment  was  rendered  in  favor  of  the 
intervenor.  Appeal  was  had  to  the  district  court  of  Rio 
Grande  county,  and  upon  trial  there,  judgment  was  again 
rendered  in  favor  of  the  intervenor.  From  this  judgment,  an 
appeal  was  taken  to  this  court,  and  the  judgment  was  affirmed 
at  the  September  term,  1897.  Rouse  v.  Wallace,  10  Colo. 
App.  93. 

In  the  mean  time,  the  suit  commenced  by  appellants  in 
which  the  writ  of  injunction  had  been  issued  was  transferred 
to  the  district  court  of  Costilla  county,  where  the  same  com- 
ing on  for  hearing,  the  injunction  was  on  motion  of  the  de- 
fendants dissolved,  on  October  10,  1895.  On  February  26, 
1896,  about  four  months  after  Wallace  had  recovered  judg- 
ment on  his  petition  of  intervention  in  the  district  court,  this 
suit  was  commenced  by  him  to  recover  on  the  injunction  bond 
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executed  by  appellants,  for  damages  claimed  to  have  been 
suffered  by  him  by  reason  of  its  wrongful  issuance.  Upon 
hearing,  judgment  was  rendered  in  favor  of  the  plaintiff  for 
1878,  it  being  for  the  full  amount  of  the  judgment  recovered 
by  him  against  Hathaway  &  DeArmond,  all  costs  expended 
by  him  in  said  suit,  and  $100  for  attorneys'  fees,  this  last  item 
being  claimed  as  an  expense  incurred  in  securing  the  dissolu- 
tion of  the  injunction.  Upon  a  remittitur  being  sent  down 
from  this  court  in  the  case  of  Rouse  v.  Wallace^  payment  was 
made  to  Wallace  from  the  moneys  in  the  hands  of  the  clerk 
of  the  amount  of  the  judgment  originally  secured  by  him 
against  Hathaway  &  DeArmond,  and  which  was  held  to  be  a 
prior  lien  by  the  judgment  in  his  intervention  in  the  attach- 
ment suits.  Appellee  thereupon  filed  in  this  court  a  supple- 
mental record  acknowledging  satisfaction  of  his  judgment  in 
this  suit,  except  the  sum  of  $100  claimed  for  attorneys'  fees. 
This  item,  therefore,  is  the  only  one  involved  in  the  determi- 
nation of  this  case. 

The  express  object  and  promise  of  an  injunction  bond  or 
undertaking  being  to  secure  to  the  defendant  in  that  proceed- 
ing, payment  of  all  costs  and  damages  which  may  be  awarded 
against  the  complainant  in  case  the  injunction  should  be 
modified  or  dissolved  in  whole  or  in  part,  it  follows  as  a  mat- 
ter of  reason  as  well  as  of  law  that  even  though  there  might 
be  a  dissolution,  if  there  were  no  damages,  there  could  be 
no  -recovery.  It  is  an  elementary  principle  that  l)efore  the 
plaintiff  in  such  an  action  can  recover,  he  must  first  show  dam- 
age. If  the  writ  did  not  prevent  the  plaintiff  from  exercising 
or  enjoying  any  right  which  he  intended  or  desired  to  en- 
joy or  if  its  continuance  would  not  have  been  injurious  to 
him,  and  by  its  dissolution  he  gained  no  benefit  or  advan- 
tage, then  he  suffered  no  damage.  Bank,  of  Monroe  v.  Gijford 
et  aL,  70  Iowa,  580  ;  High  on  Injunctions,  §  1663.  Applying 
this  rule  to  the  facts  of  this  case,  what  do  we  find?  The 
sale  was  first  stopped  by  an  injunction  sued  out  at  the  in- 
stance of  the  county  treasurer.  It  is  true  plaintiff  claims  that 
before  the  time  of  sale  arrived,  he  had  arranged  for  the  settle- 
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ment  of  the  treasurer's  claim,  and  the  sheriff  had  been  restored 
to  the  possession  wliich  he  held  under  the  execution,  and 
that  therefore  the  sale  could  and  would  have  taken  place  but 
for  the  service  of  the  writ  issued  at  the  instance  of  appel- 
lants. Admitting  this,  and  waiving  the  question  raised  by 
appellants  as  to  whether  the  execution  levy  had  been  lost  by 
the  temporary  loss  of  possession,  was  plaintiff  damnified? 
He  admitted  the  prior  lien  of  the  claim  of  the  treasurer,  and 
all  that  he  would  have  been  entitled  to  receive  if  the  sheriff 
had  sold  under  the  execution  would  have  been  the  satisfac- 
tion of  his  execution  out  of  the  balance  of  the  money  remain- 
ing after  payment  of  the  taxes,  and  the  application  of  the 
remainder,  if  any,  to  the  satisfaction  of  the  judgments  in  the 
attachment  suits.  This  the  record  shows  has  been  the  result, 
and  there  is  no  evidence  whatever  upon  which  to  base  a  con- 
tention that  the  stock  of  goods  would  have  realized  more  if 
it  had  been  sold  by  the  sheriff  under  the  execution  than  it 
I  lid  realize  as  sold  by  the  treasurer.  In  the  absence  of  any 
proof  of  this  character,  we  must  conclude  that  he  was  not 
damaged  by  the  issuance  and  service  of  the  writ  of  injunc- 
tion and  obedience  of  the  sheriff  thereto.  Again,  he  seems 
to  have  abandoned  the  prosecution  of  his  rights  under  the 
levy  of  the  execution,  so  far  as  attempting  to  sell  the  prop- 
erty was  concerned,  and  it  was  upon  his  motion  as  intervenor 
in  the  attachment  proceedings  that  the  treasurer  was  directed 
to  pay  into  court  the  balance  realized  from  the  sale  of  the 
goods  after  deducting  taxes.  This  action  was  taken  too  by 
him,  as  we  gather  from  the  record,  prior  to  the  order  dissolv- 
ing the  injunction. 

There  is  another  point  in  this  case,  however,  which  is  con- 
clusive of  it  to  our  mind,  and  upon  which  we  mainly  rely  for 
our  action.  It  is  this:  The  primary  foundation  of  this  suit 
is  the  record  in  the  suit  in  the  district  court  of  Rio  Grande 
county  wherein  this  plaintiff  obtained  judgment  against  Hath- 
away &  DeArmond,  and  under  execution  issued  upon  which 
the  sheriff  was  holding  the  goods  when  the  writ  of  injunc- 
tion was  served.     This  (ijLecution  and  the  return  indorsed 
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upon  it  Ity  the  sheriff  are  parts  of  that  record,  and  by  wliieh 
plaintiff  is  bound.  In  this  return,  the  sheriff  certified  tha' 
he  levied  upon  the  stock  of  goods  by  virtue  of  the  execution, 
and  that  possession  thereof  was  taken  from  him  by  the  county 
treasurer  of  Costilla  county,  by  virtue  of  a  distraint  warrant 
for  taxes  due  to  such  county.  No  attempt  was  made  by  the 
plaintiff,  so  far  as  the  record  discloses,  to  have  this  return  / 
amended  or  corrected,  and  in  such  case  in  an  action  of  this 
kind,  he  is  in  our  opinion  bound  by  its  recitals  and  con-  y 
clusively  estopped  from  showing  a  state  of  facts  different 
from  that  therein  set  forth.  In  Bishop  v.  Pound  at  one  et  a/., 
recently  decided  by  this  court  during  the  present  term,  it 
was  said :  "  ^i^cept  upon  application  tcvacate^  or  amend.^ 
the  incorrectness  of  the  return  cannot  be  shown  by  the  officer 
or  by  parties  or  privies  to  the  suit.  Freeman  on  Executions, 
§§  365-366."  If  the  goods  were  taken  from  the  sheriff  by 
the  treasurer,  then  the  writ  of  injunction  issued  at  the  in- 
stance of  appellants  was  of  no  effect  and  wholly  unavailing. 
It  did  not,  nor  could  it  by  its  continuance,  deprive  plaintiff' 
of  any  right,  nor  prevent  the  commission  by  him  of  any  act. 
There  was  no  necessity,  therefore,  for  the  institution  by  him 
of  any  proceedings  to  dissolve  the  injunction,  and  in  such 
case  he  cannot  recover  for  any  costs  or  expenses  incurred 
therein.  The  judgment  should  have  been  in  favor  of  appel- 
lants. The  order  of  this  court  will  therefore  be  that  the 
judgment  be  reversed,  and  the  cause  remanded  with  instruc- 
tions to  render  judgment  in  favor  of  the  defendants. 

Reversed. 
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[No.  1344.] 

Brinkkb  et  al.  v.  The  Union  Pacific,  Denver  and 

Gulf  Railway  Co. 

1.  Tax  Sale — Limitation. 

a  pui-cliaser  at  a  tax  sale  who  relies  on  the  statutes  of  limitation  must 
bring  himself  clearly  within  their  provisions. 

2.  Same — Color  of  Title — Void  Deed. 

A  deed,  even  though  void  on  its  face,  will  make  color  of  title  as  fully 
and  as  effectually  as  though  the  deed  was  regular  on  its  face  and 
void  for  reasons  aliunde  the  instrument,  and  will  support  a  plea  of 
the  general  statutes  of  limitacior.. 

3.  Tax  Deed — Limitation — Void  Deed. 

A  void  deed  will  not  support  a  plea  of  limitation  under  the  act  of  1885, 
which  provides  that  no  action  for  the  recovery  of  land  sold  for  taxes 
shall  lie,  unless  it  be  brought  within  five  years  after  the  execution 
and  delivery  of  a  deed  by  the  treasurer. 

4.  Appellate  Practice — Findings  of  Trial  Court. 

Appellate  courts  will  not  be  bound  by  the  findings  of  the  trial  court 
where  there  is  a  total  absence  of  evidence,  or  where  the  appellate 
tribunal  is  firmly  satisfied  that  it  is  iusufScient  to  uphold  the  de- 
cree and  the  judgment  is  radically  wrong. 

5.  Same — Incompetent  Evidence. 

A  judgment  will  be  reversed  on  account  of  the  admission  of  incompe- 
tent evidence  even  where  the  trial  is  to  the  court,  if  there  was  no 
other  evidence  on  which  to  base  the  findings  of  the  court. 

Error  to  the  District  Court  of  El  Paso  County. 

Mr.  W.  C.  KiNGSLEY,  for  plaintiffs  in  error. 

Messrs.  Brooks  «&  Armit,  Mr.  Henry  W.  Hobson  and 
Mr.  E.  E.  Whitted,  for  defendant  in  error. 

BissELL,  J.,  delivered  the  opinion  of  the  court. 

The  general  rule  compels  a  purchaser  at  a  tax  sale  who  re- 
lies on  the  statutes  of  limitation  to  bring-  himself  clearly 
within  their  provisions.  The  original  source  of  title  to  the 
land  involved  was  Samuel  T.  Thompson,  who  was  the  pat- 
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entee  from  the  government  by  grant  in  November,  1875.  Two 
years  later  he  conveyed  to  James  H.  Lester,  who  in  1884 
transferred  to  Mary  Agnes  Lester,  who  was  the  immediate 
grantor  under  the  name  of  Field,  and  who  granted  to  the 
Brinkers,  who  were  the  plaintiffs  and  appellants.  The  deed 
from  James  H.  Lester  to  Mary  Agnes  was  indefinite  in  its  de- 
scription, stating  that  it  was  of  a  certain  tract  of  land  in  El 
Paso  county  lying  about  eight  miles  east  of  Colorado  Springs, 
which  land  had  been  conveyed  to  Lester  by  Thompson  by 
deed,  to  the  record  of  which  deed  reference  was  made  for  the 
purposes  of  description.  This  deed  is  attacked  by  the  appel- 
lees because  of  the  uncertainty  of  the  description,  though  we 
find  that  on  the  first  trial  of  this  case,  it  being  an  action  in 
ejectment,  and  twice  tried  under  the  statute,  the  defendant 
admitted  that  tiie  land  described  in  the  deed  from  J.  H.  Les- 
ter to  Mary  Agnes,  was  the  same  land  described  in  the  deed 
from  Thompson  to  Lester.  The  title  stood  in  Lester  up  to 
the  time  of  the  conveyance  referred  to,  but  he  failed  to  pay 
the  taxes,  and  on  the  8th  of  July,  1878,  the  property  was  sold 
by  the  treasurer  for  the  nonpayment  of  taxes  to  Kennedy  and 
Wellesley.  Their  title  subsequently  became  vested  in  France, 
and  went  from  him  by  sundry  mesne  conveyances  to  the  de- 
fendant in  error,  the  Union  Pacific,  Denver  &  Gulf  Railway 
Company.  The  treasurer's  deed  conveying  the  property  to 
the  purchasers  bears  date  of  July  8,  1881,  and  its  sufficiency 
of  course  is  attacked  because  it  was  the  last  day  on  which 
redemption  might  be  made,  and  under  the  law  should  have 
been  executed  on  the  day  following.  It  is  unimportant  to 
trace  the  title  of  the  various  purchasers,  otherwise  than  to 
state  that  antecedent  to  the  vesting  of  the  title  in  the  pres- 
ent holder,  they  were  found  to  be  in  the  possession  of  the 
property  and  were  shown  to  have  worked  some  part  of  the 
land  and  to  have  been  constructively,  if  not  actually,  in  the 
possession  of  the  whole  of  it.  The  property  was  sold  by 
the  treasurer  in  different  lots,  and  consisted  of  three  forties, 
though  the  title  passed  as  an  eighty  and  a  forty  rather  than 
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in  three  separate  forties.  There  was  proof  tending  to  show 
that  these  parties  who  claimed  title  from  the  treasvirer, 
either  inclosed  a  part  of  it  with  a  fence,  or  that  it  had  been 
inclosed  by  some  of  the  prior  holders  of  tlic  title,  and  that 
the  land  which  was  of  more  or  less  valne  as  coal  land  had 
been  worked  as  such,  and  under  lease  or  otherwise,  the  coal 
vein  had  been  more  or  less  developed  and  worked.  The  rail- 
road company  had  run  a  track  on  it  from  fifty  to  two  hundred 
feet,  and  on  tliis  spur  cars  had  been  run  loaded  with  coal,  and 
the  coal  disposed  of  ))y  the  claimants  of  the  title.  We  attach 
very  little  significance  to  these  specific  acts  of  the  company 
because  as  the  case  stands  on  the  proof  the  running  of  a  track 
and  its  use  would  not  alone  show  an  adverse  possession.  The 
possession  of  a  railroad  company  which  is  confined  to  the  lay- 
ing of  tracks  and  their  use  would  not  without  more,  establish  an 
adverse  possession  beyond  the  roadbed  and  track,  or  possibly, 
the  incidental  and  necessary  right  of  way  unless  what  it  did 
was  done  under  an  assertion  of  title  to  the  whole  tract  involved 
and  there  were  other  acts  proven  which  fortified  and  exhibited 
a  claim  to  all  the  land.  When  the  plaintiff  brought  ejectment 
to  recover  the  land,  the  defendant  pleaded  the  two  statutes 
of  limitation  which  are  applicable  in  cases  of  this  description. 
The  first  being  the  general  statute  of  limitations,  and  found 
in  General  Statutes  of  1883,  sections  2186  and  2187.  This 
in  general  terms  provides  that  any  person  who  is  in  the  peace- 
able and  undisputed  possession  of  lands  under  claim  and 
color  of  title  made  m  good  faith,  who  shall  pay  the  taxes  for 
five  successive  years  shall  be  adjudged  the  legal  owner,  or 
whenever  a  person  thus  in  possession  and  under  these  circum- 
stances, shall  pay  taxes  for  that  period  on  vacant,  unimproved 
and  unoccupied  lands,  he  shall  be  adjudged  the  legal  owner 
to  the  extent,  and  according  to  the  purport  of  his  paper  title. 
These  two  sections  together  cover  of  course  the  possession  of 
improved  or  occupied  lands,  and  of  vacant  property.  The 
other  act  which  was  also  pleaded  was  the  act  of  1877  amended 
in  the  Session  Laws  of  1885,  page  320.  This  section  provides 
that  no  action  for  the  recovery  of  land  sold  for  taxes  shall 
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lie,  unless  it  be  brought  within  five  years  after  the  execution 
and  delivery  of  the  deed  by  the  treasurer. 

On  the  first  trial  of  the  case  the  learned  trial  judge  who 
is  now  the  present  chief  justice  of  the  supreme  court,  found 
for  the  plaintiff  as  to  one  forty,  and  for  the  defendants  as  to 
the  other  eighty,  holding,  as  is  indicated  by  his  opinion  which 
appears  in  the  present  record,  that  the  deed  which  was  pro- 
duced did  not  show  color  of  title  within  the  purview  of  the 
statute.  The  plaintiff  took  a  new  trial  as  a  matter  of  right 
on  payment  of  the  costs,  and  on  the  subsequent  trial,  which 
is  the  one  under  consideration,  the  court  revereed  his  ruling 
as  of  necessity  he  must  because  of  later  decisions  in  the 
supreme  court  which  passed  on  the  direct  question  involved 
in  the  suit.  This  question  was  respecting  the  sufficiency  of 
a  deed  void  on  its  face  to  make  color  of  title.  The  question 
is  again  presented  to  this  court,  and  has  teen  very  gravely 
argued  by  counsel  and  we  are  asked  to  hold  that  a  deed  void 
on  its  face  cannot  make  color  of  title  sufficient  to  protect  a 
person  in  possession  under  a  treasurer's  deed,  even  though 
he  may  have  paid  taxes  for  the  period  prescribed  by  the  act. 
It  is  insisted,  and  of  course  we  must  concede-  that  his  posi- 
tion is  supported  by  a  good  many  authoriries  that  a  deed 
void  on  its  face  cannot  make  color  because  its  apparent  in- 
validity necessarily  destroys  the  good  faith  which  is  as  im- 
portant to  furnish  a  basis  for  the  application  of  the  statute 
as  the  possession  of  the  deed  purporting  to  transfer  the  title. 
It  is  insisted  with  much  force  and  learning  that  a  void  deed 
which  will  make  color  can  only  be  appKed  to  those  cases 
where  the  deed  is  void  for  reasons  dehors  the  instrument. 
We  do  not  however  feel  at  liberty  to  assume  that  the  law  is 
otherwise  than  as  it  has  been  declared  by  the  supreme  court. 
We  therefore  do  not  intend  to  either  enter  on  the  discussion 
of  this  question  or  express  any  opinion  about  it,  other  than  to 
say  it  is  the  law  of  ti:is  juriiidiction  as  declared  by  the  supreme 
authority  that  a  deed  even  though  void  on  its  face,  will  make 
color  of  title  as  fully  and  as  effectually  as  though  the  deed 
was  regular  on  its  face  and  void  for  reasons  aliunde  the  in- 
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strument.  The  precise  question  has  heen  before  that  court 
and  was  decided  advereely  to  the  present  contention.  Dc 
Foresta  v.  G-ast,  20  Colo.  307  ;  Bennett  v.  The  North  Colorado 
Springs  Land  S^  Improvement  Co.,  23  Colo.  470. 

If  the  plaintiffs  in  error  desire  a  review  and  a  reconsidera- 
tion of  this  point,  they  must  take  the  case  to  the  court  which 
has  the  final  right  to  determine  such  questions  and  obtain 
from  it,  if  they  may,  a  modification  of  the  doctrine.  We  do 
not  believe  it  is  right  or  proper  for  this  or  any  other  court  to 
hold  otherwise  than  in  accordance  with  the  announcements 
of  the  supreme  tribunal.  This  simple  suggestion  disposes 
of  that  contention. 

We  are  quite  ready  to  concede  that  the  defense  predicated 
on  the  act  of  1885  is  unavailable.  As  we  look  at  it  an  ear- 
lier case  in  the  state  fully  decides  that  a  void  deed  cannot 
be  used  to  support  a  plea  of  this  particular  statute.  After 
full  consideration  that  learned  court  so  held.  G-omer  v. 
Chaffee,  6  Colo.  314. 

But  even  though  that  case  so  holds  and  the  other  case  dis- 
poses of  the  proposition  as  to  color  of  title,  it  still  leaves  the 
question  open  whether  the  defendants  sustained  their  plea 
by  proof  of  the  facts  on  which  its  applicability  depends.  In 
other  words,  it  was  incuml)ent  on  the  defendants  in  order  to 
support  the  plea,  to  prove  that  they  were  in  possession  and 
that  they  paid  taxes  for  five  successive  years  which  is  the 
prescription  of  the  act.  The  record  is  neither  full  nor  precise 
and  the  evidence  lacks  the  directness  and  definiteness  which 
ought  to  characterize  the  proof  offered  in  support  of  this  plea. 
We  have  examined  the  original  bill  of  exceptions,  as  well  as 
the  printed  abstract,  and  we  assume  rather  than  hold  that  the 
case  was  tried  on  the  theory  of  concessions  respecting  the 
proof  which  probably  accounts  for  this  lack  of  exactitude. 

During  the  progress  of  the  trial  the  defendants  produced 
a  statement  from  an  abstract  office,  certified  to  by  its  proper 
ofl&cers  and  verified,  showing  the  payment  of  the  taxes  by  the 
various  holders  of  the  title.  It  would  almost  seem  that  this 
was  a  matter  of  consent  for  the  learned  judge  knew  as  well 
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as  we  know  that  this  testimony  was  inadmissible  and  we  can- 
not but  believe  that  he  at  least  did  not  apprehend  that  the 
objection  was  insisted  on.  We  must  however  assume  that 
the  bill  of  exceptions  is  correct.  It  was  approved  by  counsel 
and  on  this  basis  the  court  doubtless  signed  it.  We  do  not 
wish  to  be  understood  as  attacking  the  bill,  but  we  simply  find 
in  this  circumstance  some  little  basis  for  our  presumption. 
In  addition  to  this  it  was  an  action  in  ejectment  properly  tri- 
able by  jury,  which  both  parties  waived,  trying  the  case  to 
the  court  and  submitting  to  it  the  propositions  of  law  raised 
on  the  proof.  We  concede  that  this  testimony  was  inadmis- 
sible and  it  was  doubtless  inadmissible  in  the  judgment  and 
to  the  knowledge  of  the  judge  as  we  gather  from  his  opinion. 
We  presume  that  this  was  used  in  that  form  to  avoid  the 
trouble  of  producing  the  treasurer's  books.  The  trouble  was, 
as  the  evidence  discloses,  that  the  fire  which  destroyed  a  part 
of  the  depot  in  Denver,  destroyed  the  receipts  showing  the 
payment  of  the  taxes.  Proof  of  payment  was  made  by  the 
evidence  of  the  officials  of  the  company  who  paid  the  taxes 
for  the  numerous  years,  and  who  testified  that  according  to 
their  best  recollections  the  taxes  were  paid,  although  the}- 
were  unable  to  exhibit  the  receipts.  Some  receipts  were  of- 
fered and  it  would  appear  from  the  testimony  that  there  was 
no  sale  of  the  land  for  taxes  from  the  time  the  original  pur- 
chasers at  the  tax  sales  acquired  title.  This  certainly  raises 
a  very  strong  presumption  of  payment.  This  might  control 
unless  there  is  an  exception  in  a  case  where  the  defense  is  a 
plea  of  the  statute  of  limitations  and  proof  is  required  of  pay- 
ment for  a  specific  period  in  order  to  support  it.  We  prob- 
ably would  have  a  right  to  rely  on  it  in  any  other  situation 
where  parties  bought  lands,  held  title,  and  were  in  possession. 
It  has  been  indulged  in  in  other  forms  of  litigation.  Buff- 
man  V.  Reitler,  19  Colo.  547. 

We  do  not  directly  determine  whether  this  presumption  can 
be  used  to  uphold  a  case  which  is  defective  and  lacks  definite 
evidence  on  a  matter  so  vital  to  the  defense.  But  we  do  not 
find  in  the  record  without  this  abstract  evidence  on  which 
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the  court  could  predicate  its  finding  that  the  parties  were  in 
possession  of  the  land  and  that  they  paid  the  taxes  for  the 
period  requisite  to  sustain  the  plea.  Courts  sometimes  meas- 
urably depart  from  the  general  rule  respecting  the  conclusions 
of  the  court's  findings  and  refuse  to  be  bound  by  them. 

This  they  may  be  compelled  to  do  where  there  is  a  total 
al>sence  of  evidence,  or  where  the  appellate  tribunal  is  firmly 
satisfied  that  it  is  insufficient  to  uphold  the  decree  and  the 
judgment  is  radically  wrong.  There  is  no  adequate  evidence 
in  the  record  to  support  the  jndo-ment.  We  cannot  therefore 
accept  the  findings  as  true.  \\  j  must  reverse  the  judgment 
because  of  the  introduction  of  that  incompetent  testimony, 
to  wit:  The  statement  from  the  abstract  office,  showing  the 
dates,  times  and  character  of  the  payment  of  taxes  for  the 
period  which  the  statement  covered.  The  evidence  was  in- 
admissible and  although  the  case  was  tried  to  the  court,  since 
there  was  no  other  evidence  on  which  he  could  base  his  find- 
ings, it  may  not  stand.  Its  admission  was  an  error  which  we 
can  clearly  see  prejudiced  the  rights  of  the  parties. 

There  are  some  other  questions  suggested  by  the  defend- 
ants in  error,  but  since  this  matter  is  conclusive  we  must 
reverse  the  judgment. 

This  error  is  well  laid,  and  the  judgment  will  be  reversed. 

Reversed. 


[No.  1341.] 
Irwin  v.  Crook  et  al. 

Appeal  Bond. 

On  an  appeal  from  the  county  court  to  the  district  court,  the  county 
court  made  an  order  fixing  the  time  within  which  the  bond  should 
be  filed,  and  directing  that  it  be  approved  by  the  clerk.  Within 
the  time  a  bond  was  presented  to  the  clerk  and  filed,  but  he  de- 
clined to  enter  an  ordt-r  of  ai)proval.  On  the  same  day  the  sureties 
notified  the  clerk  that  they  withdi-ew  from  the  bond,  and  also  noti- 
fied the  obligee  in  the  bond  that  they  withdrew.     Afterwards,  and 
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at  the  same  terra  of  court  the  county  court  on  motion  of  the  prin- 
cipal obligee  appi'oved  tlie  bond  nunc  pro  tunc  as  of  the  day  of  its 
filing.  Held,  that  in  an  action  on  the  bond  an  answer  by  the  sure- 
ties setting  up  the  foregoing  facts  and  the  further  fact  that  the 
principal  obligors  had  induced  them  to  sign  the  bond  by  represen- 
tation that  before  filing  they  would  secure  the  signature  of  a  cer- 
tain other  person  as  surety  and  failed  to  do  so,  stated  no  defense  to 
the  action,  and  a  demurrer  on  that  ground  should  have  been  sus- 
tained. 

Error  to  the  District  Court  of  Lake  County. 

Mr.  N.  Rollins,  for  plaintiff  in  error. 

Mr.  C.  W.  Franklin  and  Mr.  Stephen  L.  Selden,  for 
defendant  in  error,  John  W.  Beman,  and  Mr.  A.  J.  Sterling, 
for  defendant  in  error,  J.  J.  Crook. 

Wilson,  J.,  delivered  the  opinion  of  the  court. 

This  action  was  on  a  bond  given  on  appeal  to  the  district 
court  from  a  money  judgment  by  the  county  court.  Upon 
the  rendition  of  the  judgment,  the  county  court  made  au  or- 
der fixing  the  time  within  which  the  bond  should  be  filed, 
and  directing  that  it  be  approved  by  the  clerk.  Within  the 
time  limited  by  the  order,  a  bond  apparently  regular  on  its 
face  was  presented  to  the  clerk.  He  filed  it  but  declined  to 
enter  an  order  of  approval,  because  the  qualification  of  the 
sureties  had  been  before  a  notary  public,  and  he  required 
that  it  should  be  before  him.  Thereafter  and  on  the  same 
day,  the  sureties  claim  that  they  notified  the  clerk  that  they 
withdrew  fi-om  the  bond,  and  not  to  approve  nor  accept  the 
same.  Within  eighteen  days  thereafter,  and  during  the  same 
term,  the  county  court  upon  motion  of  the  principal  obligors 
upon  the  bond,  vacated  the  order  requiring  the  bond  to  be 
approved  by  the  clerk,  and  entered  an  order  approving  it 
71U71C  pro  tunc  as  of  the  date  of  its  filing.  The  sureties  pleaded 
the  facts  al)Ove  stated  as  a  defense,  and  also  that  the  principal 
obligors  had  induced  tliem  to  sign  by  a  representation  that 
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before  filing  tbey  would  secure  the  signature  of  a  certain 
other  person  as  surety,  and  that  they  had  failed  to  do  this. 
Upon  trial,  judgment  was  rendered  in  favor  of  the  contest- 
ing sureties,  the  defendants  in  this  case,  and  an  appeal  was 
taken  to  the  supreme  court,  by  whom  the  judgment  of  the 
lower  court  was  reversed.  Irwin  v.  Crook  and  Bemarb,  17 
Colo.  16. 

After  being  remanded  to  the  district  court  for  new  trial, 
the  sureties  filed  an  amended  answer,  in  which  they  set  up 
substantially  the  facts  alleged  in  their  first  answer,  and  the 
additional  averment  that  on  the  same  day  when  the  bond 
was  presented  to  and  filed  by  the  clerk  of  the  county  court, 
and  within  a  short  time  after  the  filing  and  their  notice  to 
the  clerk  of  their  withdrawal,  they  informed  plaintiff  in  the 
suit  that  they  had  withdrawn  as  sureties,  and  told  him  to 
take  such  steps  as  he  might  think  necessary  to  collect  his 
judgment.  To  this  answer,  the  plaintiff  demurred  upon  sev- 
eral grounds.  The  seventh  ground  was  that  the  amended 
answer  did  not  contain  facts  sufficient  to  constitute  a  defense, 
and  is  the  only  one  which  we  deem  it  necessary  to  consider. 

The  opinion  of  the  supreme  court  settles  the  law  of  the 
case,  and  this  court,  as  well  as  the  district  court,  must  be 
bound  by  it.  It  was  sufficiently  broad  to  cover  every  point 
raised  in  this  case,  and  it  is  clear  that  under  the  views  there 
expressed,  the  amended  answer  did  not  state  facts  sufficient 
to  constitute  a  legal  defense.  The  court  there  held  that  the 
defendants  were  estopped  from  questioning  the  validity  of 
the  bond.  It  also  held  that  the  county  court  undoubtedly 
had  the  power  to  take  the  action  which  it  did  in  making  the 
order  nunc  pro  tunc  for  the  approval  of  the  bond.  It  is  true 
that  in  the  opinion  of  the  court,  the  justice  delivering  it  com- 
mented upon  the  fact  that  no  notice  was  given  to  the  obligee 
in  the  bond  that  the  sureties  had  withdrawn,  or  proposed  to 
withdraw,  and  to  meet  this  the  sureties  in  their  amended 
answer  alleged  that  such  notice  was  given.  We  do  not  un- 
derstand however,  upon  a  thorough  examination  of  this  opin- 
ion, that  such  notice  would  have  been  sufficient  to  effectuate 
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such  a  mthdiawal.  On  the  contrary,  both  the  reasoning  and 
tlie  language  of  the  court  clearly  hold  that  after  the  bond 
had  been  executed,  delivered  to  and  filed  by  the  clerk  of  the 
county  court,  something  further  was  necessary  to  accomplish 
this  result.  The  sureties  should  have  taken  some  steps  to 
have  secured  an  order  from  the  court  itself  releasing  them 
from  their  obligation,  and  requiring  the  giving  of  a  new  bond. 
Even  if  such  notice  had  been  given  to  the  obKgee,  when  the 
court  subsequently  made  a  formal  order  approving  the  bond 
and  acted  upon  it  by  transmitting  the  record  to  the  district 
court,  the  obligee  unquestionably  had  a  right  to  rely  upon 
this  action  as  he  did,  and  to  believe  that  whatever  question 
may  have  been  raised  as  to  the  regularity  of  the  proceedings, 
had  been  removed.  These  views  are  clearly  in  accord  with 
those  plainly  expressed  in  the  opinion  of  the  supreme  court, 
and  we  must  hold  in  consequence  that  the  demurrer  should 
have  been  sustained.  The  answer  of  the  sureties  did  not  set 
up  a  legal  defense.  The  judgment  herein  will  be  reversed, 
and  the  cause  remanded  for  further  proceedings  in  accord- 
ance with  thiij  opinion. 

Meveraed. 

BissELL,  J.,  not  sitting. 


[No.  1360.] 
Hamilton  et  al.  v.  Fowxer. 

Aj>pkal — Pbobate  Matters — Final  Judgment. 

Under  sec.  .3,  Laws,  1891,  page  109,  the -district  court  has  jurisdiction  to 
review  the  action  of  the  county  court  in  probate  matters  without 
regard  to  the  finality  of  such  order  or  judgment,  but  no  appeal  lies 
from  the  decision  of  the  district  court  to  the  court  of  appeals  unless 
the  action  of  the  county  court  appealed  from  was  a  final  judgment. 

Appeal  from  the  District  Court  of  Arapahoe  County. 
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Mr.  S.  A.  OsBORN,  for  appellants. 

Mr.  W.  J.  Webber,  for  appellee. 

Wilson,  J.,  delivered  the  opinion  of  the  court. 

Hannah  Hamilton,  one  of  appellants,  as  administratrix  of 
the  estate  of  Robert  J.  Hamilton,  deceased,  in  the  course  of 
the  administration  presented  to  the  county  court  a  report, 
which  was,  however,  not  a  final  report.  The  appellee,  as  one 
of  the  creditors  of  the  estate,  under  a  claim  duly  allowed, 
filed  objections  to  numerous  items  of  the  report.  Upon  hear- 
ing in  the  county  court,  some  of  the  objections  were  sustained, 
and  others  were  overruled.  From  these  rulings  of  the  county 
court,  the  creditor  then  appealed  to  the  district  court.  Upon 
hearing  in  this  court,  tlie  ruling  of  the  county  court  upon  the 
objections  to  the  report  were  affirmed  in  some  instances,  and 
in  some  reversed.  From  these  rulings,  the  administratrix 
and  Jessie  T.  Hamilton,  another  creditor  of  the  estate,  took 
an  appeal  to  this  court.  How  Jessie  T.  Hamilton  became  a 
party  such  as  to  entitle  her  to  appeal,  we  are  unable  to  deter- 
mine from  the  record.  It  is  claimed  that  the  rulings  of  the 
court  as  to  some  of  the  objections  to  the  report  had  a  bearing 
upon  the  status  of  her  claim  against  the  estate,  but  if  such 
were  the  case,  its  connection  was  indirect,  and  certainly  we 
can  find  no  final  judgment  which  could  by  any  possibility 
affect  it. 

This  case  comes  within  the  rule  laid  down  by  this  court  in 
Clemes  v.  Fox^  6  Colo.  App.  378.  The  whole  question  of  the 
right  of  appeal  in  probate  matters  is  there  most  ably  discussed 
in  an  exhaustive  manner.  Under  the  rule  there  laid  down, 
this  court  is  without  jurisdiction  in  the  case  at  bar.  The  re- 
port to  which  objections  were  made  was  not  a  final  one,  and 
no  action  was  had  by  the  district  court  whence  this  appeal 
comes  which  was  in  its  nature  final  or  which  can  be  construed 
to  be  a  final  judgment. 

The  decision  and  rulings  of  the  county  court  from  which 
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the  appeal  was  taken  to  the  district  court  were  not  final. 
The  latter  court,  however,  had  jurisdiction  to  review  such 
decisions,  regardless  of  their  finality,  they  having  been  ren- 
dered in  probate  matters.  Laws,  1891,  p.  109,  sec.  3.  The 
statute  however  made  no  provision  for  appeal  in  such  cases 
from  the  decision  of  the  district  court.  As  to  that,  the  law 
remained  unchanged.  The  decision  or  judgment  must  be 
final  before  an  appeal  would  lie. 

Objections  to  some  credits  claimed  by  the  administi-atrix 
were  allowed,  and  some  were  disallowed,  but  no  action  was 
taken  which  would  preclude,  so  far  as  we  can  see,  these  mat- 
tei-s  being  considered  in  connection  with  some  subsequent 
report  or  at  some  other  stage  of  the  administration.  It  is 
claimed  that  the  right  to  priority  of  payment  as  between  cer- 
tiiin  claims  allowed,  was  finally  adjudicated,  and  it  is  upon 
this  theory,  we  presume,  that  the  case  is  brought  here.  We 
are  unable  to  discover,  however,  from  the  imperfect  record 
presented,  any  foundation  for  such  claim.  It  is  unnecessaiy 
for  us  to  repeat  at  length  the  views  expressed  by  the  court  iii 
the  case  cited  in  reference  to  appeals  in  probate  matters. 
Enough  of  the  facts  of  this  case  are  given  to  show  that  for 
the  reasons  there  given,  this  court  is  without  jurisdiction  to 
entertain  the  appeal.     The  appeal  will  therefore  be  dismissed. 

Di%mu»ed. 


[No.  1S45.] 
The  People  fob  Use  of  The  Colo.  Fuel  &  Iron  Co.  v. 
Dodge  et  al. 

Public  Works — Action  on  Bond — Misjoindkb. 

Where  a  contractor  to  build  a  state  reservoir  entered  into  bond  running 
to  the  people  of  the  state  of  Colorado,  conditioned  to  perform  his 
agreement  according  to  its  terms,  to  the  satisfaction  of  certain 
designated  state  officers,  and  to  discharge,  pay  and  satisfy  all  just 
claims  and  demands  and  all  expenses  incurred  in  the  construction 
and  completiou  of  the  reservoii,  an  action  may  be  maintained  on 
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gnoh  bond  in  the  name  of  the  people  of  the  state  of  Colorado,  and 
directed  by  the  chief  executive,  and  conducted  by  the  attorney 
general,  to  enforce  the  payment  of  claims  for  material  furnished 
by  private  parties  to  the  contractor  and  used  in  the  construction  of 
the  reservoir.  And  the  fact  that  the  suit  was  brought  to  enforce 
the  payment  of  two  different  claims  due  to  two  different  parties  did 
not  constitute  a  misjoinder  of  causes  of  action. 

Appeal  from  the  District  Court  of  Arapahoe  County. 

Mr.  B.  L.  Carr,  attorney  general,  Mr.  D.  C,  Beaman  and 
Mr.  T.  H.  Hood,  for  appellant. 

Messes.  Doud  &  Fowler  and  Mb.  Feank  I.  Willsea, 
tor  appellees. 

BisSELL,  J.,  delivered  the  opinion  of  the  court. 

Under  an  enabling  act  the  designated  state  officers  made  a 
contract  in  February,  1894,  with  William  E.  Dodge  to  con- 
struct a  state  reservoir  near  the  town  of  Saguache  in  Saguache 
county.  The  terms  and  conditions  of  the  contract  are  im- 
material to  the  present  inquiry.  After  the  contract  had  been 
executed  and  to  secure  its  performance  the  officers  under 
an  authority  specifically  granted  by  the  act,  required  Dodge 
to  enter  into  a  bond  with  sureties  for  the  faitliful  perform- 
ance of  his  agreement.  This  instrument  was  in  the  penal 
sum  of  |!27,850  and  contamed  sundry  conditions.  Only  one 
of  them  is  before  us  on  the  record.  This  required  Dodge  to 
[)erform  his  agreement  according  to  its  terms  to  the  satisfac- 
tion of  the  designated  officers  of  the  state,  and  "  to  discharge 
pay  and  satisfy  all  just  claims  and  demands  and  all  expenses 
incurred  in  the  construction  and  completion  of  the  reservoir, '' 
and  likewise  to  "  hold  the  people  harmless  from  all  loss,  dam- 
age, or  expense  because  of  any  claim,  demand,  lien  or  charge 
of  any  character.  "  He  was  also  required  thereby  "  to  promptly 
pay  all  charges  justly  made  against  hun  in  the  construction 
of  said  reservoir. "  This  bond  was  signed  by  Yates  and 
Wiemann  as  sureties,  who  are  the  parties  defending  this  ap- 
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peal  which  is  prosecuted  by  the  people  from  an  adverse  judg- 
ment entered  on  demurrer.  After  its  original  execution,  the 
contract  was  varied  by  an  addendum,  but  this  in  no  wise 
affects  the  liability  of  the  sureties  nor  does  it  bear  on  the 
legal  questions  presented  by  the  demurrer.  Dodge  com- 
menced his  work  and  built  the  reservoir,  but  failed  to  pay 
some  of  the  material  men  to  whom  he  became  liable  for 
part  of  what  went  into  the  structure.  The  amount  involved 
was  very  small,  behig  only  the  claim  of  the  Colorado  Fuel  & 
Iron  Co.,  which  at  the  date  of  the  suit  amounted  to  -"$828.86, 
and  the  claim  of  the  Hendrie  &  Bolthoff  Manufacturing 
Company,  amounting  to  -1272.53.  Whether  these  were  all 
the  unsettled  claims  of  material  men  we  are  not  advised,  but 
they  are  the  only  ones  set  up  in  the  complaint.  The  two 
claims  stand  on  the  same  basis  -vsdth  an  immaterial  exception 
that  the  Hendrie  &  Bolthoff  Company  brought  suit  against 
Dodge  personally  and  got  judgment  against  him.  After- 
wards the  chief  executive  of  the  state  directed  its  principal 
law  officer,  the  attorney  general,  to  bring  suit  on  the  bond 
to  compel  the  payment  of  these  claims.  In  obedience  to 
these  instructions  the  attorney  general  in  the  name  of  the 
people,  who  are  the  obligees  named  in  the  bond,  brought 
this  action  against  Dodge  and  his  sureties  to  enforce  pay- 
ment. It  natui-ally  transpii-es  that  other  counsel  represent- 
ing the  private  claunants  are  associated  with  the  attorney 
general,  but  we  regard  this  of  slight  moment,  because  it  is 
in  reality  a  suit  brought  by  the  obligees  of  the  bond  against 
the  sureties  through  the  direction  of  the  executive  who  has 
control  of  such  litigation. 

These  are  the  only  facts  requisite  to  an  understanding  of 
the  case,  and  on  which  the  court  below  adjudged  the  com- 
plaint insufficient.  We  may  state  generally  that  this  pleading 
contained  enough  to  state  a  cause  of  action,  providing  the 
suit  could  be  maintained  by  the  people  on  the  bond,  and  if 
the  facts  warranted  judgment  agamst  the  sureties  who  guar- 
anteed Dodge's  performance.  The  general  outline  of  the 
defense  is  embraced  within  the  claim  that  this  can  under  no 
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circumstances  be  brought  within  the  rule  that  where  B  prom- 
ises A  to  pay  A's  debt  to  C,  C  may  maintain  a  suit  for  the 
breach  of  the  contract  and  recover  on  the  promise.  This 
has  been  the  general  tenor  of  tlie  discussion  on  both  sides, 
the  appellees  insisting  that  they  are  not  within  the  rule,  and 
the  plaintiff  contending  with  equal  vigor  that  in  cases  of  this 
description,  the  doctrine  which  has  been  so  often  applied  to 
support  the  liability  of  the  promisor  permits  the  maintenance 
of  the  action.  Supporting  their  position  the  appellees  ver}' 
strenuously  insist  that  since  the  bond  ran  to  the  people  of 
the  state,  and  the  obligation  if  any  was  the  obligation  of  the 
sovereignty,  it  is  not  within  the  rule  because  the  obligation 
is  unenforceable  in  any  form  and  no  remedy  is  provided  pri- 
vate suitors  by  which  if  they  have  a  claim  against  a  sover- 
eignty, they  may  enforce  it.  We  are  quite  well  aware  that 
the  authorities  are  conflicting  on  this  proposition,  but  the 
better  reasoning  and  the  more  satisfactory  statement  of  the 
proposition  is  found  in  the  cases  which  permit  such  a  liability 
to  be  enforced.  Many  actions  of  a  similar  description  have 
been  brought  in  other  states,  and  the  courts  have  been  able 
to  assign  very  persuasive  reasons  to  support  theii-  judgment. 
We  quite  agree  with  tlie  opinion  in  the  Coster  case  from 
New  York,  wherein  the  nature  of  the  obligation  of  the  state 
to  its  citizens  on  contracts  of  this  description  is  fully  analyzed, 
and  wherein  in  his  very  clear  and  exhaustive  fashion,  Judge 
Folger  states  the  situation  of  the  state  with  reference  to 
the  citizens,  to  whom  it  may  become  obUgated  by  contract, 
lie  insists  that  the  state  is  under  obligation,  and  that  the 
obligation  is  of  a  legal  character ;  that  it  is  entirely  analogous 
Lo  one  assumed  by  a  private  individual,  and  observes  that  the 
only  distinction  between  cases  where  the  state  is  the  prom- 
isee, and  where  the  promise  runs  to  an  individual,  is  that  as 
against  the  state,  no  court  is  open  to  the  plaintiff  in  which 
Lo  bring  his  suit,  and  no  remedy  has  been  provided  by  which 
lie  may  assert  his  cause  of  action,  but  he  observes  that  for 
the  purposes  of  the  application  of  tlie  doctrine,  the  obligation 
on  the  part  of  the  state  is  as  broad  and  as  full  and  complete 
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as  though  it  was  tliat  of  a  private  person,  and  that  it  is  a 
non  sequitur  for  the  defendant  to  insLst  that  an  absence  of  a 
forum  and  the  want  of  a  remedj^  prevents  the  enforcement 
of  the  promise.  We  agree  with  him  that  there  is  neither 
equity  nor  justice  in  the  contention,  and  where,  as  in  this 
case  the  defendants  have  entered  into  a  contract  with  the 
people  of  the  state  to  do  and  perform  certain  things,  and  the 
beneficiaries  for  whose  benefit  the  promise  is  made  though 
then  undisclosed,  and  tliough  they  may  be  entirely  without 
remedy  when  they  spring  into  existence  which  they  can  en- 
force as  to  the  promisee,  there  is  on  tlie  part  of  the  state  a 
legal  obligation  which  it  may  or  may  not  admit.  The  same 
doctrine  has  been  applied  to  contracts  with  municipalities 
and  counties  which  are  a  part  of  the  governmental  organiza- 
tion. In  these  latter  cases  where  the  buildings  have  been 
constructed  and  the  material  men  are  doubtless  without  the 
right  to  file  a  lien  against  them,  yet.  if  a  bond  has  been  given 
to  secure  the  due  performance  of  the  work  and  the  payment 
of  the  price  of  the  labor  or  materials,  the  parties  who  labor, 
or  the  parties  who  furnish  the  material,  may  under  propei 
circumstances  bring  suit  and  enforce  the  security  which  the 
sovereignty  has  compelled  the  contractor  to  execute  to  pro- 
tect the  citizens.  The  doctrine  is  a  just  one,  it  commends 
itself  to  our  notions  of  natural  equity,  and  we  have  no  in- 
clination whatever  to  follow  the  technical  distinctions  of 
other  courts  by  which  they  have  permitted  these  contracting 
parties  to  escape  the  obligation  which  they  voluntarily  as- 
sumed. Cit>/  of  St.  Louis  V.  Von  P/<?/7, 133  Mo.  561;  Knapp 
V.  Swaney,  56  Mich.  345;  Little  v.  Banks,  85  N.  Y.  258; 
Semple  ^  Son  v.  Hale  ft  aL,  34  Neb.  220 ;  Lyman  v.  TJie  City 
of  Lincoln  et  aL,  38  Neb.  794  ;  State  v.  Livingston,  64  la.  560  ; 
Jordan  v.  Kavanauyh,  Q2>  la.  152;  Wells  v.  Kavanayh,  70 
la.  519;  Ross  v.  Crane,  74  la.  375;  Williams  v.  Marklaml 
et  aL,  15  Ind.  App.  669 ;  Wilson  v.  Whitmore,  92  Hun,  466 ; 
Coster  V.  The  Mayor,  43  N.  Y.  399. 

The  foregoing  decisions  all  proceed  on  this  general  line, 
they  support  the  doctrine  by  cogent  reasons,  the  cases  are 
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exactly  parallel,  we  believe  that  they  announce  what  the  law 
ought  to  be,  as  well  as  what  it  is,  and  without  hesitancy  we 
adopt  their  conclusions. 

But  back  of  all  this  there  is  in  the  present  case  another 
reason  by  which  this  action  can  be  supported,  and  which 
possibly,  takes  the  case  entirely  out  of  the  range  of  the  con- 
troverting decisions.  This  is  not  an  action  brought  by  the 
Colorado  Fuel  &  Iron  Company  and  Hendrie  &  Bolthoff,  as 
the  real  parties  in  interest  to  enforce  the  liability  of  the  sure- 
ties, but  it  is  a  suit  brought  by  the  people  of  the  state,  to 
whom  the  bond  runs  under  the  direction  of  its  chief  executive 
on  whom  the  duty  is  laid,  and  by  the  chief  law  officer  of  the 
state,  who  is  the  legal  representative  of  the  executive  and  of 
the  people,  to  enforce  a  bond  given  to  them  which  by  the 
terms  of  the  statute  they  had  a  right  to  take,  and  the  breach 
is  sufficiently  alleged.  It  matters  not  that  the  benefits  of  the 
suit  are  to  go  to  third  persons  because  the  collection  is  made 
by  the  people  who  have  a  right  to  enforce  the  bond,  and  it  is 
not  for  the  defendants  to  say  that  when  the  state  recovers 
according  to  the  terms  of  the  contract,  they  will  devote  the 
proceeds  to  the  payment  of  the  debts  which  the  claimants 
tliemselves  could  not  enforce  against  the  obligors.  As  we 
have  already  suggested,  we  do  not  assent  to  the  latter  prin- 
ciple at  all,  but  even  if  we  did  as  the  matter  stands,  and  as 
the  suit  is  brought,  the  sureties  may  not  defend  on  the  ground 
that  the  money  when  recovered  mil  be  paid  by  the  state  to 
the  debtors  whom  the  principal  contractor  owes.  The  sure- 
ties undertook  that  the  contractor  should  pay  all  claims  and 
charges  and  all  expenses  and  every  charge  justly  incurred  in 
the  construction,  and  when  the  contractor  failed  to  pay  these 
debts,  it  was  not  only  the  right  of  the  state  to  enforce  that 
security  and  compel  a  payment,  but  it  was  a  duty  which  the 
executive  officers  owed  to  the  other  citizens,  and  they  are  dis- 
charging their  public  duty  when  they  compel  the  contractor 
and  his  sureties  to  perform  their  contract.  When  parties 
become  sureties  for  a  person  who  undertakes  to  construct  a 
public  improvement,  they  must  expect  in  case  he  fails  to  dis- 


1898.]  People  V.  DoDCxE.  183 

charge  the  obligations  of  his  contract  that  they  will  be  com- 
pelled to  respond.  Such  a  result  is  a  righteous  one  and  saves 
the  claimants  the  trouble  of  going  to  the  legislature  and  seek- 
ing relief  which  is  usually  granted  by  the  lawmaking  power 
when  they  discover  that  their  citizens  have  been  wronged 
through  the  fault  and  neglect  of  the  state  officers  and  tliat 
they  are  otherwise  without  remedy.  When  this  is  done,  it 
imposes  additional  burdens  on  other  citizens  who  ought  not 
to  be  called  on  to  bear  these  expenses.  The  legislature  acted 
wisely  when  they  provided  that  the  officials  authorized  to 
make  the  contract  should  take  a  bond  from  the  contractor  to 
secure  the  faithful  performance  of  his  agreement,  and  they 
were  wise  when  they  inserted  a  provision  which  compelled 
him  to  discharge  all  demands  of  laborers  and  material  men. 
It  was  simply  the  proper  performance  of  a  public  duty  for 
the  protection  of  the  citizens. 

It  is  insisted  that  there  is  a  misjoinder  of  causes  of  action 
in  the  complaint,  and  for  this  reason  the  demurrer  should 
have  been  sustained.  We  do  not  undei-stand  that  this  ques- 
tion is  properly  presented.  As  we  look  at  it,  there  are  not 
two  causes  of  action  at  all,  but  it  is  an  action  on  the  bond  for 
ihe  non-pa}' ment  of  claims  against  which  that  agreement  pro- 
vided. There  are  simply  two  items,  one  or  both  of  which 
would  be  a  breach  of  the  bond,  and  on  the  recovery  of  the 
penalty  there  could  be  but  one  satisfaction  and  this  of  the 
chiims  which  might  be  proven. 

For  these  reasons  we  are  of  the  opinion  that  the  complaint 
stated  a  cause  of  action,  and  the  proof  being  otherwise  suf- 
licient,  the  plaintiffs  may  recover. 

The  court  erred  in  sustaining  the  demurrer,  and  the  judg- 
ment will  be  reversed,  and  the  case  sent  back  for  trial  in 
conformity  with  this  opinion  on  the  issues  which  may  b-' 
made. 

Reversed. 
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[No.  1357.] 
CoLBURN  V.  Riley. 

1.  AonoB  To  Recover  Personal  Pbopebty — AiiTKBNATiVE  Judo- 

MSKT. 
In  an  action  by  a  pledgor  to  recover  from  the  pledgee  mining  stock  that 
had  been  pledged  to  secure  a  loan,  or  its  value,  the  defendant  can- 
not complain  that  the  judgment  was  only  for  the  return  of  the  stock 
instead  of  being  in  the  alternative  for  the  return  or  for  its  value. 

2.  Same. 

In  an  action  for  the  recovery  of  raining  stock  or  its  value,  where  the 
answer  of  defendant  disclosed  that  he  was  in  possession  of  the 
stock  and  that  it  could  be  returned,  an  alternative  provision  in  the 
judgment  for  the  value  of  the  stock  in  case  it  could  not  be  returned 
was  unnecessary. 

3.  Pledge — Redemption — Equitable  Action. 

A  pledgor  may  maintain  an  equitable  action  to  redeem  a  pledge,  and  in 
such  action  the  court  may  order  the  pledgee  to  deliver  the  pledged 
property  into  court  within  a  certain  time,  instead  of  merely  giving 
judgment  for  possession  and  leaving  the  plaintiff  to  the  ordinary 
processes  of  the  court  to  enforce  the  judgment. 

Appeal  from  the  District  Court  of  El  Paso  County. 

Messrs.  Vanatta  &  Cunningham,  for  appellant. 

Mr.  W.  S.  Morris,  for  appellee. 

Wilson,  J.,  delivered  the  opiiiiou  of  the  court. 

This  was  an  action  to  redeem  and  recover  possession  of 
312,000  shares  of  the  capital  stock  of  the  Baltimore  Gold 
Mining  and  Milling  Company,  claimed  to  have  been  assigned 
and  delivered  to  defendant  as  a  pledge  to  secure  a  loan.  It 
was  alleged  that  Mrs.  S.  A.  Riley  borrowed  -f  150  from  defend- 
ant upon  a  pledge  of  this  stock,  receiving  at  the  time  from 
defendant  a  certificate  or  receipt  to  that  effect,  as  follows : 

"  Colorado  Springs,  June  4,  1894. 
"Received  of  S.  A.  Riley  312,000  shares  of  the  Baltimore 
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Gold  Mining-  and  Milling  Company  stock,  whicli  I  will  return 
on  payment  of  •'$150  and  interest  in  sixty  days. 

"  W.  H.  COLBURN." 

After  maturity  it  was  alleged  that  Mrs.  Riley  had  tendered 
payment  of  the  amount  of  the  loan  and  interest,  and  de- 
manded the  return  of  the  shares  of  stock  which  was  refused. 
Thereupon  she  commenced  this  sui.  During  the  pendency 
of  the  action,  the  plaintiff  died,  and  her  husband,  E.  J.  Riley, 
was  substitued  as  plaintiff,  it  being  admitted  that  she  had  as- 
signed to  him  her  interest  in  the  stock,  and  her  right  of  action. 
The  complaint  contained  the  usual  averments  in  actions  of 
this  character,  and  demanded  judgment  for  the  recovery  of 
possession  of  the  shares,  or  for  a  certain  sum,  the  value 
thereof,  and  for  damages  and  costs  of  suit.  The  answer  con- 
tained a  general  denial  of  the  allegations  of  the  complaint, 
and  also  an  averment  that  on  the  date  of  the  alleged  loan  and 
execution  of  the  receipt  by  defendant,  the  plaintiff,  E.  J. 
Riley,  was  the  owner  of  the  shares  of  stock,  and  that  on  said 
date  defendant  duly  purchased  the  same  from  said  plaintiff ; 
that  the  same  were  thereupon  assigned  to  him,  and  that  from 
and  since  said  date,  defendant  has  been  the  absolute  owner  of 
said  stock.  Upon  trial  to  the  court,  the  issues  were  found  in 
favor  of  the  plaintiff,  and  judgment  was  rendered  that  within 
five  days  thereafter,  the  defendant  deposit  with  the  clerk  of 
the  court  the  312,000  shares  of  stock  in  controversy  for  the 
use  of  the  plaintiff,  and  that  within  the  same  time  the  plain- 
tiff pay  to  the  clerk  the  sum  of  |!l67.50  for  the  use  and  bene- 
fit of  defendant.  The  chief  contention  of  defendant  is  that 
the  judgment  was  erroneous  in  that  judgment  was  not  ren- 
dered in  the  alternative, — for  the  value  of  the  stock  in  the 
event  that  its  delivery  could  not  be  had.  If  the  plaintiff, 
who  was  the  successful  party,  saw  fit  to  waive  his  right  to 
have  included  in  the  judgment  an  alternative  provision  for 
the  recovery  of  its  value,  the  defendant  cannot  complain. 
Morrison  v.  Austin,  14  Wis.  604;  Stevens  v.  McM'dlin,  37 
Minn.  511 ;  Cobbey  on  Replevin,  §  1108.     Moreover,  such  an 
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alternative  pro\'ision  was  not  necessary  in  the  case  at  bar,  be- 
cause the  contingency  upon  which  it  Ls  rendered,  namely,  that 
the  recovery  of  possession  could  not  be  had,  did  not  exist. 
The  defendant  b}-  his  answer  positively  averred  that  he  was 
the  owner  of  the  shares,  and  had  been  ever  since  they  were 
assigned  to  him.  This  allegation  of  ownership  was  an  ad- 
mission that  he  had  possession  of  the  property.  His  counsel 
urge  that  there  was  evidence  to  the  effect  that  he  had  parted 
with  the  possession  of  the  stock,  but  a  careful  examination  of 
all  tiie  evidence  contained  in  the  bill  of  exceptions  fails  to 
discover  a  line  of  testimony  substantiating  such  a  claim. 

Neither  can  it  be  successfully  urged  that  the  court  should 
have  contented  itself  with  simply  rendering  a  judgment  that 
the  plaintiff  recover  possession,  leaving  the  plaintiff  to  the 
ordinary  processes  of  the  court  to  effectuate  the  decree  ;  nor 
did  the  court  err  in  rendering  judgment  that  the  defendant 
within  five  days  deposit  the  shares  of  stock  with  the  clerk  of 
the  court.  The  cause  of  action  was  one  for  which  the  plain- 
tiff might  have  resorted  to  trover,  or  relied  upon  replevin, 
but  he  was  also  entitled  to  maintain  an  action  in  equity  and 
for  equitable  relief  in  a  case  of  this  nature,  the  object  being 
to  redeem  a  pledge.  Dunne  v.  Sfofi:-<bi(r^,  16  Colo.  91.  This 
was  in  the  nature  of  a  proceeding  in  equity,  and  as  the  de- 
fendant admitted  that  he  had  the  shares  in  his  possession,  the 
court  had  the  power,  arid  it  was  pi'oper  for  it  to  order  him 
to  deposit  the  certificate  thereof  in  court,  to  be  subject  to  its 
judgment  upon  payment  of  the  money  due  by  plaintiff.  The 
e^'idence  clearly  shows  that  the  shares  of  stock  were  deliv- 
ered to  defendant  as  a  pledge,  and  there  being  no  error  by 
the  court  of  which  the  defendant  has  any  right  to  complain, 
the  judgment  will  be  afl&rmed. 

Affirmed. 
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[No.  1335.] 
PosTEN  V.  The  Denver  Consolidated  Tramway  Co. 

1.  Negligence — Nonsuit. 

In  an  action  for  damages  caused  by  negligence,  it  is  not  necessary  that 
there  should  be  an  absolute  want  of  all  evidence  in  order  to  justify 
the  trial  court  in  exercising  tlie  power  of  granting  a  nonsuit  ;  but 
when  it  appears  to  the  court,  looking  at  the  evidence  in  the  most 
favorable  light  for  the  plaintiff  in  which  the  jury  would  be  at  lib- 
erty to  view  it,  that  there  is  no  evidence  which  would  justify  or 
support  a  verdict  for  him,  or  if  it  should  affirmatively  appear  from 
his  own  evidence  that  a  lack  of  due  prudence  upon  bis  part  was  the 
proximate  cause  of  his  injury,  then  it  is  the  duty  of  the  court  to 
sustain  a  motion  for  nonsuit. 

2.  Contributory  Negligence. 

The  mere  act  of  alighting  from  a  moving  car  is  not  negligence  per  se. 
The  question  as  to  whether  or  not  the  act  is  negligent  is  one  of 
fact  for  the  jury  to  determine.  This  rule  however  is  subject  to 
some  exceptions,  but  the  exceptions  must  be  in  cases  where  the  at- 
tendant circumstances  stamp  the  act  as  negligent,  such  as  the 
manner  in  which  the  act  was  attempted  to  be  performed,  and  the 
rate  of  speed  at  which  the  car  was  moving. 

3.  Negligence — Contributory  Negligence. 
Notwithstanding  the  injured  party  may  be  chargeable  with  negligence 

without  which  he  would  not  have  received  the  injuiy  complained 
of,  yet,  if  the  defendant,  with  knowledge  of  his  exposed  situation, 
did  not  exercise  reasonable  care  and  prudence  to  avoid  the  conse- 
quences of  his  negligence,  a  recovery  may  nevertheless  be  had. 

4.  Same. 

Where  the  plaintiff  testified  that  at  the  time  he  attempted  to  alight  the 
car  was  moving  very  slowly  ;  that  he  had  been  in  the  habit  of  get- 
ting off  of  cars  moving  faster  than  this  car  was  moving  ;  that  as  he 
was  in  the  act  of  stepping  off,  the  conductor  cried  "stop,"  and 
seized  him  by  the  arm  ;  that  being  in  the  act  of  stepping  off  when 
the  conductor  seized  him,  it  was  too  late  to  stop,  and  that  the  con- 
ductor seizing  and  holding  on  to  him  caused  him  to  fall;  that  the 
conductor  held  on  to  him  for  a  while  causing  him  to  roll  under  the 
step,  by  which  he  was  injured,  and  that  he  would  not  have  fallen 
but  for  the  conductor  seizing  hold  of  him;  held  error  to  suataln  a 
motion  for  nonsuit  on  the  plaintiff's  evidence. 

Error  to  the  District  Court  of  Arapahoe  County, 
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Mr.  W.  Henry  Smith  and  Mr.  W.  W.  Cover,  for  plain 
tiff  in  error. 


Mr.  A.  M.  Stevenson,  for  defendant  in  error. 
Wilson,  J.,  delivered  the  opinion  of  tlie  court. 

Plaintiff  brought  this  action  to  recover  damages  for  per- 
sonal injuries  alleged  to  have  been  received  b}^  him  through 
the  negligence  of  the  defendant  company,  while  he  was  a 
passenger  on  one  of  its  electric  street  cars  in  Denver.  At 
the  trial,  plaintiff  testified  in  his  own  behalf,  and  there  was 
also  one  other  witness,  who  however  did  not  see  the  acci- 
dent, and  whose  testimony  was  not  material  as  to  the  main 
point  in  issue.  At  the  conclusion  of  the  testimony  offered 
by  plaintiff,  the  court  upon  motion  of  (]efendant  granted  a 
nonsuit. 

At  the  time  of  the  accident,  plaintiff  was  sixty-nine  years 
of  age.  It  appears  from  his  testimony  that  about  eleven 
o'clock  at  night,  he  boarded  a  Broadway  electric  car  with 
the  intention  of  alighting  at  Curtis  street  where  it  intersects 
Fifteenth  street.  Two  cars  were  coupled  together,  the  first 
or  motor  car  being  a  closed  one,  and  the  second  an  open 
coach.  Plaintiff  took  his  seat  in  the  motor  car  near  the  for- 
ward end.  Upon  reaching  Curtis  street  at  its  easterly  side, 
the  car  slackened  its  speed,  and  the  plaintiff  thinking  it 
would  stop,  rose  and  walked  to  the  rear  platform  for  the 
purpose  of  getting  off.  When  he  reached  the  platform,  the 
speed  of  the  car  was  somewhat  accelerated,  and  the  plaintiff 
thinking  that  there  was  no  intention  of  coming  to  a  full  stop, 
stepped  on  to  the  lowest  step  of  the  platform,  and  was  in  the 
act  of  stepping  to  the  ground,  when  the  conductor  cried  to 
him  to  stop,  and  at  the  same  time  seized  him  by  the  arm. 
He  says  that  being  in  the  act  of  stepping  off,  he  had  gone  too 
far  to  stop  and  the  result  was  that  he  fell.  The  conductor, 
still  remaining  upon  the  platform,  clung  to  him  for  some  lit- 
tle distance,  and  the  plaintiff  rolling  under  the  step  of  the 
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trail  car,  had  his  leg  scraped  and  injured  by  an  iron  bolt 
which  projected  through  the  step  for  a  distance  of  about  an 
inch.  Plaintiff  charges  negligence  on  account  of  Ms  seizure 
by  the  conductor,  which  he  says  caused  him  to  fall,  and  also 
negligence  in  the  construction  of  the  car  by  allowing  the 
bolts  to  extend  through  the  step  of  the  trailer. 

It  is  needless  to  discuss  or  cite  authorities  in  support  of 
the  proposition  that  a  trial  court  may  m  any  proper  case  grant 
a  nonsuit.  It  has  been  repeatedly  affirmed  by  numerous  de- 
cisions of  tliis  court  and  of  the  supreme  court,  and  tlie 
power  is  expressly  given  by  the  code.  Code,  section  166. 
The  only  question  to  determine  is  when  a  proper  case  arises  for 
the  exercise  of  this  power.  No  general  rule  can  be  laid  down 
which  can  be  made  applicable  m  all  of  its  details  to  eveiy 
case  in  such  a  manner  as  to  relieve  the  trial  court  of  any  dis- 
cretion. The  rule,  however,  is  by  no  means  as  broad  in  its 
scope  as  contended  by  plaintiff.  It  is  not  necessary  that 
there  should  be  an  absolute  want  of  all  evidence  in  order  to 
justify  the  trial  court  in  exercising  the  power.  The  better 
rule  is,  and  one  which  is  well  sustained  and  firmly  settled 
not  only  by  reason  but  by  the  great  weight  of  autliority,  that 
when  it  appears  to  the  court,  looking  at  the  evidence  in  tlie 
most  favorable  light  for  the  plaintiff  in  which  the  jury  would 
be  at  liberty  to  view  it,  that  there  is  no  evidence  which  would 
justify  or  support  a  verdict  for  him,  then  it  is  not  only  the 
privilege  but  the  duty  of  the  court  to  sustain  a  motion  for 
nonsuit;  Schicenke  v.  Union  I).  ^  R.  C'y.,  12  Colo.  oJ:0 ;  Lord 
V.  Pueblo  S.  ^  R.  Co.,  12  Colo.  393 ;  U.  P.  %.  v.  S/embery, 
13  Colo.  141 ;  Motfut  v.  TeM,u>/.  17  Colo.  191 ;  Straffon  v.  U. 
P.  R.  R.  Co.,  7  Colo.  App.  129;  IVnmcr  v.  Kindd,  4  Colo. 
App.  170.  In  actions  of  this  kind,  it  devolves  upon  the 
plaintiff  in  the  first  instance  to  make  out  a  prima  faeie  case 
in  his  favor,  showing  that  his  injuries  resulted  from  the  negli- 
gence of  the  defendant.  If  he  fails  in  this,  or  if  it  should 
affirmatively  appear  from  his  own  evidence  that  a  lack  of  due 
prudence  upon  his  part  was  the  proximate  cause  of  his  in- 
jury, it  is  the  duty  of  the  court  upon  motion  for  nonsuit,  to 
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decide  as  a  question  of  law  that  the  action  cannot  be  main- 
tained. Bchrens  v.  K.  P.  Ry.  Co.,  5  Colo.  404.  In  this  case 
the  evidence  wholly  failed  to  make  a  prima  facie  showing  of 
any  negligence  on  the  part  of  defendant  so  far  as  the  con- 
struction of  the  car  was  concerned.  The  effort  of  the  plain- 
tiff to  bring  the  case  within  the  rule  laid  down  in  Wall  et  al. 
V.  Livezay,  6  Colo.  465,  cannot  be  sustained.  The  court 
there  held  that  in  order  to  entitle  a  passenger  to  recover 
against  a  carrier,  he  must  prove  th;it  lie  received  the  injuries 
while  upon  the  coach  or  road  of  Llie  carrier,  and  that  the 
same  were  occasioned  by  the  negligence  of  the  carrier.  The 
court  said  that  a  prima  facie  case  is  made  out  by  proof  that 
the  relation  of  carrier  and  passenger  existed  between  the 
parties  ;  that  an  accident  occurred  resulting  in  injury  to  the 
passenger ;  and  that  it  was  occasioned  by  the  failure  of  some 
poiiion  of  the  machinery,  appliances  or  means  provided  for 
the  transportation  of  the  passenger.  In  this  case,  it  was  not 
only  not  shown  that  the  accident  was  occasioned  by  failure 
of  any  portion  of  the  machinery  or  appliances  of  the  car,  but 
there  was  no  attempt  to  show  it.  It  appeared  that  the  bolt 
which  was  the  immediate  cause  or  means  of  the  injury  to 
plaintiff  was  used  to  support  the  step  so  that  passengers  might 
enter  or  depart  from  the  car,  and  that  the  projection  com- 
plai  lied  of  was  undej-neath  the  step,  where  it  could  not  possi- 
bly interfere  with  the  ingress  and  egress  of  passengers.  It 
could  no  more  be  said  to  be  a  negligent  construction  than 
would  be  the  wheels  under  the  car  by  which  it  was  moved. 
Simply  because  the  plaintiff  was  injured  by  the  bolt  does 
not  raise  a  presumption  nor  make  -a  jtrimafacie  case  of  negli- 
gence in  construction.  Especially  is  this  true,  there  being 
no  contention  nor  proof  that  any  accident  which  resulted  in 
injury  was  caused  by  the  failure  of  an}^  of  the  machinery  or 
appliances  of  the  car.  The  bolt  did  not  cause  the  plaintiff 
to  fall.  Nor  is  it  to  be  presumed  that  the  obligation  rests 
upon  the  carrier  to  so  construct  his  cars  that  no  injury  can 
be  inflicted  upon  a  person  who  gets  underneath  a  moving 
car.     If  it  be  possible  to  raise  such  a  presumption,  it  must 
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be  done  by  testimony  offered  in  the  first  instance  by  the  party 
who  seeks  to  show  or  rely  upon  it. 

That  the  mere  act  of  alighting  from  a  moving  car  is  not 
negligence  joer  se  is  well  settled  by  the  weight  of  authority. 
This  has  been  declared  to  be  the  rule  in  this  jurisdiction  by  a 
recent  decision  of  our  supreme  court,  and  further  that  the 
question  as  to  whetlier  the  act  is  or  is  not  negligent  is  one  of 
fact  for  the  jury  to  determine.  Denver  Tramway  Co.  v.  Reid, 
22  Colo.  362.  It  is  true  the  court  says  the  rule  is  subject  to 
some  exceptions,  but  manifestly  these  exceptions  must  be  in 
cases  where  the  attendant  circumstances  clearly  stamp  the  act 
as  negligent.  Chief  among  these  circumstances  necessary 
and  important  to  be  considered  are  the  manner  in  which  the 
act  was  attempted  to  be  performed,  and  the  rate  of  speed  at 
which  the  car  was  moving  at  the  time.  If  the  evidence 
.should  disclose  that  the  passenger  was  heavily  incumbered 
with  packages  or  bundles,  so  as  to  palpably  impede  his  move- 
ments, and  it  could  be  reasonably  inferred  that  by  reason  of 
this  the  accident  happened,  or  if  his  manner  of  alighting, — 
by  jumping,  for  instance. — was  such  as  to  clearly  indicate  that 
it  was  the  direct  cause  of  the  injury,  or  if  the  car  was  running 
at  such  a  high  rate  of  .speed  as  to  make  it  manifest  that  the 
act  would  probably  result  in  pereonal  injury,  it  is  obviout; 
tliat  a  state  of  facts  would  have  been  shown  stamping  the 
act  dn  unmistakably  negligent,  and  there  would  be  no  neces- 
sity for  submitting  it  to  a  jury  for  its  determination.  In 
the  case  at  bar,  the  evidence  before  the  court  and  upon  whicli 
it  granted  a  nonsuit,  did  not  show  anything  as  to  the  manner 
of  plaintiff  in  attempting  to  alight,  by  which  a  claim  of  neg- 
ligence could  be  sustained.  Nor  was  there  any  testimony  to 
show  that  the  car  was  moving  at  a  rate  of  speed  from  which 
it  could  be  reasonably  or  at  all  inferred  that  the  act  of  alight- 
ing would  in  consequence  thereof  be  dangerous,  and  probably 
result  in  injury  to  the  passenger.  On  the  contrary,  the  tes- 
timony of  the  plaintiff  was  that  at  the  time  the  car  "was 
running  very  slow,"  and  that  he  had  gotten  off  before  "when 
it  was  going  a  good  deal  faster."     The  only  other  witness 
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who  testified  said  that  "  the  cars  were  moving  slowly," — 
under  these  circumstances  and  with  this  evidence  we  do  not 
think  that  the  trial  court  looking  at  the  testimony  in  the 
most  favorable  light  for  the  plaintiff  in  which  a  jury  would 
have  been  at  liberty  to  consider  it,  was  justified  in  conclud- 
ing as  a  matter  of  law  that  plaintiff  was  shown  to  have  been 
guilty  of  negligence  which  directly  contributed  to  his  injury 
and  therefore  barred  his  right  to  a  recovery. 

Assuming  however  that  the  evidence  warranted  the  con- 
clusion that  the  act  of  plaintiff  in  attempting  to  alight  at  the 
time  and  in  the  manner  which  he  did  was  negligent,  the  judg- 
ment of  nonsuit  was  erroneous  upon  another  ground.  It  is 
a  well-settled  rule  of  the  law  of  negligence,  affirmed  by  re- 
peated decisions  of  this  court,  of  our  own  supreme  court, 
and  of  the  supreme  court  of  the  United  States,  that  even 
though  an  injured  party  may  have  been  guilty  of  negligence, 
this  does  not  necessarily  defeat  his  right  to  recover  damages. 
Notwithstanding  the  injured  party  may  be  chargeable  with 
negligence  without  which  he  would  not  have  received  the  in- 
jury complained  of,  yet,  if  the  defendant,  with  knowledge  of 
his  exposed  situation,  did  not  exercise  reasonable  care  and 
prudence  to  avoid  the  consequences  of  his  negligence,  a  re- 
covery may  nevertheless  be  had.  Denver,  etc..  Transfer  Co. 
V.  Divyer^  3  Colo.  App.  411 ;  ICansas  Pacific  Railway  Co.  v. 
Crdu/iier,  4  Colo.  525 ;  Inland  ^  Seaboard  Coasting  Co.  v. 
To/son,  139  U.  S.  558 ;  E.  R.  Co.  v.  Harmon,  147  U.  S.  583. 

On  the  same  principle,  and  with  equal  if  not  more  reason, 
a  recovery  will  not  be  precluded  if,  instead  of  an  act  of  omi.s- 
sion,  the  defendant,  with  knowledge  of  plaintiff's  exposed 
and  dangerous  situation,  without  the  exercise  of  reasonable 
care  and  prudence  commits  an  act  which  increases  the  danger 
and  which  it  can  be  reasonably  inferred  was  the  immediate 
cause  of  the  accident,  and  without  which  the  injury  might 
not  have  been  occasioned. 

Plaintiff  testified  positively  that  it  was  the  act  of  the  con- 
ductor in  seizing  and  holding  to  him  which  caused  him  to 
fall  and  suffer  the  coiisequent  injury.     This  might  or  might 
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not  have  been  true,  but  there  was  no  other  evidence  on  the 
point,  and  there  was  nothing  in  the  character  of  the  act  nor 
in  the  attendant  circumstances  as  shown,  from  which  the 
court  couki  reasonably  draw  the  inference  that  plaintiff's 
contention  was  not  correct,  nor  well  founded.  Defendant 
might  have  shown  sufficient  to  have  justified  such  a  conclu- 
sion, but  it  did  not  do  so. 

We  are  aware  that  the  law  has  such  a  high  regard  for  hu- 
man life  that  it  will  not  ordinarily  impute  negligence  to  an 
efifort  to  preserve  or  even  to  protect  one  from  great  personal  in- 
jury. Such  an  act  may  however  become  negligent  in  the  eyes 
of  the  law,  even  tiiough  there  be  no  question  as  to  honesty  of 
purpose,  if  done  under  such  circumstances  as  to  constitute 
rashness,  or  manifest  great  want  of  care  and  caution  in  the 
judgment  of  prudent  persons.  Before,  however,  this  princi- 
ple of  the  law  could  have  been  invoked  in  behalf  of  defend- 
ant, it  was  necessary  to  have  first  shown  with  reasonable 
certainty  the  state  of  facts  upon  which  alone  it  could  have 
been  based.  It  did  not  sufficiently  appear  from  the  evidence 
on  which  the  court  granted  a  nonsuit  that  the  plaintiff  was 
in  imminent  or  serious  danger  in  attempting  to  alight  from 
the  moving  car,  nor  that  there  was  even  such  apparent  dan- 
ger as  to  excuse  or  justify  the  act  of  the  conductor,  nor  that 
tlie  conductor's  act  was  not  made  negligent  by  a  careless,  im- 
prudent or  reckless  manner  of  performance.  All  of  these 
things  may  be  shown  by  the  further  introduction  of  testi- 
mony, but  none  appear  from  the  evidence  in  the  record  with 
sufficient  clearness  and  certainty  to  sustain  a  judgment  of 
nonsuit. 

For  these  reasons  the  judgment  will  be  reversed  and  re- 
manded for  further  proceedings  in  accordance  with  the  views 
herein  expressed. 

Reversed. 

ON  MOTION  EOR  REHEARING. 

Per  Curiam.     One  of  the  chief  arguments  urged  in  sup- 
port of  the  petition  for  a  rehearing  is  that  the  question  of 
Vol.  XI — 13 


iri  PosTEN  V.  Denver  Tramway  Co.      [Jan.  T^ 

plaintiff's  contributory  negligence  was  not  involved  in  the 
ca.se,  and  that  this  court  erred  in  discussing  that  question  in 
its  opinion.  We  find  in  the  bill  of  exceptions  that  the  mo- 
tion for  nonsuit  made  by  defendant  and  sustained  by  the 
court  was  based  upon  the  following  grounds,  namely :  "  That 
the  plaintiff  has  failed  to  show  that  the  defendant  was  negli- 
gent upon  tlie  occasion  in  question,  and  for  the  further  rea- 
son that  the  plaintiff  has  failed  to  establish  the  negligence 
charged  in  his  complaint  agamst  the  defendant,  or  any  negli- 
gence on  the  occasion  in  question ;  and  for  the  further  rea- 
son that  the  negligence  of  the  plaintiff  himself  as  shown  by 
his  testimony  in  his  endeavor  to  make  out  a  case,  directly 
contributed  to  the  injury  complained  of." 

The  opinion  of  the  trial  court  does  not  appear  in  the  record, 
and  we  are  not  therefore  advised  upon  what  ground  it  based 
its  action  in  sustaining  the  motion.  Presumably  the  court 
considered  all  of  the  grounds  assigned  in  the  motion,  and  for 
aught  we  know,  may  have  based  its  action  entirely  upon  the 
ground  of  contributory  negligence  b}'-  the  plaintiff.  It  was 
therefore  not  only  proper,  but  fair  and  right  to  the  trial  court 
that  this  court  should  consider  the  evidence  in  the  light  of 
these  reasons  assigned  foi'  the  nonsuit,  in  determining  the 
question  as  to  whether  the  nonsuit  was  proper ;  and  we  do  not 
consider  that  we  were  necessarily  relieved  from  this  obligation 
because  defendant  in  its  brief  in  this  court  failed  to  discuss 
the  question  of  contributory  negligence.  It  may  have  been 
the  determinative  question  which  induced  the  trial  court  to 
grant  the  nonsuit.  It  might  have  found  as  to  all  of  the  other 
questions  raised  that  there  was  evidence  tending  to  show  neg- 
ligence on  the  part  of  defendant,  but  because  |)laintiff  himself 
had  been  guilty  of  negligence  which  contributeu  directly  to 
the  injury,  his  recovery  was  barred.  We  fail  to  see,  therefore, 
wherein  this  court  has  gone  outside  of  the  record  by  discuss- 
ing this  question. 

The  motion  for  nonsuit  was  based  upon  the  showing  made 
by  plaintiff  alone,  and  defendant  presented  no  evidence  what- 
ever.    We  held  in  the  opinion  that  upon  the  evidence  as  pre- 
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sented,  there  did  not  appear  such  a  failure  of  proof  to  sustain 
the  charge  of  defendant's  negligence,  nor  such  proof  of  plain- 
tiff's contributor}'  negligence,  as  to  sustain  or  justify  a  non- 
suit. We  see  nothing  in  the  brief  of  defendant  on  its  motion 
for  rehearing  sufficient  to  change  our  views  in  any  manner. 
The  motion  for  rehearing  is  denied. 
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[No.  1365.] 

Tennis  &  Co.  v.  Barnes  &  Co. 

1.  Pleading — Legal  Conclusion. 

A  pleading  which  amounts  merely  to  a  legal  conclusion  is  properly 
stricken  out  on  motion. 

2.  Feaudulent  Conveyance. 

Where  the  owner  of  real  estate  mortgaged  it  for  about  its  full  value  and 
afterwards  gave  to  her  liusband  a  power  of  attorney  with  full  power 
to  dispose  of  the  property  for  any  purpose  and  in  any  way  that  she 
herself  might  do,  and  the  husband  as  attorney  deeded  the  property 
to  himself  and  afterwards  deeded  it  direct  to  the  mortgagee  in  pay- 
ment of  his  wife's  indebtedness,  held  that  other  creditors  of  the 
wife  had  no  grounds  for  complaint  and  could  not  set  aside  the  con- 
veyance. Under  the  power  of  attorney  the  husband  could  convey 
the  property  in  payment  of  the  wife's  debts,  and  the  property  hav- 
ing been  appropriated  to  pay  her  debts  and  at  its  fair  value,  the  fact 
that  the  husband  first  deeded  the  property  to  himself  and  then  di- 
rect to  the  mortgagee  instead  of  deeding  it  as  attorney  to  the  mort- 
gagee, was  immaterial  and  worked  no  fraud  or  prejudice  to  other 
creditors. 

Appeal  from  the  District  Court  of  La  Plata  County. 

Mr.  T.  J.  Jackson  and  Mr.  F.  C.  Perkins,  for  appellant. 

Messrs.  Ritter  &  Russell,  for  appellee. 

Bissell,  J.,  delivered  the  opinion  of  the  court. 

The  plan  pursued  by  tlie  owner  of  the  realty  to  apply  it 
to  the  satisfaction  of  her  debts  was  somewhat  curious  and 
unusual,  but  under  the  facts  found  by  the  court,  we  have  no 
difficulty  in  upholding  the  judgment  which  establishes  its 
validity.  Prior  to  March,  1893,  Sophia  DeWitt  was  the 
owner  of  a  lot  in  Durango.     While  she  held  title,  she  exe- 
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cuted  a  trust  deed  on  the  premises  to  one  Field,  to  secure  an 
indebtedness  amounting  to  $1,080,  represented  by  a  note  pay- 
able April  1,  1896,  with  interest.  This  deed  was  recorded. 
Later  and  in  June,  1893,  still  holding  title,  she  executed  an- 
other trust  deed  to  Schutt  as  trustee,  to  secure  $215  and  in- 
terest to  Barnes  &  Co.  On  the  7th  of  July  following,  she 
made  still  another  trust  deed  to  the  same  trustee  Schutt,  to 
secure  $411.65,  with  interest,  which  was  also  payable  to  the 
order  of  Barnes  &  Co.  The  trust  deeds  to  Schutt  not  only 
secured  the  indebtedness  of  Barnes  &  Co.  but  were  given  for 
the  repayment  of  whatever  might  be  advanced  or  expended 
by  Barnes  &  Co.  in  the  payment  of  taxes  or  any  other  liens 
or  assessments  on  the  propert}'.  In  October,  Mrs.  DeWitt 
gave  a  power  of  attoi-ney  to  her  husband  Jonathan  S.  wliich 
gave  him  broad  powers  to  mortgage,  lease,  sell,  or  dispose  of 
the  property  to  pay  debts  or  otherwise,  and  in  general  to  do 
everything  that  the  owner  herself  might  do  in  the  disposition 
of  the  property  for  any  purpose.  This  letter  of  attorney  was 
recorded  and  would  have  been  ample  and  broad  enough  to 
give  Jonathan  full  power  to  convey  the  property  to  Mrs.  De- 
Witt's  creditors  either  to  secure,  or  to  pay  her  debts  as  he 
might  see  fit.  On  the  10th  of  November  as  an  attorney  in 
fact,  he  made  a  deed  of  ihe  property  to  himself.  On  the  5th 
of  December,  none  of  the  notes  or  trust  deeds  having  been 
paid  or  released,  he  conveyed  the  property  direct  to  Barnes  & 
Co.  in  pa}nnent  of  the  notes  which  Barnes  &  Co.  held.  They 
took  the  title  under  an  agreement  to  satisfj^  that  paper,  and 
to  pay  the  interest  and  charges  on  the  Field  note.  The  title 
was  thus  transferred  to  pay  the  debts  which  Mrs.  DeWitt 
owed  Barnes  &  Co.  but  subject  also  to  the  lien  of  the  Field 
trust  deed  which  was  an  indebtedness  due  from  lier.  The  total 
indebtedness  thus  provided  for  amounted  to  about  ■lt'2,000. 
The  court  found,  and  there  was  some  evidence  in  the  case  to 
that  point,  although  it  is  not  very  direct  nor  satisfactory,  that 
the  incumbrances  amounted  to  about  the  full  value  of  the 
property.  The  pivotal  finding,  which  is  entirely  justified, 
was  that  the  transfer  was  made  to  Barnes  &  Co.  in  good  faith. 
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and  without  fraud  or  intent  to  hinder  or  delay  other  creditors, 
and  to  satisfy  legitimate  debts  owing  by  the  antecedent  holder 
of  the  title,  Mrs.  DeWitt.  Some  time  after,  the  appellants, 
Tennis  &  Co.,  sued  out  an  attachment  and  levied  it  on  the 
lot  as  the  property  of  Mrs.  DeWitt,  who  then  had  neither 
title  nor  color  of  record  title.  After  this  levy,  Barnes  &  Co. 
intervened  in  the  suit,  set  up  these  various  transactions  and 
sought  to  have  the  attachment  dissolved  and  the  levy  removed 
as  a  cloud  on  their  title. 

On  the  facts  heretofore  stated,  the  court  found  with  the 
interveners  and  they  had  judgment  accordingly  which  this 
appeal  is  prosecuted  to  reverse.  The  appellants  assign  a 
good  many  errors  but  we  are  unable  to  see  that  any  of  them 
are  of  sufficient  importance  or  sufficiently  well  laid  to  war- 
rant a  reversal.  Prior  to  the  actual  trial,  the  attachment 
plaintiffs  filed  a  reply  to  the  petition  of  intervention,  and 
the  court  on  the  motion  of  the  intervenors  struck  out  part 
of  it  as  not  well  pleaded,  and  of  this  action  the  appellants 
complain.  There  are  several  answers  to  this  contention ; 
in  the  first  place,  part  of  the  motion  was  properly  granted 
because  it  was  simply  the  pleading  of  a  legal  conclusion  which 
raised  no  issue.  It  is  barely  possible  that  a  portion  of  the 
second  paragraph  in  the  reply  was  a  good  pleading,  but  if  it 
was,  the  appellants  were  not  harmed  by  the  court's  order.  The 
portion  of  the  second  paragraph  which  may  possibly  present 
a  good  issue,  was  an  allegation  that  the  transfer  was  without 
consideration,  and  made  to  hinder,  delay  and  defraud  credit- 
ors. As  we  look  at  it,  this  only  attacked  the  conveyance  to 
Jonathan  S.  DeWitt,  which  would  raise  an  immaterial  issue, 
because  even  though  the  conveyance  was  bad  as  to  him,  yet, 
if  he  afterwards  transferred  the  title,  whether  under  his 
power  of  attorney,  or  as  the  holder  of  the  legal  title  to  pay 
Mi's.  De Witt's  debts,  it  was  such  an  evident  execution  of  the 
right  he  possessed  under  that  power  that  the  invalidity  of 
the  conveyance  to  him  was  of  very  slight  consequence.  If 
this  presented  an  issue  as  to  the  good  faith  of,  or  the  consid- 
eration for,  the  transfer,  that  matter  was  otherwise  sufficiently 
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presented  and  the  whole  matter  was  made  the  subject  of 
proof,  treated  as  an  issue,  and  on  it,  the  courts  found  the 

facts  adversely  to  the  appellants.  In  this  it  was  entirely  jus- 
tified. The  error,  therefore,  if  the  court  committed  one,  in 
granting  the  motion  to  strike  out  did  not  harm  the  appellants, 
and  the  judgment  ought  not  to  be  disturbed  because  of  it. 

We  do  not  intend  to  go  through  the  assignments  of  error 
serially,  but  to  indicate  generally  our  views  respecting  the 
appellants'  contentions.  We  are  quite  ready  to  concede  that 
if  the  title  had  stood  in  Jonathan  De  Witt  when  the  attachment 
was  levied,  the  attaching  creditors  could  have  subjected  the 
property  to  the  payment  of  Mrs.  De  Witt's  debts.  No  process 
was  levied  until  after  DeWitt  had  undertaken  to  convey  the 
title  to  Barnes  &  Co.  for  a  lawful  purpose.  This  transaction 
was  entirely  legitimate  and  proper.  It  was  done  in  good  faith 
to  pay  honest  and  legitimate  obligations,  and  it  was  a  proper 
appropriation  of  the  property  to  purposes  which  were  legal  and 
which  might  have  been  carried  out  without  the  slightest  ques- 
tion under  the  power  of  attorney.  We  cannot  see  that  any 
principle  of  law  is  violated,  or  that  any  wrong  has  been  done 
these  attaching  creditors  because  he  took  tlie  other  course,  and 
deeded  it  to  himself  and  then  transferred  the  title  to  his  wife 's 
creditors.  If  he  had  the  power  to  do  it  by  virtue  of  his  war- 
rant of  authority,  the  creditors  wlio  got  the  title  without  covin 
and  in  good  faith  ought  to  hold  it  free  from  the  levies  of  sub- 
sequent attachments.  Although  we  intimate  no  direct  opin- 
ion about  it,  we  do  not  wish  to  be  understood  as  holding  that 
on  proper  proceedings  in  equity  on  a  bill  filed  for  the  purpose 
Tennis  &  Co.  might  not  have  investigated  the  conveyance, 
and  if  they  could  have  shown  that  there  was  a  wide  difference 
between  the  value  of  the  property  conveyed  and  the  debts 
they-  might  have  been  entitled  to  some  relief.  We  are  not 
inclined  to  that  opinion  when  the  circumstances  are  as  the 
court  found  them.  The  debts  and  the  value  of  tlie  property 
were  about  equal ;  the  purpose  was  simply  the  application  of 
the  property  to  the  payment  of  tlie  debts  and  this  Mrs.  De- 
Witt  might  do,  or  her  agent  might  do  it,  and  if  the  act  was  ac- 
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coraplished  although  in  this  irregular  way.  we  do  not  see  how 
these  other  creditors  can  complain  when  they  proceeded  after 
the  transfer  had  been  made. 

It  is  quite  true  there  is  no  evidence  of  ratification  but  we 
do  not  deem  that  as  material  or  vitally  important  because  al- 
though she  might  disaffirm  the  conveyance  made  by  the  trus- 
tee to  himself,  yet,  when  he  transferred  the  property  to  her 
creditors  in  the  payment  of  her  debts  as  he  had  a  right  to  do 
tinder  his  power,  we  do  not  think  it  lay  with  the  principal  to 
disaffirm  the  act.  Her  silence  and  apparent  acquiescence  in 
the  act  would  amount  to  an  affirmance,  and  we  do  not  believe 
that  Tennis  &  Co.  without  some  proof  of  fraud  or  of  color- 
able transfer  are  in  a  position  to  assert  any  rights  that  Mrs. 
DeWitt  might  have  under  other  circumstances.  This  is  a 
sufficient  statement  of  our  conclusions  in  affirmance  of  the 
judgment,  and  believing  it  to  be  entirely  right  and  to  ade- 
quately and  equitably  settle  the  rights  of  the  parties  we  shall 
sustain  it. 

AffirmeiL 
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Replevin — Change  of  Possession — Instruction. 

In  an  action  of  replevin  to  recover  a  stock  of  goods  from  the  sheriff,  at- 
tached by  him  as  the  property  of  M.,  the  former  owner,  where  plain- 
tiff had  purchased  the  property  and  been  in  i)ossessionfor  a  consid- 
erable time,  and  there  was  nc  allegation  of  actual  fraud  in  the  sale 
by  M.  in  the  answer,  an  allegation  that  at  the  time  of  the  levy  of 
the  attachment  M.  was  in  possession  of,  and  exercising  complete 
control  and  ownership  over,  the  goods  as  of  her  own  property,  is  not 
a  sufficient  allegation  that  there  had  been  no  change  of  possession. 
And  the  fact  that  plaintiff  employed  M.  to  trim  hats  and  do  other 
work  about  the  store  and  paid  her  a  fixed  compensation,  neither  in- 
dicated or  tended  to  prove  that  M.  was  in  custody  of  the  store,  or 
in  possession  of  the  goods.  And  an  instruction  that  there  was 
neither  allegation  nor  proof  that  there  was  no  change  of  possessioQ 
was  justified. 
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Appeal  from  the  District  Court  of  La  Plata  County. 

Mr.  T.  J.  Jackson  and  Mr.  F.  C.  Perkins,  for  appellant. 
Messrs.  Gerry  &  Johnson,  for  appellee. 
BissBLL,  J.,  delivered  the  opinion  of  the  court. 

This  action  involved  a  stock  of  millinery  goods  claimed  by 
the  appellee,  Mrs.  Cameron.  At  the  time  this  replevin  suit 
was  begun  it  had  been  levied  on  by  the  sheriff  under  an  at- 
tachment issued  against  Rosa  L.  Mallett.  In  her  complaint, 
plaintiff  alleged  title,  and  the  defendant  answered  that  he  was 
the  sheriff  of  La  Plata  county,  and  as  such,  and  having  writs 
of  attachment  properly  issued  in  suits  brought  by  Edson 
Keith  &  Co.,  against  Rosa  L.  and  Geo.  R.  Mallett,  and  O.  B. 
Tennis  &  Co.,  against  Mrs.  Mallett  alone,  he  had  levied  on 
the  goods  as  the  property  of  Rosa  L.  Mallett.  At  the  time  of 
the  levy  Mrs.  Cameron  was  in  possession  of  the  stock,  selling 
and  disposing  of  it  in  the  usual  course  of  business,  and  appro- 
priating the  proceeds  to  her  own  use.  It  will  be  observed 
that  there  was  no  allegation  of  fraud  in  any  of  the  transac- 
tions which  form  the  basis  of  Mrs.  Cameron's  title,  and  no  al- 
legation that  there  was  no  change  of  possession  at  the  time  of 
tiie  sale,  other  than  the  general  averment  that  the  property 
was  in  the  possession  of  Mrs.  Mallett,  and  had  never  gone 
from  her  up  to  the  time  the  writs  were  levied. 

The  transactions  which  gave  rise  to  the  suit  can  be  very 
briefly  stated.  Mrs.  Mallett  was  formerly  the  owner  of  the 
stock.  By  the  purchase  she  had  incurred  an  indebtedness  to 
a  concern  dealing  in  that  class  of  merchandise  known  as  the 
Tootle-Maddox- Weakly  Millinery  Company.  She  could  not 
pay  her  obligations  and  an  agent  of  that  company  came  to 
Durango  to  effect  a  settlement.  The  negotiations  resulted 
in  a  sale  of  the  goods  by  Mrs.  Mallett  to  this  company,  and 
she  gave  them  a  bill  of  sale  and  they  surrendered  her  notes 
which  had  been  given  for  the  purchase  price.     Through  its 
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agent,  Mr.  Johnson,  the  company  took  possession  and  put 
Mr.  Mallett  in  charge.  It  appears  from  the  t^estimony  that 
Mr.  Mallett  was  without  interest,  and  was  in  a  legal  sense  a 
stranger  to  the  transaction.  On  subsequent  conference  with 
an  attorney  respecting  it,  it  was  deemed  wise  to  displace  Mr. 
Mallett.  He  was  immedia'vly  discharged,  the  store  occupied 
by  the  agent  and  the  back  rooms  which  seem  to  have  been 
connected  with  the  part  of  the  building  where  the  goods  were 
kept  were  nailed  up,  and  there  was  no  connection  between 
them  and  the  store.  The  company  was  telegraphed  to  and 
sent  Mrs.  Cameron  to  take  charge  of  tlie  stock  and  sell  it  out 
for  their  benefit.  The  signs  which  Mrs.  Mallett  had  thereto- 
fore had  on  the  store  were  taken  down  and  replaced  by  others 
which  were  of  large  size  and  covered  the  whole  front  of  it. 
Mrs.  Cameron  remained  in  possession  for  some  days  as  the 
agent  and  representative  of  the  purchasers.  During  this  time 
the  MaUetts  were  not  in  possession,  nor  about  the  store,  and 
had  nothing  to  do  with  the  sale  or  control  of  the  stock,  and 
so  far  as  external  evidence  went,  the  purchasers  had  complete 
control  and  possession.  Matters  continued  in  this  way  for 
some  few  days  when  Miss  Bowman  came  on  and  took  posses- 
sion as  the  agent  of  the  company,  and  commenced  dealing 
with  the  stock  as  their  representative.  Shortly  after  she  sold 
the  stock  to  Mra.  Cameron.  The  evidence  tended  to  show 
that  the  vendee  paid  value  for  it,  partly  in  cash,  and  partly 
by  note,  went  into  possession,  and  continued  to  deal  with  it 
as  her  own  for  a  very  considerable  period.  The  attachment 
writs  in  these  suits  were  not  levied  for  more  than  two  months. 
The  levies  were  made  on  the  claim  that  the  stock  was  really 
the  property  of  Mrs.  Mallett,  and  that  there  had  been  no 
change  of  jiossession  such  as  the  law  requires  when  personal 
property  is  sold  and  the  creditors  of  the  vendor  levy  their 
writs.  The  case  was  tried  by  a  jury  and  submitted  to  them 
under  instructions  which  fairly  stated  the  law.  The  jury 
found  that  the  appellee  was  the  owner  of  the  goods  and  en- 
titled to  the  possession,  and  that  the  writs  were  wrongfully 
levied.     In  the  course  of  the  charge  the  court  stated,  in  this 
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case  there  was  neither  allegation  nor  proof  that  there  was  no 
change  of  possession,  and  if  they  found  from  all  the  evidence 
in  the  case  tliat  the  plaintiff  Mrs.  Cameron  did  purchase  tlie 
goods  from  Tootle-Maddox- Weakly  Millinery  Company  for  a 
valuable  consideration,  their  verdict  must  be  for  the  plaintiff. 
The  jury  so  found.  The  evidence  supports  the  verdict,  and 
we  are  unable  to  discover  in  the  arguments  of  counsel,  or  in 
the  record,  any  reason  why  it  should  be  disturbed.  The  ap- 
pellant contends  that  the  instruction  was  erroneous,  but  we 
do  not  think  his  contention  has  any  foundation.  There  was 
no  allegation  in  the  answer  that  the  sale  was  a  fraudulent 
one,  nor  was  there  any  averment  that  there  had  been  no 
change  in  possession,  except  what  may  be  termed  an  inferen- 
tial allegation  to  that  effect,  resulting  from  the  averment 
that  at  the  time  of  the  levy  the  goods  were  in  the  complete 
and  absolute  control  of  Rosa  Mallett  at  the  store,  and  that 
she  was  exercising  the  supervision  of  ownership  and  dealing 
with  them  as  her  own  in  the  usual  course  of  business.  While 
this  averment  might  under  some  circumstances  be  taken  as 
one  to  the  point  that  there  had  been  no  change,  it  was  not  a 
distinct  allegation  that  there  had  been  none,  but  rather  one 
that  at  the  time  of  the  levy  Mi-s.  Mallett  was  in  possession. 
We  think  the  charge  was  entirely  justified  by  the  proof  be- 
cause there  was  no  evidence  to  the  proposition  that  subse- 
quent to  the  sale  by  Mrs.  Mallett,  the  goods  did  not  pass  into 
the  hands  of  other  parties,  who  remained  continuously  and 
notoriously  in  control  for  more  than  two  montlis,  dealing  with 
them  as  their  own  and  as  purchiisers  for  a  valuable  considera- 
tion. The  only  possible  basis  for  the  position  is  that  after 
Mrs.  Cameron  bought  the  stock,  she  subsequentl}'  emploj^ed 
Mrs.  Mallett  to  trim  hats  and  do  other  work  about  the  store 
for  an  agreed  compensation,  which  was  paid  her.  But  this 
neither  indicates  nor  tends  to  prove  that  Mrs.  Mallett  was 
ever  in  the  custody  of  the  store  or  in  possession  of  the  goods, 
or  that  she  ever  exercised  any  acts  of  ownership  over  them 
after  they  were  sold  to  the  millinery  company  or  after  they 
passed  into  the  control  of  its  agents.     It  is  very  clear  to  our 
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minds  that  Mrs.  Cameron  bought  ihe  goods  for  value,  paid 
for  them,  that  they  were  delivered  to  her,  and  she  held  them 
for  several  weeks  prior  to  the  levy.  There  is  no  proof  to  bring 
the  case  within  the  authorities  which  hold  sales  of  personal 
property  void  when  there  has  been  no  open  and  evident  trans- 
fer. 

The  sheriff  made  out  no  defense  by  his  proof,  the  verdict 
of  the  jury  is  fully  sustained  by  the  testimony,  and  the  judg- 
ment will  accordingly  be  affirmed. 

Affirmed. 


[No.  1356.] 
Denver  &  Rio  Grande  Railroad  Co.  v.  Andrews. 

1 .  Railroads — Negligence— Snowslide. 

A  railroad  company  is  not  liable  for  injuries  to  a  passenger  caused  by  a 
snowslide  in  tlie  mountain  which  struck  and  derailed  the  train  at  a 
point  on  the  road  where  a  slide  had  never  been  known  before,  and 
where  there  was  no  reason  to  anticipate  one.  A  snowslide  in  such 
a  case  is  an  inevitable  accident. 

2.  Same. 

The  use  of  a  sn  \  [)Iow,  which  had  usually  been  sufiScient  to  clear  the 
track  in  such  cases,  instead  of  a  rotary,  was  not  negligence  where 
the  evidence  showed  the  rotary  would  not  have  been  useful  in  the 
damp  snow,  and  would  not  have  prevented  the  accident  unless,  pos- 
sibly, by  being  run  ahead  it  miffht  have  brought  down  the  slide  be- 
fore the  arrival  of  the  train. 

.}.  Appellate  Practice — Omission  from  Record. 

The  omission  of  unimportant  evidiinco.  not  bearing  on  the  main  issue 
from  the  bill  of  exceptions,  does  not  preclude  an  examination  of 
the  bill  of  exceptions  on  appeal. 

Appeal  from  the  District  Court  of  La  Plata  County. 

Messrs.   Wilson    &    McCloskey,   Messrs.   Wolcott  «& 
Vaile,  and  Mr.  VVm.  W.  Field,  for  appellant. 

Mr.  T.  J.  Jackson  and  Mr.  F.  C.  Perkins,  for  appellee. 
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BissELL,  J.,  delivered  the  opinion  of  the  court. 

The  casualty  which  wrecked  the  Rio  Grande  train  between 
Antonito  and  Durang-o  was  involved  in  a  suit  decided  in  this 
court  at  the  January  term  of  1897,  found  in  the  9th  Colo. 
Court  of  App.  86.  Dt^nver  ^  Rlo'xrandc  Railroad  Gomiiauy 
V.  Pihjrim.  The  two  suits  were  tried  on  a  totally  different 
basis.  In  the  Pilgrim  cEise  the  plan  adopted  in  the  make-up 
of  the  train  was  the  negligence  charged.  In  the  present  suit 
what  is  averred  is  negligence  in  its  operation.  In  the  state- 
ment of  facts  we  shall  be  less  full  and  precise  than  usual  be- 
cause the  former  opinion  fully  illustrates  the  situation.  On 
or  about  the  1st  of  February,  1893,  Mrs.  Andrews  was  a  pas- 
senger for  hire  on  the  train  when  the  accident  happened. 
When  the  train  started  from  Alamosa  it  was  made  up  of  two 
engines,  a  combination  mail  and  baggage  car,  a  passenger 
coach,  and  a  sleeper.  At  Antonito  an  engine  was  detached 
from  a  freight  and  put  in  front  of  it,  and  to  this  engine  was 
attached  a  snow  or  push  plow  to  clear  the  track.  It  ap- 
peared that  the  supeiintendent  of  this  division  of  the  road 
was  advised  at  Alamosa  that  a  storm  was  prevailing  in  the 
mountains,  and  he  apparently  had  further  advices  respecting 
its  extent  and  severity  at  Antonito  where  he  attached  the 
snowplow  and  the  freight  engine.  The  caboose  was  taken 
off  the  freight  and  coupled  on  to  the  rear  end  of  the  train 
in  order  to  have  it  taken  back  by  the  added  engine  when 
it  returned  to  Alamosa.  The  superintendent  rode  on  it  to 
the  point  of  the  accident.  The  train  encountered  a  good 
deal  of  snow,  though  it  was  not  enough  to  oljstruct  its  reg- 
ular running,  and  it  was  able  not\\TLthstanding  the  obstruc- 
tion to  make  the  usual  time,  and  it  was  nearly  on  schedule 
when  it  reached  the  point  where  it  was  thrown  from  the 
track.  For  some  distance,  from  what  is  known  as  Toltec 
Station,  the  road  is  fuU  of  curves.  What  is  called  Phan- 
tom Curve  commences  at  the  place  of  the  accident.  It  is 
very  difficult  to  describe  the  precise  condition  which  is  well 
illustrated  by  the  photographs  which  are  attached  to  tlie  bill 
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of  exceptions  as  exhibits  which  were  offered  in  evidence. 
We  will  endeavor  to  state  the  situation.  The  road  there 
runs  nearly  west,  and  in  the  direction  in  which  the  train 
was  going  the  hillside  is  on  the  right  of  the  track.  At  a 
short  distance  from  the  track  the  mountain  rises  quite  ab- 
ruptly, though  a  little  further  back  it  slopes  off  again,  and 
the  bottom  is  seamed  and  divided  by  gulches  or  gullies. 
Immediately  at  the  point  where  mile  post  311  is  set  there 
is  a  narrow  gulch  coming  down  from  the  range  which  opens 
out  at  the  bottom  into  a  small  gulch  or  draw  covered  with 
rocks.  Right  at  the  mile  post  the  ground  is  nearly  level  for 
about  thirty-five  feet  when  it  arises  abruptly  and  sharply.  On 
the  opposite  or  left  hand  side  there  is  a  very  deep  ravine  run- 
ning at  a  very  acute  angle  to  the  bottom  of  the  gulch.  As 
the  train  reached  this  mile  post  there  was  considerable  snow 
on  the  track,  probably  some  two  or  three  feet,  possibly  more, 
but  the  motive  power  was  sufficient  to  force  the  snow  off  and 
enable  the  train  to  maintain  its  usual  time.  Just  as  the  head 
engine  reached  the  cut  at  the  beginning  of  Phantom  Curve 
the  snow  which  filled  the  gulch  first  described  moved  down 
and  produced  what  is  commonly  known  as  a  snowslide, 
pressed  against  the  train  and  almost  instantly  threw  the 
passenger  coach,  sleeper  and  the  caboose  bodily  off  the 
track,  and  they  went  rolling  down  the  hiU  for  about  180 
feet,  when  the  sleeper  in  which  Mrs.  Andrews  was  riding 
struck  a  tree,  split  in  two,  and  the  cars  were  thus  stopped. 
Strange  to  say,  nobody  was  very  severely  hurt,  and  so  far 
as  we  are  advised  by  the  two  records,  the  only  persons  re- 
ceiving much  injury  were  the  porter  and  Mrs.  Andrews. 
For  these  injuries  they  both  brought  their  independent  suits 
on  the  bases  which  have  been  suggested.  The  first  suit  was 
reversed  on  an  instruction  and  the  case  was  sent  back  for  a 
new  trial,  because  there  was  evidence  in  the  record  respect- 
ing the  plan  adopted  in  tlie  make-up  of  the  train  which  left 
a  question  for  the  jury  whether  tlie  road  had  adopted  the 
usual  plan,  and  the  one  most  consistent  with  the  greatest 
safety  of  the  passengers  and  the  responsibility  resting  on 
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the  carrier.  The  case  was  accordingly  sent  back  for  a  new 
trial. 

In  the  present  suit  no  such  question  is  presented  and  we 
are  now  called  on  to  determine  whether  the  railroad  com- 
pany is  responsible  for  such  an  accident  and  for  injuries  oc- 
curring in  this  manner  without  some  proof  of  negligence, 
either  in  the  machinery,  construction  or  appliances  used  in 
running  the  train,  the  condition  of  the  track,  or  the  plan 
adopted  in  its  operation.  To  show  the  plaintiff^s  case  we 
need  only  state  that  her  proof  was  confined  entirely  to  a  state- 
ment of  the  accident  itself.  She  made  proof  that  she  was  a 
passenger  for  hire,  and  was  being  transported  under  her  con- 
tract, that  the  accident  occurred,  the  train  was  pushed  bodily 
down  the  hill  and  she  was  injured.  Her  proof  exhibited  noth- 
ing else. 

A  motion  for  a  nonsuit  was  denied  and  the  defendant  pro- 
ceeded to  put  in  its  proof.  It  offered  the  testimony  of  Mr. 
Lydon,  the  superintendent  who  was  on  the  caboose,  of  the 
conductor  who  was  on  the  train,  and  of  the  engineers  who 
were  operating  the  engines,  as  well  as  one  or  two  others  who 
were  on  the  train.  According  to  this  evidence  as  the  train 
ploughed  through  the  snow  there  came  a  sudden  shock ;  the 
attention  of  the  superintendent  was  attracted,  and  from  the 
rear  end  of  the  caboose  where  he  was  standing  at  the  time 
he  looked  in  front  and  saw  the  slide  pushing  the  train  off  the 
track.  As  he  described  it,  he  saw  ''the  tail  end  of  a  slide." 
He  jumped  from  the  caboose  and  did  not  go  down  the  hill. 
According  to  the  evidence  of  the  plaintiff  and  another  wit- 
ness whom  she  produced  the  shock  and  the  overturn  of  the 
car  were  simultaneous.  There  was  a  grating  sound  and  the 
snow  struck  the  car.  This  frightened  Mrs.  Andrews  and  she 
sprang  to  the  side  of  the  car  where  her  two  children  were, 
and  as  the  witness  put  it,  she  hardly  had  time  to  jump  from 
one  side  to  the  other  and  seize  them  when  the  car  rolled  down 
the  hill.  This  testimony  shows  very  conclusively  that  the 
slide  struck  the  train  and  almost  immediately  shoved  it  off 
the  track  and  down  the  hill.     Tliis  circumstance  presents  the 
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very  plain  question  whether  a  railroad  company  can  be  held 
responsible  for  a  snowslide  which  occasions  injury  when  it 
proceeds  from  causes  over  which  the  company  has  no  con- 
trol, and  under  circumstances  which  it  is  bound  neither  to 
anticipate  nor  expect,  and  against  which,  under  the  circum- 
stances, it  was  not  bound  to  make  provision.  This  question 
has  been  likewise  settled  by  the  supreme  court,  and  if  the 
facts  justify  the  application  of  the  rule  the  company  was  in 
nowise  responsible  for  the  injury.  Blythe  v.  D.  ^  R.  O.  It. 
R.  Co.,  15  Colo.  333. 

That  case  decides  that  an  inevitable  accident  or  an  act  of 
God  does  not  give  rise  to  a  cause  of  action.  We  need  then 
only  determine  whether  this  snowslide  was  an  inevitable  ac- 
cident. We  are  very  clearly  of  this  opinion.  We  do  not  in- 
tend to  hold  that  there  might  not  be  cases  and  circumstances 
under  which  the  company  would  be  bound  to  take  extra- 
ordinary precautions  against  snowslides,  and  failing  to  take 
them,  might  be  held  responsible.  This  is  not  such  a  case  nor 
is  it  brought  at  all  within  the  exception.  The  train  was  run- 
ning on  a  road  which  had  been  operated  for  many  years 
through  a  country  which  is  subject  to  heavy  snows,  but  which 
at  no  time  theretofore  had  been  found  subject  to  the  dangers 
of  snowslides.  The  employees  who  testified  had  run  on  the 
road  for  many  years,  and  their  uniform  evidence  was  to  the 
point  that  no  slide  had  ever  been  known  at  that  point.  There 
was  then  in  the  existing  conditions  notliing  to  forewarn  the 
company,  nothing  to  lead  them  to  take  unusual  precautions 
or  care,  and  nothing  which  would  lead  them  to  believe  it  to 
be  necessary  to  pursue  any  other  course  than  the  one  fol- 
lowed in  operating  the  train.  According  to  the  evidence  of 
these  experts,  the  train  was  made  up  in  a  way  in  which  it 
had  been  theretofore  run  with  perfect  safety.  We  find  noth- 
ing in  the  testimony  with  reference  to  the  rotary  which  at 
all  affects  these  conclusions  or  the  evidence  in  this  particular. 
It  is  quite  true  that  a  rotary  is  sometimes  the  best  and  most 
expedient  appliance  to  use  in  certain  cases,  but  there  was 
iiothing  in  the  present  to  lead  one  skilled  in  the  operation  of 
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trains  to  the  conclusion  that  it  ought  to  be  used.  As  we 
read  the  testimony  it  was  the  opinion  of  those  witnesses  that 
the  rotary  would  have  been  unavailable,  and  that  it  would 
not  have  prevented  the  accident  unless  it  had  been  run  ahead 
of  the  train,  and  possibly  brought  the  slide  down  so  that  it 
would  have  spent  its  force  prior  to  the  arrival  of  the  train. 
As  Mr.  Lydon,  who  was  a  man  of  many  years'  experience  in 
railroading  testified  "  the  rotary  would  not  have  been  useful 
in  that  damp  and  heavy  snow,"  and  the  only  inference  that 
can  be  indulged  is  that  had  it  been  sent  ahead  of  the  train, 
the  accident  might  possibly  not  have  occurred.  This  remote 
contingency  railroads  are  not  bound  to  anticipate  or  prepare 
for.  If  the  conditions  are  not  unusual  but  are  the  same  as 
have  existed  for  a  long  time  and  appliances  which  are  used 
are  the  same  as  have  theretofore  been  found  ample  and  suf- 
ficient, the  failure  to  adopt  any  other  means,  which  after  the 
accident  it  might  be  seen  might  have  prevented  the  occur- 
rence, cannot  be  called  negligence.  As  I  said  in  the  Pilyrhn 
case :  "  To  run  a  train  made  up  in  this  way  over  that  partic- 
ular part  of  the  road,  and  under  the  specified  circumstances, 
is  not,  therefore,  necessarily  negligent;  nor  are  we  at  all  clear 
that  the  company  could  be  adjudged  negligent  to  attempt  to 
run  its  train  in  a  snowstorm  up  this  grade,  and  over  the  di- 
vide. If  this  should  be  held,  it  would  practically  result  in 
forcing  a  railroad  company  to  cease  the  operation  of  its  trains 
in  snowstorms,  and  over  the  niountams,  through  the  greater 
part  of  the  winter.  The  court  and  everybody  else  knows 
that  every  winter  all  roads  running  through  the  mountains 
must  operate  their  trains  in  snowstorms,  and  they  must  make 
their  connections  in  order  to  carry  on  their  business,  and 
they  must  arrange  their  trains  for  the  purpose  of  furnishing 
force  and  power  to  meet  the  obstruction  which  the  snow  oc- 
casions. Of  course,  if  it  happens  that  a  case  is  developed 
which  demonstrates  that  the  method  by  which  the  train  was 
operated  was  a  negligent  one,  tending  to  produce  the  acci- 
dent complained  of,  the  company  would  Ije  held  responsible. 
This  is  not  such  a  case.  The  company  had  no  reason  to  an- 
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ticipate  a  slide  at  that  point,  nor  is  there  anything  in  the 
record  to  show  that  the  train  was  being  operated  in  a  negli- 
gent or  dangerous  way,  which  contributed  to  the  injury.  All 
the  evidence  tends  in  a  contrary  direction." 

These  remarks  are  of  even  more  force  as  this  case  stands  on 
the  record.  The  plaintiff  failed  to  show  any  negligence  nor 
was  it  established  by  any  testimony  offered  by  her  or  by  the 
defendant  that  the  failure  to  use  the  rotary  was  negligence 
or  that  the  failure  to  use  it  caused  the  accident  or  that  its  use 
would  have  prevented  it.  We  are  of  the  opinion  that  the 
accident  was  inevitable,  that  the  company  was  not  bound  to 
anticipate  it,  and  are  therefore  not  responsible  for  it. 

The  company  by  its  affirmative  proof  rebutted  any  possible 
presumption  of  negligence,  and  in  reality  showed  the  exer- 
cise of  due  care  and  that  it  took  those  precautions  which  as 
common  carriei"s  they  were  bound  to  take  for  the  protection 
of  their  passengers.  Therefore,  the  plaintiff  was  not  entitled 
to  recover. 

It  was  suggested  in  the  argument,  that  we  are  not  at  lib- 
erty to  examine  the  record  and  determine  the  case  on  the 
proof  because  tlie  bill  of  exceptions  does  not  contain  all  tlie 
evidence  introduced.  This  objection  was  applied  to  exhil> 
its  E  and  F  produced  at  the  trial.  We  do  not  discover  that 
either  of  those  exhibits  were  offered  in  evidence,  or  if  they 
were  that  the  evidence  was  of  such  significance  or  importance 
as  to  compel  us  to  observe  the  rule.  In  the  first  place  the 
blue  print  was  in  the  record  and  with  the  bill  of  exceptions, 
although  not  affixed  to  it.  In  examining  it,  we  do  not  dis- 
cover that  it  affords  the  slightest  aid  in  the  determination  of 
the  case,  or  would  have  been  of  any  value  had  it  been  offered 
in  evidence  and  attached  to  the  bill  of  exceptions.  The  same 
remark  would  hold  true  of  the  other.  We  do  not  understand 
the  rule  to  be  that  where  it  is  evident  from  the  record  itself 
and  from  what  is  produced  that  the  omissions  are  inconse- 
quential and  do  not  bear  on  the  main  issue,  the  omission  will 
inhibit  us  from  an  examination  of  the  record.  When  it  has 
been  observed  in  either  court,  it  is  in  cases  where  as  the 
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learned  justice  put  it  (  Charles  v.  Rallack  I/umber  Oo.^  22  Colo. 
288),  the  exhibits  "  are  important  and  essential  factors  in  de- 
termining the  principal  issue." 

We  are  so  clearly  of  the  opinion  that  the  plaintiff  failed 
to  make  out  a  case,  and  that  the  defendant's  evidence  so 
plainly  established  a  case  of  inevitable  accident,  that  unless 
there  be  some  other  evidence  of  negligence  the  plaintiff  can- 
not recover.  The  verdict  is  not  sustained  by  the  testimony 
and  the  judgment  will  therefore  be  revei-sed  and  the  case  re- 
manded. 

Reversed. 

Wilson,  J.,  not  sitting. 


[No.  1370.] 
Seaton  v.  Tohill. 

1.  CoNTBAOTS — Time — Specific  Performance. 

A  memorandum  of  agreement  stipulating  tliat  the  second  party  had  exe- 
cuted to  the  first  his  promissory  note  and  if  promptly  paid  when 
due  the  first  party  would  assign  to  the  second  a  lease  held  by  her 
from  the  state,  and  "  if  the  said  note  is  not  paid,  then  the  party  of 
the  first  part  to  retain  her  lease  as  before  and  all  improvements  made 
upon  the  place,"  does  not  make  time  the  essence  of  the  contract, 
and  where  the  second  party  went  into  possession  and  improved  the 
land,  and  about  a  week  after  the  maturity  of  tlie  note  made  tender  of 
payment,  he  was  entitled  to  specific  performance  of  the  contract. 

2.  CoNTBACTS — Infants — Specific  Performance. 

The  fact  that  one  party  to  a  contract  is  a  minor  and  the  contract  therefore 
could  not  be  enforced  against  the  minor,  does  not  authorize  the  other 
party  to  avoid  the  contract,  when  the  minor  has  performed  on  his 
part  and  the  contract  is  for  the  minor's  benefit. 

'6.  Infants — Guardians  ad  Litem — Admissions. 

Where  a  minor  is  a  party  to  a  suit  and  is  represented  by  a  guardian  ad 
litem,  the  minor  is  not  bound  by  any  admissions  or  pleadings  of  his 
guardian  unless  they  are  for  the  minor's  benefit.  And  it  is  the  duty 
of  the  court  to  disregard  any  pleading  filed  by  the  guardian  ad  litem 
that  injuriously  affects  the  minor's  interest. 

Appeal  from  the  District  Court  of  Rio  Grande  County. 
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Mr.  Ira  J.  Bloomfibld,  for  appellant. 

Mr.  C.  M.  CoRLETT,  for  appellee. 

Wilson,  J.,  delivered  the  opinion  of  the  court. 

Defendant,  Mrs.  Tohill,  was  the  owner  of  a  leasehold  estate 
in  unimproved  lands  under  a  lease  from  the  state  of  Colo- 
rado. About  April  18,  1895,  she  agreed  with  plaintiff  to  sell 
and  assign  to  hiin  her  interest  in  the  lease.  The  consideration 
was  $96.00,  for  which  plaintiff"  executed  to  her  his  promissory 
note,  payable  December  1,  following,  and  bearing  interest 
from  date  at  eighteen  per  cent  per  annum.  Plaintiff  there- 
upon received  and  entered  into  possession  of  the  lands,  and 
during  the  following  season  caused  some  portion  of  it  to  be 
plowed,  fencing  to  be  built,  and  irrigating  ditches  to  be  con- 
structed, so  as  to  raise  a  crop  thereon  during  the  season  of 
1896.  On  December  11,  plaintiff  applied  to  the  brother  and 
agent  of  the  defendant,  who  had  negotiated  the  trade,  to  know 
when  the  note  was  due.  He  replied  that  he  did  not  remem- 
ber, but  would  see.  On  examination,  he  found  that  it  was 
several  days  overdue.  Plaintiff  thereupon  tendered  to  him 
the  full  amount  due  upon  the  note  and  interest,  and  demanded 
the  assignment  of  the  lease.  The  tender  was  refused  and 
plaintiff  informed  that  he  had  forfeited  his  rights  under  the 
contract  by  a  failure  to  pay  the  note  at  its  maturity.  Plain- 
tiff then  commenced  this  suit  to  compel  defendant  to  specific- 
ally perform  her  contract.  In  her  answer,  defendant  admitted 
the  making  of  the  contract,  but  set  up  that  a  memorandum  of 
the  agreement  was  made  in  writing,  and  was  as  follows : 

"•  Memorandum  of  agreement  made  and  entered  into  by  and 
between  Lizzie  Tohill,  party  of  the  first  part,  and  Dalton  E. 
Seaton,  party  of  the  second  part,  witnesseth : 

"  That  the  said  party  of  the  second  part  has  given  to  the  party 
of  the  first  part  a  note  for  $96,  dated  the  1st  day  of  April, 
1895,  and  due  December  1st,  1895,  with  uiterest  at  the  rate 
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of  18  per  cent,  per  annum.  Now  if  the  party  of  the  second 
part  shall  promptly  pay  when  due  the  above  mentioned  note, 
then  the  party  of  the  first  part  agrees  to  make  unto  the  party 
of  the  second  part  an  assignment  of  a  certain  lease  wliich  she 
holds  from  the  State  of  Colorado  upon  the  northwest  quarter 
of  section  9,  township  40  north,  range  8  east,  in  Rio  Grande 
county,  Colorado.  If  the  said  note  is  not  paid,  then  the  party 
of  the  first  part  to  retain  her  lease  as  before  and  all  improve- 
ments made  upon  the  place  by  whomever  said  improvements 
may  have  been  made.    Dated  this  13th  day  of  x\pril,  a.d.  189-5. 

"  Lizzie  Tohill, 
By  W.  O.  Statton,  her  ayent. 

"  Dalton  E.  Seatox." 

She  alleged  that  time  was  of  the  essence  of  this  agreement, 
and  that  plaintiff's  failure  to  pay  at  the  maturity  of  the  note 
had  worked  a  forfeiture  of  his  right  to  have  the  contract  per- 
formed. Plaintiff  in  his  reply,  among  other  things,  admitted 
the  execution  of  the  memorandum,  but  averred  that  he  was 
incapable  of  executing  an}-  such  agreement  so  as  to  make  it 
binding  upon  him,  because  he  was  tlien  and  ever  since  had 
been,  an  infant.  Thereafter,  before  trial,  the  father  of  plain- 
tiff, Samuel  E.  Seaton,  was  duly  appointed  guardian  ad  /item, 
to  prosecute  the  suit.  Judgment  was  rendered  in  favor  of 
tlie  defendant,  and  from  this  plaintiff  appeals. 

The  chief  contentions  of  appellee  in  support  of  the  judg- 
ment are  that  time  was  of  the  essence  of  the  contract,  and 
that  plaintiff's  failure  to  pay  at  the  maturity  of  the  note  had 
worked  a  forfeiture  ;  also,  that  the  plea  of  infancy  in  the 
replication  of  plaintiff,  avoided  the  contract,  and  there  could 
therefore  be  no  decree  for  its  performance. 

Forfeitures  are  not  favored  by  the  law,  and  will  not  be 
readily  implied.  It  is  also  a  rule  that  ''in  all  ordinaiy  cases 
of  contract,  equitv  does  not  regard  time  as  of  the  essence  of 
the  contract,  and  although  a  ceitain  period  of  tune  is  stip- 
ulated for  its  completion,  equity  treats  the  provision  as  formal 
rather  than  essential,  and  pei-mits  a  pjirty  who  has  suffered 
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the  period  to  elapse  to  perform  such  acts  after  the  prescribed 
time,  and  to  compel  a  performance  by  the  other  party." 
3  Pomeroy's  Equity,  §  1408.  The  exceptions  to  this  rule  are, 
where  the  intention  of  the  parties  to  make  time  of  its  essence 
is  clearly  expressed  in  the  contract,  or  where  the  delay  has 
worked  injury  to  the  other  party.  Even  where  such  inten- 
tion however  is  clearly  expressed,  courts  of  equity  are  fre- 
quently called  on  to  relieve,  and  do  relieve,  where  peculiar 
and  excusable  circumstances  have  intervened  to  prevent  a 
strict  performance.  Mon/an  v.  Herrink,  21  111  495.  We  do 
not  think  that  the  circumstances  of  this  case  bring  it  within 
any  of  the  exceptions.  We  do  not  think  that  the  language 
of  the  written  memorandum  shows  any  intention  by  the  pax- 
ties  to  make  time  the  essence  of  the  contract.  The  last  sen- 
tence of  the  agreement  alone  refers  to  any  forfeiture,  and  that 
arises  only  "  If  the  said  note  is  not  paid,  then  the  party  of  the 
first  part,"  etc.  It  does  not  even  say  that  if  the  note  is  not 
paid  at  maturity,  then  the  forfeiture  shall  occur ;  nor  does  it 
use  any  other  language  to  indicate  that  the  rights  of  the 
plaintiff  would  depend  upon  his  payment  of  the  note  upon 
the  precise  day  when  it  was  due.  That  defendant  suffered 
any  injury  or  damage  by  reason  of  the  delay  of  seven  days 
after  maturity,  does  not  admit  of  serious  contention.  Her 
agent,  who  negotiated  the  trade  and  held  the  note  for  her,  did 
not  even  know  that  it  was  due.  The  delay  was  in  fact  so  in- 
significant as  to  justify  the  application  of  the  maxim,  de 
minimis  non  curat  lex. 

Infants  are  considered  in  law  as  not  being  capable  of  ade- 
quately protecting  their  own  interests  in  the  making  of  con- 
tracts, by  reason  of  the  inexperience,  want  of  discretion,  and 
immaturity  of  judgment  incident  to  youth.  The  law  there- 
fore seeks  to  protect  them  from  their  own  imprudence  and 
from  the  imposition  of  others,  by  according  to  them  the  priv- 
ilege of  avoiding  any  contract  to  which  they  may  be  a  party, 
not  manifestly  to  their  advantage  and  interest.  This  right 
and  prerogative  is  personal,  however,  and  attaches  to  the 
infant  alone.     Under  no  circumstances  can  it  be  available  to 
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or  be  taken  advantage  of  by  the  other  party  to  the  contract. 
The  adult  who  deals  with  an  infant  does  so  at  his  own  risk, 
and  with  full  knowledge  of  the  fact  that  the  latter  is  one  for 
whom  the  law  has  a  jealous  watchfulness,  about  whose  acts 
it  throws  its  protecting  shield.  These  principles  are  elemen- 
tary in  the  law  of  contracts  and  are  so  universally  recognizeil 
that  they  need  no  argument  nor  citation  of  authorities  in 
their  support.  Tyler,  Infancy  and  Coverture,  §  20  ;  Bishop 
on  Contracts,  §§  905-946 ;  Davien  v.  Turton,  13  Wis.  185. 
Tested  by  these  rules,  we  think  it  clear  that  the  trial  court 
erred  in  its  conclusions  as  to  the  force  and  effect  to  be  given 
to  the  so-called  plea  of  infancy  in  the  replication  of  plaintiff, 
and  hence  erred  in  its  judgment.  Its  finding  and  judgment 
of  dismissal  was  expressly  based  upon  the  ground  that  as 
plaintiff  by  reason  of  his  minority  could  not  be  compelled  to 
perform  the  contract  on  his  part,  "  he  cannot  compel  the 
other  party  to  so  perform."  This  as  we  have  seen  was  an 
erroneous  conclusion  of  law.  It  was  pennitting  the  adult 
party  to  directly  reap  the  advantage  and  benefit  from  the  in- 
fancy of  the  other  contracting  party.  This  was  a  suit  insti- 
tuted by  the  infant,  and  its  sole  aim  and  object  was  to  compel 
the  adult  defendant  to  specifically  perform  her  agreements 
in  a  contract  which  it  was  manifestly  to  the  benefit  and  inter- 
est of  plaintiff  to  have  performed.  Moreover  it  was  apparent 
from  the  allegations  in  the  complaint  that  a  failure  to  enforce 
the  contract  would  result  in  serious  pecuniary  loss  to  the 
infant.  The  defendant  alone  was  seeking  to  evade  the  con- 
tract and  was  allowed  to  do  so  by  reason  of  the  nonage  of  tlie 
plaintiff.  According  to  every  rule  of  law  applicable  to  in- 
fancy, this  was  a  case  which  called  for  the  interposition  rii 
the  court  in  its  favor. 

The  judgment  was  erroneous  for  another  reason.  The  con- 
tract was  completed  on  the  part  of  the  infant  plaintiff. 
Nothing  whatever  remained  to  be  done  by  him  under  the 
terras  of  the  agreement.  Upon  the  refusal  of  defendant  t<^) 
accept  the  money  whicli  he  was  obligated  to  pay  and  whicli 
he  had  tendered,  he  had  paid  it  into  the  court  for  her  benefit. 
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It  is  true  that  by  the  stipulation  of  parties  this  deposit  was 
also  to  be  considered  as  security  for  costs,  but  this  did  not  de- 
stroy its  effect  as  a  tender  and  a  payment  into  court  for  the 
benefit  of  the  other  party.  If  the  plaintiff  prevailed  in  the 
suit,  he  would  have  had  no  costs  to  pay,  and  the  full  amount 
of  money  due  by  him  to  defendant  would  have  been  on  hand. 
The  record  before  us  does  not  present  a  case  wherein  a 
party  after  he  arrives  at  the  years  of  majority  seeks  to  repu- 
diate and  avoid  a  contract  on  tlie  plea  of  his  infancy  at  the 
time  it  was  entered  into.  Here  the  minority  still  continued. 
If  it  had  ceased,  the  court  would  have  considered  the  party 
capable  of  protecting  his  own  interests  and  would  not  have 
been  called  upon  to  exercise  its  judgment  as  to  whether  or 
not  the  contract  sought  to  be  avoided  would  be  beneficial  or 
prejudicial  to  him.  The  rule  is  otherwise,  however,  where 
the  plea  of  infancy  is  sought  to  be  interposed  in  behalf  of  the 
infant  during  his  minority.  In  such  case  he  is  a  ward  of 
the  court,  whose  duty  it  is  to  exercise  a  watchful  and  protect- 
ing care  over  his  interests,  and  not  permit  his  rights  to  l)e 
waived,  prejudiced  or  surrendered  either  by  his  own  acts,  or 
by  the  admissions  or  pleadings  of  those  who  act  for  him. 
Under  the  Colorado  code,  where  an  infant  is  a  party  to  a 
suit,  he  must  appear  by  next  friend  or  guardian  to  be  ap- 
pointed by  the  court  or  judge.  Code,  sees.  7,  8.  He  is  in  re- 
ality, however,  but  the  agent  of  the  court  through  whom  it 
acts  to  protect  the  interests  of  the  minor.  The  court  is  it^ 
self  the  guardian.  Cole.  v.  Superior  Court^  63  Cal.  89.  Here 
the  infant  was  appearing  and  prosecuting  by  a  guardian  ar/ 
litem.  Whatever  may  have  been  the  intent  or  effect  of  the 
plea  of  infancy  set  up  in  the  replication,  it  was  the  plea  of 
the  guardian  in  behalf  of  his  ward.  The  court  held  that  its 
effect  was  to  avoid  the  contract,  the  enforcement  of  which 
was  the  sole  object  of  the  suit.  It  should  not  therefore  have 
been  permitted  or  entertained,  if  it  appeared  that  thereby 
the  rights  of  the  infant  would  have  been  surrendered  or  his 
interests  prejudiced.  It  is  a  rule  well  settled  that  an  infant 
cannot  be  bound  by  the  admissions  of  his  guardian  unless 
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they  are  for  his  benefit,  nor  by  his  errors  or  omissions  in  his 
aiiswers  or  pleadings.  The  court  will  suffer  no  advantage 
to  be  taken  of  those  acting  in  the  infant's  behalf  to  the  det- 
riment of  the  infant.  Tyler,  Infancy  and  Coverture,  §§  139- 
141 ;  Ralston  v.  Lahee^  8  la.  17  ;  Rhoads's  Exr.  v.  Rhoads  ct 
>d.,  43  111.  241;  Turner  et  al.  v.  Jenkins,  79  111.  229;  OIh,r 
ef  al.  V.  Houdlet,  13  Mass.  239 ;  Claxton  v.  Claxton,  56  Mich. 
558 ;  Sheahan  v.  Judge  of  Wayne  Circuit,  42  Mich.  69 ; 
Lloijd  V.  Kirkwood  et  al.,  112  111.  338. 

This  rule  both  as  to  the  power  and  duty  of  the  court  is 
thus  plainly  and  forcibly  stated  by  the  suj)reme  court  of  Illi- 
nois in  Lloyd  v.  Kirkwood,  supra  :  "  Whenever  the  property 
rights  of  an  infant  are  drawn  into  litigation,  and  the  infant 
himself,  whether  as  plaintiff  or  defendant,  has  been  brought 
into  court,  hi^  at  once  becomes  the  ward  of  the  court,  and  as 
such  it  is  the  duty  of  the  court  to  see  that  his  rights,  as  such, 
are  properly  protected.  If,  having  a  legally  appointed  guar- 
dian, such  guardian  does  not  appear  to  the  action  for  the 
purpose  of  managing  his  suit,  it  is  the  duty  of  the  court  to 
appoint  a  guardian  ad  litem,  to  perform  that  duty.  If  the 
guardian  who  undertakes  the  performance  of  this  trust, 
whether  he  be  the  general  guardian  or  merely  a  guardian  ad 
litem,  fails  to  properly  protect  the  interests  of  the  ward,  it  is 
the  duty  of  the  court,  sua  sponte,  to  compel  him  to  do  so  when- 
ever the  fact  in  any  manner  is  brought  to  the  notice  of  the 
court."  Our  own  supreme  court  has  expressed  veiy  positive 
views  in  this  line.  In  Hutcliitison  v.  Mchnuyhli )i,  15  Colo. 
495,  it  said :  "  It  is  the  policy  of  the  law  to  fully  protect  tlie 
rights  of  minors,  and  this  may  be  done,  even  if  the  guardian 
or  proeheiii  ami  does  not  properly  claim  such  rights  or  has 
even  failed  to  claim  them  at  all." 

This  court  has  also  asserted  the  same  doctrine,  Fetta  v.  Van- 
ievier,  3  Colo.  App.  419,  which  was  affirmed  on  appeal  to  the 
supreme  court.     Felta  v.  Vandevier,  20  Colo.  369. 

As  to  how  in  this  case  the  plea  affected  the  interests  of 
the  infant  plaintiff,  if  it  be  given  the  effect  held  by  the  trial 
court,  there  is  no  room  for  dispute.     His  valuable  rights  anc] 
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interests  growing  out  of  the  contract  would  not  only  have 
l)een  materially  prejudiced,  but  would  have  been  absolutely 
taken  away  from  him.  He  would  have  been  thereby  com- 
pelled to  suffer  an  absolute  loss  of  all  compensation  for  many 
weeks  of  labor  upon  the  land,  and  of  reimbursement  for  money 
expended  in  improving  it  and  preparing  it  for  cultivation. 
The  plea  as  accepted  and  construed  was  not  only  subversive 
of  all  of  his  interests,  but  was  not  necessary  to  the  preserva- 
tion and  protection  of  any  of  his  rights.  As  we  have  seen,  he 
had  not  suffered  a  forfeiture,  and  his  right  to  recover  would 
not  have  been  prejudiced  by  an  acknowledgment  that  he  was 
bound  by  the  written  memorandum  of  agreement  set  up  by 
defendant.  The  case  presented  is  one  which  imperatively 
called  for  the  exercise  by  the  court  of  its  power  to  protect 
the  interests  of  an  infant  party.  Its  allowance  and  construc- 
tion by  the  court  favored  only  the  adult  defendant.  It  wholly 
defeated  the  infant  plaintiff.  The  court  should  have  dis- 
legarded  the  plea,  and  rendered  judgment  in  favor  of  tlie 
plamtiff. 

For  these  reasons,  the  judgment  will  be  reversed,  and  the 
cause  remanded  for  a  new  trial  in  conformity  with  the  views 
herein  expressed. 

Reversed. 

ON   MOTION   FOR   REHEARING. 

Per  Curiam.  The  views  expressed  in  the  opinion  handed 
down  in  this  cause  do  not  conflict  with  the  doctrine  laid  down 
by  this  court  in  Winters  v.  Q-oehner,  2  Colo.  App.  259.  The 
two  cases  are  clearly  distinguishable.  In  that,  the  purpose 
of  the  action  was  to  enforce  an  agreement  to  execute  a  bond 
and  lease  of  certain  mining  property.  The  written  memo- 
randum of  the  contract,  signed  by  the  two  parties,  did  not 
recite  the  payment  of  any  consideration,  nor  the  promise  to 
pay  any  consideration  in  the  future,  nor  did  the  evidence  dis- 
close that  any  consideration  had  been  paid.  The  court  there- 
fore very  properly  held  that  it  was  a  mere  naked  agreement, 
without  any  valuable  consideration,  and  was  hence  not  en- 
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forceable.  In  the  case  at  bar,  the  written  contract  recited  a 
valuable  consideration  of  a  specific  amount  of  money  to  be 
paid,  and  the  promise  was  evidenced  in  the  most  solemn  man- 
ner by  the  execution  of  a  negotiable  promissory  note.  In 
addition  to  this,  the  contract  was  executed,  so  far  as  it  was 
possible  to  be  done  by  plaintiff.  He  tendered  in  apt  time,  as 
this  court  held,  full  payment  of  his  promissory  note,  and  had 
also  received  possession  of  the  leased  premises  from  the  de- 
fendant, and  made  valuable  improvements  thereon.  This 
last  of  itself  furnislied  a  valuable  consideration  which  defend- 
ant could  not  question  or  impeach.  The  motion  for  rehear- 
ing will  be  denied. 


[50.  1871.] 
Teaybs  et  al.  v.  Johns. 

Contracts — Pabtnershtp — CONSiDEBATioir. 

An  agreement  for  partnership,  like  other  contracts,  must  be  founded  on 
a  consideration.  A  naked  promise  by  one  person  that  another  shall 
share  in  the  profits  of  his  enterprise,  where  the  other  furnishes  no 
capital  or  labor  or  anything  towards  the  promotion  of  the  common 
enterprise,  is  void. 

Appeal  from  the  District  Court  of  Pitkin  County. 

Mr.  Charles  R.  Bell,  and  Mr.  H.  L.  McNaie,  for  ap- 
pellants. 

No  appearance  for  appellee. 

Wilson,  J.,  delivered  the  opinion  of  the  court. 

This  was  a  suit  in  equity  based  upon  an  alleged  agreement 
for  partnership  in  a  lease  of  mining  property.  The  agree- 
ment on  which  the  action  is  founded  is  thus  set  forth  in  the 
plaintiff's  complaint: 
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"  That  on  or  about  the  first  d-dy  of  February,  A.  D.  1895, 
the  plaintiff  and  defendants  John  F.  Trayes  and  Thomas 
Trayes  entered  into  an  agreement  whereby  they  were  to  ob- 
tain leases  upon  some  of  the  blocks  to  be  leased  by  The  Durant 
Mining  Company  and  The  Compromise  Mining  Company,  on 
Aspen  Mountain,  in  The  Roaring  Fork  Mining  District,  and  by 
the  terms  of  said  agreement  the  said  defendants,  John  F. 
Trayes  and  Thomas  Trayes,  and  this  plaintiff,  were  to  be 
equal  owners  in  and  to  whatever  leases  they  or  either  of  them 
should  obtain,  or  any  interest  that  either  of  them  should 
acquire." 

Plaintiff  further  alleged  that  about  the  15th  day  of  Feb- 
ruary following,  each  of  said  defendants  did  obtain  an  un- 
divided one-tenth  interest  in  and  to  five  blocks  of  ground 
upon  the  mining  claims  of  the  Durant  and  Compromise  min- 
ing companies,  and  that  in  pursuance  of  said  contract,  plain- 
tiff was  the  owner  of  one  third  of  said  interest  so  acquired. 
The  prayer  of  the  complaint  was  that  an  accounting  be  had 
l)etween  the  said  defendants  and  the  plaintiff ;  that  he  have 
judgment  for  whatever  should  be  found  due  to  him ;  and  that 
plaintiff  also  be  decreed  to  be  the  owner  of  one  third  of  tlie 
interests  so  owned  by  said  defendants.  He  also  prayed  an 
injunction  against  the  First  National  Bank  of  Aspen,  which 
was  joined  as  a  party  defendant,  restraining  it  from  paying 
out  to  the  defendants  certain  sums  of  money  alleged  to  be  on 
deposit  with  it,  in  their  name.  The  injunction  was  granted 
as  prayed  for.  The  bank  answered  disclaiming  any  interest 
in  the  matters  in  controversy.  The  other  defendants,  Trayes 
brothers,  answered  specifically  denying  each  allegation  of  the 
complaint,  setting  up  the  manner  in  which  they  secured  their 
interest  in  the  leases  in  question,  the  consideration  paid  there- 
for, and  alleging  that  plaintiff  had  never  at  any  time  paid  oi- 
offered  to  pay  any  proportion  of  the  expenses  of  obtaining  or 
prosecuting  said  leases.  Upon  trial,  the  court  made  no  spe- 
cific findings  of  fact,  but  simply  found  in  favor  of  the  applica- 
tion of  plaintiff  for  an  accounting,  ordered  an  accounting,  and 
appointed  a  referee  to  take  the  same.     The  report  of  the 
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referee  was  confirmed  with  some  slight  modification,  and  judg- 
ment was  thereupon  rendered  in  favor  of  plaintiff  and  against 
defendants  for  the  sum  of  money  found  to  be  due  to  him  as 
owner  of  the  one-third  interest  in  the  parts  of  the  leases  held 
by  the  Trayes  brothers,  defendants. 

In  the  view  which  we  take  of  the  case,  it  will  not  be  neces- 
sary to  discuss  the  question  raised  by  defendants  as  to  whether 
a  trust  in  a  lease  of  real  estate  can  be  created  by  parol,  nor 
as  to  whether  the  complaint  sufficiently  pleaded  an  agreement 
for  partnership.  Nor  will  it  be  essential  to  consider  or  de- 
cide whether  an  action  of  this  kind  can  be  maintained  upon 
an  unexecuted  contract  for  partnership,  or  whether  the  rem- 
edy of  the  party  complaining  is  an  action  at  law  for  damages. 
The  proceedings  in  the  cause  up  to  final  judgment  were  upon 
the  theory  that  an  agreement  for  partnership  was  pleaded. 
We  shall  treat  the  cause,  therefore,  upon  this  theory,  and 
upon  the  assumption  most  favorable  to  plaintiff  that  this 
action  could  be  maintained  under  the  facts  and  circumstances 
of  this  case.  It  appears  from  the  evidence  undisputed  that 
about  Februar}'  8,  1895,  defendant  John  F.  Traj-es  secured  a 
lease  for  a  block  of  ground  of  the  mining  companies  men- 
tioned in  the  complaint.  It  seems  that  these  leases  were  let 
by  competitive  bidding,  and  that  this  defendant  was  the  high- 
est bidder  for  this  block.  His  bid  was  the  sum  of  8500  as  a 
bonus,  (jne  third  to  be  paid  in  cash  upon  the  execution  of  the 
lease,  and  the  remainder  from  the  proceeds  derived  from 
working  under  the  lease.  A  written  lease  was  execute' 1,  and 
he  paid  the  stipulated  cash  part  of  the  bonus.  At  the  same 
time,  four  other  blocks  of  ground  were  leased  to  four  sepa- 
rate individuals,  upon  varying  terms,  not  material  to  tliL- 
determination  of  this  cause.  It  then  appears  that  these  four 
and  defendant  John  F.  Trayes  concluded  that  it  would  be 
for  the  best  interests  of  all  to  consolidate  these  five  separate 
leases,  working  then  under  the  same  management ;  and  in 
order  to  secure  the  necessar}'^  capital,  that  five  other  men 
should  be  taken  in  as  partuere.  This  was  agreed  to,  and 
with  the  consent  of  the  mining  companies,  the  arrangement 
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was  consummated.  One  of  the  five  men  who  thus  acquired  an 
interest  by  the  payment  of  a  proportionate  share  of  the  casli 
bonus  exacted,  and  by  putting  up  his  share  of  such  money  as 
might  be  required  for  the  working  of  the  property,  was  de- 
fendant Thomas  Trayes,  the  brother  of  John  F.  Opemtions 
were  then  commenced  under  the  consolidated  leases.  For 
several  months  no  profits  whatever  were  realized.  In  Octo- 
ber follo^ving,  plaintiff  commenced  this  suit.  The  evidence 
adduced  in  favor  of  plaintiff  to  sustain  his  claim  that  there 
was  an  agreement  for  partnerehip  is  very  vague  and  weak. 
It  is  based  upon  a  statement  which  he  claims  these  defend- 
ants made  to  him  while  visiting  him  at  his  house.  He  tes- 
tified that  they  called  to  see  him,  and  had  some  conversation 
with  him  in  reference  to  some  blocks  of  ground  which  it  was 
said  the  Durant  Company  intended  to  lease,  and  that  they 
wished  him  to  go  with  them  to  the  mine,  and  look  at  these 
blocks,  he  haidng  worked  in  that  vicinity.  He  replied  that 
it  was  impossible  for  him  to  go  on  account  of  being  sick, 
and  thereupon  "  They  made  the  remark,  '  Well,  never  mind, 
Bill,  whatever  we  get  we  will  share  alike ; '  they  not  only 
said  it  once,  but  half  a  dozen  times,  and  on  different  evenings 
that  they  called  at  my  house."  The  defendants  each  deny 
making  any  such  remark  in  reference  to  the  Durant  proposed 
leases.  They  claim  that  they  had  at  some  time  previous  had 
some  conversation  with  him  about  taking  a  lease  upon  some 
ground  of  another  company,  and  that  a  bid  had  been  put  in 
therefor,  but  it  had  been  unsuccessful.  The  wife  and  daugh- 
ter of  the  plaintiff,  however,  to  some  extent  corroborated  the 
testimony  of  plaintiff.  They  claimed  to  have  heard  substan- 
tially such  a  remark  as  that  testified  to  by  him,  and  that  their 
understanding  was  it  was  made  in  reference  to  le.ises,  or  a 
lease,  of  Durant  gi-ound.  Conceding  that  such  a  remark  was 
made,  the  whole  testimony  with  reference  to  what  lease  or 
what  ground  was  being  considered  is  exceedingly  vague, 
indefinite  and  uncertain.  We  will  assume,  however,  tiiat  it 
was  made  with  reference  to  the  identical  blocks  of  Durant 
ground  in  a  lease  in  which  the  defendants  afterwards  secured 
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an  interest.  It  is  not  pretended  that  during  the  several 
months  which  elapsed  from  the  time  this  lease  was  secured 
until  the  commencement  of  this  suit  that  the  plaintiff  ever 
offered  to  pay  to  defendants  his  proportion,  or  any  proportion, 
of  the  amount  which  they  had  been  required  to  pay  to  secure 
the  lease,  or  any  part  of  the  expenses  of  operation  under  the 
lease.  It  is  not  shown  or  pretended  that  he  ever  made  any 
demand  upon  the  defendants,  or  either  of  them,  to  be  taken 
in  or  treated  as  a  partner.  It  is  not  shown  that  he  even  dur- 
ing this  time  claimed  to  them  that  he  was  entitled  to  an  in- 
terest. It  is  true  he  says  that  upon  one  occasion,  several 
months  after  the  lease  was  secured,  he  remarked  to  Thomas 
Trayes  that  he  thought  he  had  not  been  treated  fairly  by  the 
brothers  in  reference  to  the  leasing,  and  asked  him  when 
they  were  going  to  make  an  accounting  with  him.  This, 
however,  was  in  the  following  May,  after  plaintiff  and  the 
Trayes  brothers  had  endeavored  to  secure  a  lease  upon  another 
block  of  the  Durant  property,  when  plaintiff  had  put  in  a  bid, 
but  did  not  secure  the  lease.  Admitting  however  that  the 
remark  was  in  reference  to  the  identical  lease  in  question,  it 
was  the  only  thing  said  by  him  in  the  nature  of  a  complaint. 
He  made  no  effort  to  assert  his  rights,  and  no  demand  what- 
ever upon  the  defendants.  These  facts  are  not  material  to 
the  point  which  is  decisive  of  this  case,  but  we  mention  them 
to  show  what  an  utter  want  of  equity  there  is  in  plaintiff's 
contention  as  viewed  in  any  aspect.  A  court  of  equity  if  it 
attempts  at  all  to  enforce  rights  based  upon  so  slight  a  foun- 
dation as  those  claimed  by  plaintiff,  will  certainly  not  do  so 
unless  they  are  asserted  in  proper  time,  and  with  proper  dili- 
gence. A  failure  to  assert  them  furnishes  the  strongest  proof 
of  their  nonexistence  or  abandonment. 

The  fact,  however,  that  the  alleged  agreement  was  confess- 
edly without  consideration,  settles  this  case.  An  agreement 
for  partnership,  like  any  other  contract,  must  be  founded  on 
a  consideration  of  mutual  promises  or  contributions  of  some 
character.  A  naked  promise  by  one  person  that  another  shall 
share  in  the  profits  of  his  enterprise  where  the  other  fur- 
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nishes  no  capital  or  labor  or  anything  towards  the  promotion 
of  the  common  eutei"prise,  is  void.  In  this  case  the  plaintiff 
seeks  to  reap  the  benefits  of  the  labors  and  expenditures  of 
these  defendant*!,  without  pretending  that  he  ever  furnished 
one  cent,  or  ever  performed  any  labor,  or  did  anything  what- 
ever which  tended  to  the  seeming  of  the  lease,  or  its  opera- 
tion. He  would  certainly  stand  upon  better  equitable  if  not 
legal  ground,  if  it  were  shown  that  within  any  reasonable 
time  after  the  lease  was  secured,  he  had  offered  to  pay  some 
portion  of  the  money  necessarily  advanced,  or  to  perform 
some  labor  in  the  operations  under  the  lease. 

Neither  was  there  an}'  claim  or  attempted  proof  of  any  act 
or  transaction  jointly  undertaken  by  plaintiff  and  defendants 
connected  with  or  in  furtherance  of  the  securing  of  the  lease 
or  of  any  operations  under  it.  If  this  had  been  shown,  how- 
ever slight  the  act,  it  might  have  been  sufficient  to  bring  the 
case  within  the  famili  !•  rule  that  where  a  contract  is  subject 
to  different  interpret;;  i  )ns,  that  acted  upon  by  the  parties  tc- 
it  will  be  presumed  to  be  the  proper  interpretation. 

To  enforce  such  a  contract  as  this,  where  there  is  no  mu- 
tuality between  the  parties,  and  where  no  consideration  what- 
ever has  been  paid,  where  one  party  furnishes  all  the  raone}- 
and  all  the  labor,  and  the  only  obligation  or  duty  resting  on 
the  other  is  to  share  in  the  profits,  would  be  the  taking  from  a 
pei-son  of  his  property  arljitrarUy,  without  any  right,  reason, 
or  law.  The  alleged  contract  having  been  without  consider- 
ation, cannot  be  enforced  either  at  law  or  in  equity.  Bates 
on  Partnei-ship,  §  2  ;  Parsons  on  Partnership,  §  6  ;  Mitchell  r. 
O'Neale,  4  Nev.  514. 

It  is  therefore  ordered  tliat  the  judgment  be  revereed,  and 
the  cause  remanded  with  instructions  to  dissolve  the  injunc- 
tion, and  dismiss  the  suit. 

Reversed, 
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[No.  1325.] 
The  United  Water  Works  Co.,  Li]vaTED,  v.  The  Farm- 
ers' Loan  and  Trust  Co.  et  al. 

1.  Pbactioe — Appointment  of  Referee. 

Where  tlie  matters  in  issue  in  ;iii  Jictiou  were  referred  to  a  party  to  hear 
evidence  and  report  his  tiading  of  fact  and  conclusions  of  law  to  the 
court,  the  fact  that  iu  the  order  of  reference  he  was  designated  as 
"  special  master",  instead  of  a  referee,  did  not  affect  his  authority. 
By  the  order  of  reference  he  became  a  referee  for  the  purposes  for 
which  he  was  appointed  with  all  the  powers,  prerogatives  and  duties 
which  our  statute  and  the  order  of  the  court  laid  on  him.  The  find- 
ings of  fact  by  the  referee,  approved  by  the  lower  court,  are  binding 
on  the  court  of  appeals,  if  they  are  sustained  by  the  evidence,  or  if 
they  rest  on  conflicting  testimony. 

i.  Interest  Coupons — Sale — Payment. 

Where  the  possession  of  detached  interest  coupons  is  transferred  with- 
out an  express  agreement  between  the  parties  as  to  whether  the 
transfer  is  one  of  sale  or  payment,  if  the  party  receiving  them  is  not 
the  debtor  or  his  agent  oi-  some  one  whose  duty  it  is  to  pay  them, 
the  presumption  is  that  the  transfer  is  one  of  sale,  but  if  the  party 
receiving  them  is  the  debtor  or  his  agent  or  some  one  whose  duty  it 
is  to  pay  them,  then  the  presumption  is  that  the  transfer  is  one  of 
payment,  and  in  order  to  hold  such  transfer  to  be  a  sale  of  the  cou- 
pons, it  must  be  shown  that  the  holder  intended  to  sell  them.  And 
this  presumption  is  stronger  where  the  holder  who  transfers  the 
coupons  is  interested  in  reducing  the  amount  of  the  debt  secured. 
The  facts  of  this  case  held  to  establish  a  payment  and  not  a  sale. 

Error  to  the  District  Court  of  Arapahoe  County. 

A  BRIEF  statement  of  a  few  facts  which  will  not  otherwise 
appear  iu  the  opinion  will  afford  those  who  are  not  directly 
concerned  in  the  suit  a  little  clearer  notion  of  the  matters  in- 
volved. There  were  several  corporations  organized  to  sup- 
ply the  city  of  Denver  witli  water.  The  method  and  character 
of  theu'  formation,  the  conditions  of  their  various  charters,  or 
the  law  under  which  they  operated  in  no  manner  affects  the 
question  at  issue.  Their  existence  and  nature,  and  their 
bonded  issue  is  likewise  relatively  unimportant  except  as  it 
Vol.  XI — 15 
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serves  to  make  plain  what  was  done  between  the  parties  who 
are  directly  concerned  in  the  litigation.  The  Denver  City 
Water  Company  issued  $250,000  worth  of  ten  per  cent  bonds 
in  July,  1871.  This  corporation  was  succeeded  in  interest 
by  the  Denver  Water  Company  which  in  1890  issued  two 
millions  and  a  half  of  seven  per  cent  bonds.  The  Denver  City 
Water  Works  Company,  which  succeeded  in  interest  the  other 
two  corporations  in  November,  1896,  issued  a  large  amount 
of  bonds,  to  wit :  some  seven  millions  of  five  per  cent  bonds. 
This  is  a  sufficiently  exact  statement  of  the  bonded  condition 
of  these  corporations,  and  neither  the  bonds  nor  the  debt  of 
these  various  companies  will  be  otherwise  stated  than  by  ref- 
erence to  the  various  bonded  issues  as  lO's,  7's  andS's  as  the 
Ciise  may  be.  If  the  bonded  issue  is  in  any  respect  inaccu- 
rately stated,  as  to  date  or  amount,  it  is  entirely  unimportant 
because  this  in  nowise  bears  on  the  questions  decided.  In 
March,  1891,  a  written  contract  was  entered  into  between  the 
Denver  City  Water  Works  Company  and  the  American  Water 
Works  Company  of  Illinois,  and  C.  H.  Venner  &  Co.  of  New 
York  and  Boston.  In  considering  the  opinion  it  must  be 
borne  in  mind  that  the  American  Water  Works  Company  of 
Illinois  was  not  the  American  Water  Works  Company  of  New 
.Jersey,  which  was  the  ultimate  successor  in  interest,  and  the 
distinction  between  these  two  corporations  must  be  borne  in 
mind.  The  American  Water  Works  Company  of  Illinois 
was  a  concern  which  dealt  in  either  the  securities  or  the  water- 
works plants  of  different  localities,  and  was  apparently  the 
owner  of  the  plant  in  Omaha,  Nebraska.  About  this  time  a 
scheme  was  devised  for  the  consolidation  of  the  Omaha  and 
Denver  plants,  the  reorganization  of  the  concern,  and  the  cre- 
ation of  a  new  corporation  which  should  succeed  to  the  title 
and  ownership  of  the  water  companies  in  the  two  cities.  We 
have  not  examined  this  question  with  care,  and  shall  not  at>- 
tempt  to  state  just  what  the  facts  were  in  this  particular.  It 
is  enough  to  state  that  the  plan  contemplated  another  cor- 
poration wliich  should  be  the  successor  in  interest,  and  the 
owner  of  the  two  plants.     In  March,  1891,  the  American 
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Water  Works  Company  of  Illinois  had  assumed  to  carry  out 
and  complete  very  extensive  enlargements  and  improvements 
of  the  plant  in  Denver,  and  the  contract  of  March  was  partly 
in  furtherance  of  this  scheme.  By  the  terms  of  that  contract 
the  Water  Works  Company  of  Illinois  was  to  be  relieved  of 
its  obligation  to  fui'nish  the  funds  necessary  to  extend  and 
complete  the  works  and  a  new  fund  was  to  be  provided  in  a 
different  way  by  Venner  &  Co.  This  firm  was  a  banking 
fu-m,  having  its  principal  office  at  that  time  in  New  York,  and 
a  branch  office  in  Boston,  and  was  composed  at  that  time  of 
C.  H.  Venner  and  Wm.  A.  Underwood.  We  shall  only  state 
a  very  brief  outline  of  the  contract  because  its  terras  are  of 
very  little  significance.  According  to  that  agreement,  it  ap- 
peared that  the  Denver  company  in  its  scheme  of  reorganiza- 
tion had  provided  for  the  issue  of  4,000  bonds  of  11,000  each, 
making  a  #4,000,000  issue,  which  was  to  be  disposed  of  in 
this  general  way ;  a  large  proportion  of  them  were  to  be  de- 
voted to  taking  up  the  outstanding  bonds  which  were  rapidly 
maturing  so  that  this  issue  would  stand  as  a  consolidated  one 
representing  the  bonded  indebtedness,  and  paying  sundry  and 
divers  obligations  of  the  company,  whicli  would  leave  a  bal- 
ance, as  appears,  of  about  647  bonds,  which  were  unappropri- 
ated to  any  other  specific  purpose.  According  to  the  terms 
of  that  agreement  this  last  lot  of  647  bonds  were  to  be  turned 
over  to  C.  H.  Venner  &  Co.  and  the  Denver  corporation  was 
to  receive  a  credit  on  their  books  for  the  value  of  them 
at  ninety,  which  would  make  a  fund  of  nearly  $550,000, 
for  use  of  that  company  for  the  purposes  of  construction. 
There  is  a  claim  made  by  Mr.  Venner  in  his  testimony,  and 
it  seems  to  be  reasserted  by  counsel,  that  under  that  agree- 
ment he  was  only  bound  to  advance  $60,000  by  a  fixed  date. 
We  do  not  find  this  claim  supported  by  the  record,  nor  was 
it  agreed  to  by  the  parties,  nor  do  we  deem  it  as  at  all  mate- 
rial, and  we  simply  dispose  of  it  with  this  simple  reference. 
In  point  of  fact  this  lot  of  bonds  was  turned  over  to  Venner 
&  Co.  who  on  their  books  gave  credit  to  the  Denver  corpora- 
tion at  the  agreed  value  of  ninety,  and  by  the  terms  of  this 
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agreement  of  March,  this  fund  was  to  be  used  for  construction 
jmrposes,  and  it  went  to  an  account,  called  the  construc- 
tion account.  According  to  that  contract,  the  American 
Water  Works  Company  of  Ilhnois,  which  had  imdertaken 
ihe  construction  had  the  right  to  avail  themselves  of  the  fund 
up  to  the  time  of  the  organization  of  the  new  corporation  in 
New  Jersey.  The  New  Jersey  corporation  was  afterwards  or- 
ganized and  became  the  owner  of  the  plant,  and  according  to 
the  agreement  this  fund  resulting  from  the  transfer  of  the 
bonds  to  Venner  &  Co.  thereupon  became  available  to  that 
corporation  for  the  purpose  of  completing  the  projected  ex- 
tensions. This  we  deem  a  sufficiently  adequate  statement  of 
the  status  of  affairs  to  make  the  opinion  entirely  clear.  Mat- 
ters went  on  under  this  arrangement  until  there  was  a  failure 
to  meet  the  maturing  obligations  of  the  old  corporations  when 
foreclosui'e  proceedings  were  commenced  on  some  of  the  issues 
of  the  bonds  by  the  Farmers'  Loan  &  Trust  Company,  whicli 
was  the  trustee  named  in  the  bonds  and  coupons,  and  through 
which  apparently  these  securities  were  payable.  The  fore- 
closure proceedings  were  begun  in  Arapahoe  county.  Tliese 
proceedings  went  to  a  decree.  Up  to  that  time  the  coupons 
wliich  are  here  in  suit,  amounting  to  about  $72,000,  were  un- 
provided for.  After  the  decree  had  been  entered,  the  United 
Water  Works  Company,  Limited,  which  was  a  New  York 
corporation,  doing  business  m  Boston,  and  having  its  princi- 
pal office  there,  although  it  had  an  office  with  Venner  &  Co. 
attempted  to  get  into  the  htigation  to  protect  what  they 
claimed  to  be  their  rights  with  refereijce  to  these  coupons. 
There  was  a  mistake  in  the  decree  which  is  not  material,  but 
it  compelled  the  parties  to  open  it  up  for  the  purpose  of  amend- 
ment, and  thereupon  this  latter  corporation  came  in  by  peti- 
tion, asserted  that  it  was  the  owner  of  a  lot  of  coupons,  being 
2-49  coupons  of  $50.00  each  of  the  bonds  of  the  Denver  City 
Water  Works  Company,  wliich  fell  due  July  1, 1891,  amount- 
ing to  $12,450,  and  1,706  coupons  of  $35.00  each  of  the  bonds 
of  the  Denver  Water  Company,  which  fell  due  July  15,  1891, 
amounting  to  $59,710,  and  prayed  that  an  account  might  be 
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taken  of  tliese  coupons  and  that  they  be  provided  for  and 
paid  out  of  the  results  of  the  sale  under  the  foreclosure  pro- 
ceedings. Thereupon  a  reference  was  ordered  to  A.  B.  Sea- 
man, Esq.,  to  take  proof  respecting  them.  On  the  hearing 
he  adjudged  them  genuine,  but  found  that  they  were  paid  at 
the  time  of  their  presentation,  and  that  they  were  not  valid 
and  outstanding  obligations  entitled  to  share  in  the  proceeds 
of  the  foreclosure.  On  exceptions  to  his  report,  the  matter 
was  again  argued  before  the  district  judge,  who  confirmed  the 
report  and  entered  judgment  accordingly,  from  which  this 
error  is  prosecuted.  Whatever  other  facts  are  essential  to  the 
decision  or  the  statement  will  appear  in  the  opinion  as  it  pro- 
ceeds. 

Mr.  WiLLARD  Teller,  Mr.  H.  M.  Orahood,  Mr.  E.  B. 
Morgan  and  Messrs.  Yeaman  &  Gove,  for  plaintiff  in  error. 

Messrs.  Wolcott  &  Vajle.  for  defendants  in  error. 

Mr.  Wm.  W.  Field,  of  counsel. 

BisSELL,  J.,  delivered  the  opinion  of  the  court. 

The  last  clause  in  the  statement  suggests  a  preliminary 
question  respecting  our  power  and  our  duty  to  examine  the 
evidence  by  which  the  judgment  is  supported.  By  the  very 
terms  of  the  order  which  recited  many  of  the  matters  to  which 
we  have  already  alluded,  a  reference  was  ordered  to  Mr.  Sea- 
man, who  was  appointed  special  master  for  this  pui'pose. 
Tlie  order  provided  that  the  United  Water  Works  ('ompany. 
Limited,  and  all  pereons  having  any  unpaid  coupons  should 
present  them  with  their  proofs  within  a  time  designated 
and  on  the  closing  of  the  proofs,  .Mr.  Seaman  was  directed  to 
report  his  conclusions  and  findings  to  the  court.  A  good  deal 
of  stress  is  laid  on  the  use  of  the  words  "  special  master." 
We  are  not  advised  as  to  the  counsel  who  drew  the  order  of 
reference,  but  whoever  he  was,  he  used  a  designation  which 
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is  totally  unknown  to  our  practice  and  foreign  to  our  code 
and  procedure.  A  reference  was  ordered  to  Mr.  Seaman,  and 
it  makes  no  difference  that  he  was  called  a  special  master,  he 
thereby  became  and  was  a  referee,  and  a  referee  only  for  the 
purposes  for  which  he  was  appointed  with  all  the  powers,  pre- 
rogatives, and  duties  which  our  statute  and  the  order  of  the 
court  laid  on  him.  He  was  directed  to  report  his  findings 
and  conclusions  to  the  court.  This  language  could  have  no 
other  significance  than  tliat  he  was  to  report  his  findings  of 
fact  and  conclusions  of  law  on  the  proofs  submitted  to  him. 
This  he  did,  and  his  report  is  in  the  form  recognized  by  the 
code  and  by  the  practice  in  the  state,  and  in  all  respects  is 
regular  and  sufficient  as  an  expression  of  a  finding  of  fact  and 
a  conclusion  of  law.  As  a  matter  of  fact  he  found  these 
coupons  all  to  be  genuine.  He  further  found  that  they  were 
paid  and  not  purchased  when  they  were  presented  to  Venner 
&  Co.,  and  as  an  ultimate  conclusion  of  law,  that  the  inter- 
veners were  not  entitled  to  paiticipate  in  the  proceeds  of  the 
foreclosure.  According  to  the  regular  methods  under  our 
system,  exceptions  were  taken  to  the  report,  and  it  was  alleged 
by  the  excepting  parties  that  he  had  erred  both  in  the  admis- 
sion of  testimony  respecting  the  circumstances  of  the  disposi- 
tion of  these  coupons  and  in  his  conclusion  that  they  had  been 
paid  and  not  purchased,  and  the  parties  sought  to  obtain  a  re- 
versal of  this  interlocutory  judgment.  Counsel  insist  that 
under  these  circumstances  we  are  obliged  to  disregard  the 
findings  of  fact  made  by  the  referee  and  the  confirmation  by 
the  trial  court,  and  decide  the  case  on  the  testimony  and  ren- 
der such  judgment  as  we  deem  proper.  There  is  such  vigor- 
ous and  earnest  argument  in  support  of  the  respective  con- 
tentions of  the  parties  and  the  positions  are  so  ingeniousl}'  and 
ably  supported  that  we  have  measurably  departed  from  the 
rule  wMch  would  relieve  us  of  this  labor.  We  undoubtedly 
have  the  right  to  take  the  finding  of  the  referee  and  judgment 
of  the  trial  court  on  the  testimony  as  absolutely  conclusive  of 
the  facts,  and  assuming  those  facts  to  be  true,  the  result  would 
he  inevitable,  the  opinion  short  and  the  citation  of  authorities 
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measurably  limited.  This  practice  would  be  entirely  justified 
by  a  comparatively  recent  case  in  the  supreme  court.  Kim- 
ball V.  Lnon,  19  Colo.  266. 

•  While  we  are  of  the  opinion  that  this  case  is  full  authority 
and  the  situation  an  absolute  warrant  for  us  to  pursue  this 
course,  we  have  read  the  abstract.  Since  counsel  disagree  so 
materially  respecting  its  substance  and  accuracy,  we  have  read 
the  bill  of  exceptions  and  examined  the  exhibits,  and  we  have 
come  from  this  long  and  exhaustive  labor  comjjletely  satisfied 
that  the  facts  were  correctly  found  by  the  referee  and  we  are 
in  entire  accord  with  the  judgment  of  the  court  on  the  main 
question.  While  probably  we  are  not  bound  to  state  the  basis 
of  our  convictions,  yet,  because  of  the  magnitude  of  the  inter- 
ests involved,  we  shall  in  the  course  of  the  opinion  indicate 
what  has  served  to  con\dnce  us  as  to  the  precise  matter  on 
which  the  case  turns.  As  will  be  recollected  the  coupons 
presented  for  allowance  were  of  two  issues,  one  lot  amount- 
ing to  $12,450,  due  July  1,  and  the  other  of  the  Denver  Water 
Company  of  the  7's  amounting  to  859.710.  The  referee  has 
found  them  all  to  be  genuine.  Whatever  title  the  interven- 
ors,  the  United  Water  Works  Company,  Limited,  have  to 
any  of  them  was  acquired  by  the  transaction  at  the  counter 
of  C.  H.  Venner  &  Co.,  when  the  money  which  represented 
their  face  value  was  given  to  the  holders  as  they  presented 
them  for  payment  or  purchase  on  that  date. 

The  character  of  these  securities  is  thoroughly  established. 
They  are  interest  coupons  to  which  both  the  law  and  commer- 
cial usages  give  a  peculiar  cliaracter.  They  are  almost  like 
bank  notes,  they  pass  from  hand  to  hand  by  mere  delivery. 
The  title  of  the  purchaser  is  valid  against  the  world.  "  Pos- 
session and  title,"  as  it  has  been  put,  '•  are  one  and  insepara- 
ble." To  such  an  extent  does  tliis  negotiable  quality  attach 
that  mere  possession  undoubtedly  affords  presumptive  evi- 
dence of  title.  Murray  v.  LarJner,  2  Wall.  110.  Vide  au- 
thorities infra. 

On  the  strength  of  this  negotiability  the  company  insists 
it  ought  *^  have  had  judgment  when  they  produced  the  cou- 
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pons  which  sufficiently  proved  that  they  were  purchasers  for 
value.  It  is  complained  that  error  was  committed  because 
the  company  was  compelled  to  do  more  than  exhibit  the  se- 
curities and  take  judgment.  The  company  is  in  no  position 
to  insist  on  it  if  it  was  error.  When  the  petition  of  inter- 
vention, if  we  may  so  call  it  was  filed,  and  an  order  of  refer- 
ence made,  no  exception  was  taken  to  the  order,  at  least,  none 
is  exhibit<Hl  in  the  abstract.  When  the  matter  came  on  for 
hearing  before  the  referee,  instead  of  producing  the  coupons, 
and  rel}dng  upon  that  presumptive  evidence  of  title  and  of 
purchase  because  these  interest  coupons  were  in  the  hands  of 
thii-d  pei-sons,  who  were  under  no  obligations  to  pay  or  care 
t'iu-  them,  the  company  voluntaiily  put  C.  H.  Venner  on  the 
stand  and  examined  him  to  the  point  that  the  company  did  pur- 
chase the  coupons  in  open  market  for  value,  and  through  him 
and  his  identification  produced  what  was  claimed  to  be  written 
authority  from  the  corporation  to  Venner  &  Co.,  to  buy  them 
for  their  account.  Such  cinumstances  attended  tlie  alleged 
pui-chase  as  to  properly  open  the  inquiry,  whether  the  trans- 
action was  a  purchase  or  a  payment.  The  importance  of  it 
is  presented  in  more  luspects  than  one.  If  the  United  Water 
Works  Company,  Limited,  were  purchasers  for  value,  they 
were  not  only  entitled  to  share  in  the  proceeds  of  the  fore- 
closure, but  their  claim  was  a  preferred  one.  Since  such  ex- 
traordinary preferential  righte  were  annexed  to  tliese  securities, 
it  was  and  is,  vitiil  to  the  interests  both  of  the  bond  and  the 
coupon-holdei"S  acquiring  title  under  the  decree  and  to  those 
of  tlie  ehumant.  The  question  of  purchase  or  payment  then 
becomes  radically  and  significantly  the  controlling  inquiry. 
If  we  concede  that  the  company  were  actual  purchasers,  and 
tliat  they  sustained  no  relation  whatever  to  the  defaulting 
corporation  and  bought  in  open  market,  their  rights  are  clearly 
defined,  and  about  them  the  cases  do  not  disagree. 

What  is  essential  to  a  sale  is  equally  well  settled.  The 
law  is  probably  more  accurately  and  exactly  stated  in  the 
oj)inion  of  Mr.  Justice  Strong  in  Ki'tchum  v.  Duncan,  than  it 
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would  be  expressed  if  I  should  attempt  to  paraplmise  it. 
Quoting  his  language,  it  is  : 

"  We  may  admit,  also,  that  '  where,  as  in  this  case,  a  sale, 
compared  with  payment,  is  pi'ejudicial  to  the  holder's  inter- 
est, by  continuing  the  burden  of  the  coupons  upon  the  com- 
mon security,  and  lessening  its  value  in  reference  to  the 
principal  debt,  the  intent  to  sell  .should  be  clearly  proved.' 
But  the  intent  to  sell,  or  tlie  assent  of  the  fonner  owner  to  a 
sale,  need  not  have  been  expressly  given.  It  may  be  inferred 
from  the  circumstances  of  the  transaction.  It  often  is.  In 
the  present  case,  the  nature  of  the  subject  cannot  be  over- 
looked. Interest  coupons  are  instruments  of  a  peculiar  char- 
acter. The  title  to  them  passes  from  hand  to  hand  by  mere 
delivery.  A  transfer  of  possession  is  presumptively  a  trans- 
fer of  title.  And  especially  is  this  true  when  the  transfer  is 
made  to  one  who  is  not  a  debtor,  to  one  who  is  under  no  obli- 
gation to  receive  them  or  to  pay  them  A  holder  is  not  war- 
ranted to  believe  that  such  a  pei"son  intended  to  extinguish 
the  coupons  when  he  hands  over  the  sum  called  for  by  them 
and  takes  them  into  Ms  possession.  It  is  not  in  accordance 
with  common  experience  for  one  man  to  pay  the  debt  of  an- 
other, without  recei'ST.ng  any  l)enefit  from  his  act.  We  can- 
not close  our  eyes  to  things  that  are  of  daily  occurrence.  It 
is  within  common  knowledge  that  interest  coupons,  alike  those 
that  are  not  due  and  those  that  are  due,  are  passed  from  hand 
to  hand  ;  the  receiver  pajing  the  amount  they  call  for,  with- 
out any  intention  on  liis  part  to  extinguish  them,  and  mthout 
any  Ijelief  in  the  other  party  that  they  are  extinguished  by 
the  transaction.  In  such  a  case,  the  holder  intends  to  trans- 
fer his  title,  not  to  extinguish  the  debt.  In  multitudes  of 
cases,  coupons  are  transferred  by  pereons  who  are  not  the 
owners  of  the  bonds  from  which  they  have  lieen  detached. 
To  hold  that  in  all  these  cases  the  coupons  are  paid  and  ex- 
tinguished, and  not  transferred  or  assigned,  unless  there  was 
something  more  to  show  an  assent  of  the  person  parting  with 
the  possession  that  they  should  remain  alive,  and  be  available 
'n  the  hands  of  the  pei"son  to  whom  they  were  delivered. 
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would,  we  think,  be  inconsistent  with  the  common  under- 
standing of  business  men." 

When  the  law  is  thus  clear  and  there  is  no  dispute  about 
any  phase  of  it  applicable  to  the  case  presented,  the  only  mat- 
ter left  for  argument  is  purely  one  of  fact.  That  such  is  the 
opinion  of  counsel  is  quite  apparent  when  we  observe  that  oat 
of  nearly  three  hundred  pages  of  brief  matter,  fully  seventy- 
five  per  cent  is  an  argument  on  the  facts.  At  this  we  are  not 
surprised  because  this  seems  to  have  been  a  peculiarity  in  all 
the  cases  wherein  this  question  has  arisen.  The  very  case  on 
which  the  plaintiff  in  en*or  most  relies,  Kefchum  v.  Duncan^ 
infra,  is  of  this  precise  description.  The  court  composed  of 
some  of  the  most  learned  and  able  jurists  in  the  country  di- 
vided on  a  pure  matter  of  opinion  about  the  testimony.  Five 
of  them  thought  the  sale  was  established  and  the  title  of  the 
purchasers  should  be  affirmed.  Four  of  them,  even  on  the 
strong  showing  of  good  faith,  evident  purchase,  public  notice, 
lack  of  fraud,  absence  of  duty  owing  by  the  purchasing  agent 
to  either  the  debtor  company  or  the  holders  of  the  coupons, 
could  not  agree  that  there  had  been  a  sale.  This  on  the  narrow 
ground  "that  the  holders  had  no  thought  of  selling  them, 
and  in  fact  did  not  sell  them,  and,  therefore,  in  law  they  were 
paid  and  not  sold."  Thus  in  this  case,  the  point  on  which  it 
turns  is,  did  Venner  &  Co.  buy  the  coupons  for  and  on  account 
of  the  United  Water  Works  Company,  Limited,  and  under 
circumstances  which  made  the  transaction  one  of  purchase 
and  sale  whereby  that  corporation  is  entitled  to  share  in  the 
distribution.  The  referee  found  the  facts  otherwise.  On 
exceptions  the  trial  judge  confirmed  the  report.  We  are  bound 
by  these  conclusions  if  they  are  sustained  by  the  evidence,  or 
if  they  rest  on  conflicting  testimony  and  there  is  evidence  in 
the  record  on  which  they  can  be  sufficiently  rested.  Of  this 
there  is  in  our  minds  neither  doubt  nor  uncertainty.  We  ari^ 
thoroughly  convinced  not  only  that  the  preponderance  of  the 
evidence  sustains  the  findings  and  the  judgment,  but  also  that 
it  would  support  none  other.  In  deference  to  the  vigorous, 
acute,  and  powerful  onslaught  made  on  the  proofs  as  well  as 


189H.]    Water  Works  Go.  v.  Loan  &  Trust  Co.        235 

to  support  the  judgment  of  the  nisi  tribunals,  and  to  main- 
tain so  far  as  may  be  the  justness  of  our  convictions,  we  shall 
state  the  salient  circumstances  of  the  alleged  purchase,  and 
what  has  measurably  served  to  convince  us  of  the  righteous- 
ness of  the  judgment. 

We  will  now  recur  to  the  actual  relation  which  Venner  & 
Co.  sustained  to  these  various  water  companies,  the  obliga- 
tions they  were  under,  the  duties  they  had  to  perform,  and 
state  the  course  of  dealing  between  them.  It  will  be  remem- 
bered that  the  contract  was  made  the  1st  of  March  between 
Venner  &  Co.,  the  American  Water  Works  Companj^  of  Illi- 
nois, and  the  Denver  corporations.  Under  it,  the  bonds  were 
deposited  with  Venner  &  Co.,  to  the  credit  of  the  constniction 
account.  The  water  works  company  proceeded  to  perfect 
extensive  plans,  lay  mains,  and  do  the  various  things  essen- 
tial to  the  scheme  which  had  been  agreed  on.  In  carrying 
out  these  arrangements  drafts  wei-e  from  time  to  time  drawn 
on  Venner  &  Co.,  to  meet  the  expenses  of  construction,  and 
for  the  payment  of  other  items  which  might  properly  be  in- 
cluded in  that  account.  Antecedent  to  this  date,  Venner  & 
Co.  had  paid  the  interest  which  accrued  on  some  of  the  bonds. 
It  clearly  appears  that  the  interest  money  of  January,  1891, 
and  of  May,  1891,  was  remitted  by  draft  to  Venner  &  Co.  to 
care  for  these  coupons.  It  is  not  entirely  clear  whether  as 
an  universal  proposition,  the  coupons  were  presented  at  the 
counter  of  Venner  &  Co.  for  payment,  or  to  the  agent  named 
in  the  securities,  the  Farmers'  Loan  &  Trust  Company,  and 
the  holders  directed  to  apply  to  Venner  &  Co.  for  the  money. 
Mr.  Venner  was  neither  frank  nor  ingenuous  in  his  statement 
of  the  transactions,  and  we  cannot  safely  rely  on  his  accuracy 
in  these  particulars.  An  officer  of  the  Denver  companies  tes- 
tified directl}  to  sending  the  drafts  to  Venner  &  Co.  to  pay 
these  coupons.  As  matters  progressed  and  along  in  May  and 
June,  Venner  &  Co.  apparently  became  somewhat  embar- 
rassed— whether  because  they  were  unable  to  place  the  bonds 
which  had  been  delivered  to  them,  or  whether  because  their 
funds  became  insufficient  to  carry  out  their  contract, — we  do 
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not  know.  At  all  events  money  was  required  and  a  plan  was 
suggested  as  early  as  the  21st  of  May,  by  Venner  &  Co.  to 
transfer  funds  from  what  was  known  as  the  operating  departs 
ment  to  the  construction  account.  It  must  be  remembered 
that  the  construction  account  was  to  be  provided  for  by  the 
proceeds  of  the  647  bonds.  The  Avater  company,  both  the 
old  and  tlie  new,  and  probably  also  Venner  &  Co.  ran  these 
two  accounts  on  their  books  as  separate  items.  It  was  not 
simply  a  matter  of  bookkeeping,  but  it  was  a  plan  adopted  to 
carry  out  the  agreement  of  the  parties.  It  must  be  conceded 
the  credit  with  Venner  &  Co.  was  in  the  name  of  the  water 
company,  and  that  the  money  realized  from  the  operation  of 
the  plant  was  part  of  the  working  capital  of  the  same  corpo- 
ration and  in  one  aspect  it  was  like  two  accounts  in  two  dif- 
ferent banks,  standing  in  the  name  of  the  same  individual  and 
subject  to  his  check.  But  under  the  agreement  of  these  par- 
ties it  was  something  else.  By  the  contract  Venner  &  Co. 
were  to  provide  the  agreed  value  of  these  bonds  for  construc- 
tion purposes.  The  company  operated  the  plant,  sold  and 
delivered  water,  collected  the  rents  and  fees  due  it  from  user, 
both  private  and  public,  and  the  profits  or  the  funds  thus  re- 
sulting were  held  by  the  companies  to  defray  operating  ex- 
penses and  to  liquidate  the  interest  accruing  on  their  securities. 
Under  these  circumstances  it  was  not  a  matter  of  bookkeep- 
ing, but  it  was  a  matter  of  life  and  death  to  the  corporation 
itself.  As  early  as  May  and  running  from  that  on  to  the  15th 
of  July,  there  were  frequent  suggestions  from  that  partnership 
to  transfer  funds  from  the  operating  to  the  construction  de- 
partment, and  thereby  relieve  the  firm  from  financial  pressure. 
According  to  the  testimony,  it  was  distinctly  agreed  by 
Venner  &  Co.  that  if  these  advances  should  be  made  from 
the  operating  to  the  construction  account  for  their  relief 
they  would  pay  the  (;oupons  as  they  fell  due.  It  was 
claimed  by  Mr.  Venner  on  the  stand  that  the  firm  made 
no  such  agreement,  and  that  none  was  made  which  bound 
it.  It  is  not  true.  Underwood  was  a  member  of  the  firm, 
vmd  he  distinctly  agreed  that  if  the  funds  should  be  trans- 
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ferred  from  the  one  account  to  the  other,  the  firm  should 
pay  the  coupons  when  presented.  This  bound  Mr.  Venner. 
It  was  made  by  his  partner  within  the  scope  of  his  author- 
ity, and  Venner  cannot  now  be  heard  to  say  that  the  agree- 
ment was  not  made.  More  than  that,  this  contract  is  clearly 
established  by  the  telegrams  sent  from  the  New  York  office 
by  Venner  himself.  In  them  he  requests  the  transfer  of 
funds  from  the  one  account  to  the  other  to  relieve  the  pres- 
sure. On  June  20,  he  sent  the  following  despatch :  "  Yes, 
please  arrange  transfer;  we  want  a  little  breathing  spell." 
He  was  immediately  advised,  as  appears  from  the  despatchc 
sent  him,  that  the  transfer  was  made,  and  to  it  neither  he  noi 
his  firm  made  any  objection,  and  they  thereby  assumed  the  obli- 
gation to  carry  out  the  arrangement.  This  transfer  amounted 
to  more  than  870,000.  which  was  enough  to  protect  the  cou- 
pons which,  on  the  strength  of  Venner's  testimony,  are  pre- 
sented as  outstanding  claims  against  the  corporation.  Further 
than  all  this,  we  find  scattered  through  the  accounts  rendered 
by  Venner  &  Co.  to  the  water  companies  in  Denver,  statements 
covering  a  period  of  several  months,  from  which  it  appears 
that  from  time  to  time  Venner  &  Co.  paid  interest  coupons 
amounting  to  many  thousands  of  dollars  on  various  descrip- 
tions of  securities,  thus  tacitly  admitting  their  obligation  to 
pay  them.  When  we  come  to  the  exact  transaction  which 
occurred  on  the  loth  of  July  when  the  purchase  was  alleged 
to  have  been  made,  we  find  no  evidence  of  a  sale,  but  all  the 
evidences  of  a  payment.  We  have  the  testimony  of  some  six- 
teen or  eighteen  different  banking  institutions  and  bankers, 
who  held  bonds  of  these  water  companies  for  themselves 
and  for  their  customers,  who  received  coupons  for  the  pur- 
poses of  collection,  and  they  all  state  that  these  coupons 
were  sent  by  them,  either  as  agents  of  the  holders,  or  as  own- 
ers themselves,  to  their  banking  agents  in  New  York  for 
collection;  that  they  were  presented,  reported  paid,  and  the 
money  placed  to  the  account  of  the  respective  holders  of  the 
bonds.  Nothing  oocun-ed  to  indicate  to  the  people  who  owned 
^he  bonds,  or  who  acted  as  agents  for  the  owners,  that  the  cou- 
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pons  had  been  purchased  and  not  paid.     Nothing  suggested 
to  those  who  presented  them  that  the  transaction  was  one  of 
purchase  and  not  of  payment.     It  is  quite  true  Venner  says 
that  they  were  all  told  the  interest  coupons  were  being  pur- 
chased and  not  paid.     We  must  be  permitted  not  to  credit 
this  statement ;  in  the  first  place,  it  was  made  without  in- 
formation, because  when  Mr.  Venner  was  questioned  as  to 
the  persons  to  whom  these  statements  were  made,  he  was 
unable   to  give    any  data  or  information  on  this  subject. 
The  payments  were  made  by  his  cashier,  and  with  the  va- 
rious items  and  transactions  he  was  himself  unfamiliar.    We 
all  know  that  such  must  be  the  fact.     There  was  nothing  to 
advise  the  public  that  these  coupons  were  to  be  purchased  ; 
notices  were  not  distributed  about  the  bank  nor  sent  to  the 
various  owners  to  acquaint  them  of  this  intention,  and  if 
the  transaction  was  one  of  purchase,  it  was  a  secret  purchase 
of  which  the  holders  were  not  advised.     Further,  Mr.  Ven- 
ner is  discredited  by  his  own  statements.     The  only  author- 
ity and  the  only  evidence  of  the  alleged  purchase  was  a  letter 
which  he  presented,  which  he  says  was  sent  by  Mr.  MiUs,  who 
was  his  representative  in  Boston  of  the  Boston  branch  of  his 
house,  but  sent  as  treasurer  of  the  United  Water  Works  Com- 
pany, Limited,  addressed  to  him  in  New  York,  and  dated  on 
the  14th  day  of  July,  authorizing  Venner  &  Co.  to  purchase 
the  seven  per  cent  coupons  of  the  water  company,  due  July  15, 
1891,  and  inclosing  a  draft  for  170,000  for  the  purpose.    But, 
regardless  of  this  mode  of  transfer,  there  would  have  been  other 
evidence  than  that  letter  to  show  the  transfer  of  that  fund. 
It  would  have  appeared  in  three  sets  of  books.     It  would  ap- 
pear on  the  books  of  Venner  &  Co.  in  Boston ;  it  would  appear 
on  tlie  books  of  the  United  Water  Works  Company,  Limited, 
in  Boston,  and  on  the  books  of  Venner  &  Co.  in  New  York. 
There  was  no  attempt  to  establish  the  fact  by  competent 
and  direct  testimony.      We  are  witliout  the  testimony  of 
Mr.  Mills,  and  we  are  without  the  testimony  of  anybody  con- 
nectea  witn  any  of  these  different  business  houses  to  substan- 
tiate an  improbable  transaction  winch  worked  grievous  injury 
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to  the  defaulting  corporation.  Under  these  circumstances, 
we  must  be  excused  if  we  do  not  give  full  credit  to  these 
statement^  But  there  is  a  bitof  testimonyin  the  record  which 
demonstrates  that  the  transaction  was  not  as  Mr.  Venner  con- 
tends. We  find  among  the  exliibits  a  telegram,  dated  on  the 
loth  of  J  uly,  the  date  of  the  maturity  of  the  coupons,  which 
is,  "  wire  estimate  amount  due  for  mat-rials  and  labor  to  date, 
outside  of  Shickle  June  bill  and  Colorado  Iron  May  bill  and 
acceptances.  Will  wii-e  later  about  Holly,  but  fear  cannot  do 
it,  and  care  for  coupons."  This  telegram  was  sent  on  the  day 
on  which  the  coupons  fell  due,  and  on  which  they  were  to  be 
paid,  and  necessarily  after  the  writing  of  the  letter  from  the 
United  Water  Works  Company,  Limited,  by  Mr.  Mills,  antl 
presumably  after  its  receipt.  It  clearly  recognized  the  obli- 
gation Venner  &  Co.  were  under  to  pay  these  coupons  on  the 
the  15th  as  they  were  presented.  There  is  nothing  in  the 
record,  other  than  the  naked  statement  of  Mr.  Venner,  who 
is  80  entirely  discredited  by  these  circumstances  and  these 
facts,  to  show  that  the  transaction  was  a  purchase  and  not  a 
payment.  Subsequently,  Venner  &  Co.  attempted  to  dispose 
of  a  lot  of  the  bonds  which  the  firm  held.  They  corresponded 
with  the  representatives  of  different  savings  banks  and  other 
financial  institutions  with  reference  to  the  sale.  In  this  corre- 
spondence Mr.  Venner  stated  that  he  knew  nothing  to  impair 
the  value  or  character  of  the  securities,  and  he  offered  blocks 
of  them  at  ninety-seven  and  a  half  and  interest.  To  at  least 
two  representatives  of  financial  institutions  he  stated  that 
these  coupons  were  paid.  We  admit  that  he  denies  it  in 
one  case,  and  ui  the  vain  hope  to  add  to  the  strength  of  hLs 
own  testimony  unnecessarily  attacks  the  character  of  the 
witness  by  whom  the  statement  is  proven.  It  was  supported 
by  a  statement  by  his  partner,  Mr.  Toby,  that  these  coupons 
were  outstanding  and  they  had  long  been  looking  for  them, 
and  he  intimated,  if  he  did  not  directly  state  it,  that  the  bal- 
ance had  been  cared  for.  There  are  many  other  matters  m 
tlie  record  which,  to  our  mind,  are  equally  convincing  and 
strong  to  the  point  that  there  was  no  purpose  on  the  part  of 
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Venuer  &  Co.  to  purchase  the  coupons  when  they  were  pre- 
sented in  Jul}',  but  that  they  paid  them,  as  they  were  bound 
to  do  under  theii*  agreement.  Neither  is  there  anything  to 
show  that  the  parties  who  presented  these  coupons  at  tlie 
counter  of  Veuner  &  Co.  sold  them.  The  very  case  on  which 
the  mam  reliance  of  the  plaintiff  in  error  is  rested,  Keteliimt 
V.  Duncan,  shows  that  there  is  something  more  than  a  purpose 
on  the  one  side  essential  to  a  sale.  The  intent  is  necessary. 
The  intent  of  the  holder  is  necessary.  This  need  not  always 
be  directly  proven,  but  it  may  be  inferred  from  circumstances, 
but  that  there  must  be  circumstances  from  which  it  may  legit- 
imately be  presumed  is  well  established.  If  the  transfer  is 
made  to  an  agent  of  the  corporation,  the  holder  has  a  right 
to  presume  that  the  purpose  is  payment  and  not  purchase. 
These  bonds  were  presented  to  the  firm,  which  was  then 
bound  by  a  specific  agreement  to  pay  them.  There  was 
nothing  to  indicate  to  those  who  presented  the  coupons  that 
they  were  being  bought.  Under  these  circumstances  it  may 
well  be  said  neither  party  understood  it  to  be  a  purchase, 
the  holder  did  not  intend  to  sell,  nor  did  the  buyer  intend 
to  purchase.  It  was  therefore  not  a  sale  but  a  payment. 
Ketchiun  v.  Duncan,  96  U.  S.  659;  Commonwealth  of  Viryinia 
V.  Chesapeake  ^  Ohio  Canal  Co.  et  al,,  32  Md.  501 ;  Cameron 
V.  Tome,  6-i  Md.  507 ;  Lloyd  v.  Wayne,;  93  Ky.  644 ;  Fidelity 
Co.  V.  West  Penn.  R.  R.  Co.  et  al.,  138  Pa.  St.  494 ;  Haven 
V.  Grand  Junction  R.  R.  ^  Depot  Co.,  109  Mass.  88 ;  So.  Cov- 
ington ^  C.  iS'.  Ry.Co.  V.  Gent,  34  Fed.  Rep.  628;  Jones  on 
Corp.  Bonds  &  Mortgages  (2d  ed.),  §§  249,  253  ;  Union  Tru»t 
Co.  V.  Monticello  ^  Port  Jervis  Ry.  Co.,  63  N.  Y.  311 ;  Smith 
V.  Sac  County,  11  Wall.  139  ;  Voshary  v.  Diefendorf,  119  N.  Y. 
357 ;  2  Cook  on  Stock  and  Stockholdei-s.  §  772 ;  Farmer t^'  Loan 
Sr  Trust  Co.  V.  Lo'wa  Water  C'".,  78  Fed.  Hep.  881 ;  United  Water 
Works  Company,  Limited,  v.  Far/ner.s'  Loan  ^  Trust  Co.,  82 
Fed.  Rep.  144. 

We  have  barely  outlined  what  has  convinced  us  that  the 
referee  and  the  court  were  right.  The  record  is  full  of  mate- 
rial which  might  be  used  to  strengthen  and  support  the  argu- 
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ment.  In  view  of  the  fact  that  we  have  a  right  to  rely  on  the 
findings  of  the  referee  and  of  the  court,  we  think  we  have  dis- 
charged our  duty  to  counsel  when  we  have  thus  indicated  in 
a  general  way  what  has  served  to  convince  us. 

The  judgment  of  the  court  below  is  right,  and  it  will  be 
affirmed. 

Affi,rmed. 


[No.  1358.] 
CooLEY  V.  Murray. 

1.  Pleading — Nonjoinder  of  Parties. 

A  complaint  must  show  on  its  face  a  defect  of  parties  in  order  to  be 
reached  by  demurrer  on  that  ground. 

2.  Mortgages — Assumption  of  Incumbrance. 

Where  the  owner  of  several  lots  mortgaged  them  and  afterwards  sold 
one  of  the  lots,  the  purchaser  assumiug  and  agreeing  to  pay  the 
mortgage  debt  as  part  of  the  consideration  and  purchase  price,  and 
afterwards  the  mortgagor  deeded  the  other  lots  to  his  wife,  and 
upon  foreclosure  the  first  lot  failed  to  sell  for  enough  to  satisfy  the 
mortgage  debt,  and  the  wife  to  protect  her  lots  was  compelled  to 
pay  the  balance  of  the  mortgage  debt,  she  had  a  right  of  action 
against  the  purchaser  of  the  first  lot  and  waa  entitled  to  a  judg- 
ment for  the  amount  paid  by  her  with  interest. 

J.  Deed  of  Husband  to  Wife — Consideration. 

Where  a  husband  deeds  property  to  his  wife  prior  to  his  death,  as  be- 
tween her  and  other  heirs,  it  is  immaterial  that  there  was  no  con- 
sideration. And  in  an  action  by  the  wife  against  one  who  assumed 
an  incumbrance  on  the  property,  placed  there  by  the  husband,  the 
heirs  of  the  husband  are  not  necessary  or  proper  parties. 

Appeal  from  the  Diatrict  Court  of  Pitkin  County. 

Mr.  William  O'Brien,  for  appellant. 

Mr.  T.  M.  S.  Rhett,  for  appellee. 

BisSELL,  J.,  delivered  the  opinion  of  the  court, 
Vol.  xj— 16 
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There  is  a  very  wide  uifference  between  the  case  made  by 
the  record  and  the  basis  on  which  it  was  apparently  argued 
in  the  lower  court,  and,  if  we  may  so  express  it,  between  the 
record  issue  and  the  one  which  on  the  admissions  of  counsel 
at  the  trial  is  made  the  basis  of  the  argument.  We  are  not 
of  the  opinion  that  the  admissions  would  alter  the  result,  al- 
though we  consider  ourselves  bound  to  decide  the  case  as 
presented  by  the  pleadings  and  proof. 

R.  R.  Bowles  and  Lucy  B.  his  wife  were  the  owners  of 
lot  O,  in  Block  88,  and  lots  F,  G,  H,  and  I,  in  block  49, 
in  the  town  of  Aspen.  In  1889  they  mortgaged  them.  In 
the  further  statement  we  shall  follow  the  complaint  very 
closely  for  the  case  was  heard  on  an  admission  of  the  truth 
of  its  allegations  coupled  with  a  little  independent  testimony 
which  will  be  used,  but  not  distuiguished,  from  the  matters 
pleaded.  The  debt  secured  by  the  mortgage  was  partially  paid 
and  reduced  to  $5,000.  Lot  O  was  first  deeded  to  W.  W. 
Cooley.  Subsequently  he  bought  the  other  lots  and  took  title 
to  all  of  them  subject  to  the  outstanding  incumbrance.  After- 
wards he  deeded  lot  O  to  the  appellee,  Wm.  J.  Murray,  subject 
to  the  $5,000  incuinbiance,  which  Murray  assumed  and  agreed 
to  pay.  As  to  the  incumbrance  Mr.  Cooley  was  thereafter 
only  bound  as  surety  for  the  due  performance  of  this  con- 
!  'act.  Mr.  Cooley  subsequently  deeded  the  other  lots  for  a 
valuable  consideration  to  Louise  Ellen  Cooley  his  wife.  The 
debt  was  not  paid  and  the  property  was  advertised  for  sale 
under  the  trust  deed.  When  the  date  of  sale  arrived,  lot  O 
was  first  offered  and  sold  for  tlie  sum  of  $2,000,  which  was 
not  enough  to  pay  the  amount  then  due.  The  other  lots 
were  then  offered  and  the  proper  steps  taken  to  subject  the 
property  to  the  payment  of  the  debt.  To  protect  her  title 
and  relieve  it  from  the  incumbrance,  Mrs.  Cooley  bid  at  the 
sale  the  balance  due  under  the  trust  deed,  to  wit :  $2,259.73, 
at  which  price  the  property  was  struck  off  to  her,  and  she 
thereupon  paid  the  trustee  that  sum,  and  he  executed  and 
delivered  to  her  his  deed  for  the  property.  Mrs.  Cooley  then 
brought  this  suit  against  Mmray  to  compel  him  to  reimburse 
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her.  To  this  pleading  there  was  a  demurrer  setting  up  sev- 
eral causes  ;  that  the  complaint  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action  ui  favor  of  Mrs.  Cooley  against 
the  defendant,  and  that  she  was  without  the  legal  capacit}- 
to  sue  because  the  debt  was  due  to  the  trustee  and  not  to  the 
plaintiff  ;  and  on  the  further  ground,  that  there  was  a  defect 
of  parties  because  the  heirs  of  W.  W.  Cooley  were  not  made 
parties,  and  the  suit  could  only  be  maintained  by  them  as 
the  real  parties  in  interest.  This  demurrer  was  properly 
overruled.  A  defect  of  parties  is  only  available  on  demurrer 
when  it  appears  on  the  face  of  the  complaint,  and  when  there- 
from it  is  evident  that  others  are  interested  in  the  result, 
and  that  they  are  necessary  to  the  complete  determination  of 
the  controversy.  The  complaint  did  not  show  that  Mr. 
Cooley  was  dead,  nor  if  dead,  that  he  left  any  heirs. 

The  defendant  then  answered  by  general  denial.  When 
the  case  came  to  trial  on  this  issue,  the  hearing  was  had  on  a 
stipulation  which  admitted  the  truth  of  the  allegations  of  the 
complaint,  and  that  the  plaintiff  should  only  be  required  to 
introduce  the  deed  from  W.  W.  Cooley  to  herself,  and  the 
deed  from  W.  W.  Cooley  to  W.  J.  Murray.  It  was  also  stip- 
ulated on  the  part  of  the  plaintiff  that  the  questions  presented 
by  the  demurrer  might  be  raised  on  hearing.  Just  what  it 
was  expected  to  accomplish  by  the  latter  part  of  the  stipula- 
tion is  not  very  evident.  It  might  be  true  that  had  the  stip- 
ulation gone  farther  and  stipulated  the  death  of  Mr.  Cooley, 
leaving  heirs,  and  that  they  were  still  in  being,  having  the 
rights  of  inheritance,  the  question  of  the  defect  of  parties  might 
then  have  been  argued,  but  there  is  no  such  thing  in  tlie 
stipulation  and  there  is  nothing  in  the  record  to  show  either 
that  Mr.  Cooley  was  dead,  or  if  dead,  that  he  left  any  heirs 
other  than  his  wife.  Of  course,  if  he  were  dead,  and  died 
leaving  only  his  widow  as  heir,  she  was  the  only  person  who 
as  heir  could  sue.  If  he  left  other  heirs  proof  of  their  life  or 
death  would  be  important  if  any  question  was  to  be  made  as 
to  the  necessity  of  their  joinder  in  the  action.  As  we  view 
the  case,  however,  these  matters  are  not  at  all  important,  nor 
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would  they  have  had  any  siguificance  had  there  been  proof  both 
of  Cooley's  death,  and  of  the  survivorship  of  the  wife  and 
cliildren.  If  Mr.  Cooley  was  dead,  and  we  assume  from  what 
counsel  have  conceded  in  tlieir  briefs  that  such  is  the  fact,,  lie 
did  not  die  seized  of  the  property,  and  there  was  nothing  for 
the  heirs  to  inherit  either  by  way  of  interest  in  the  property 
or  right  of  action  on  the  agreement.  Mr.  Cooley  in  his  life- 
time deeded  this  property  to  the  plaintiff.  She  was  the  grantee 
under  a  warranty  deed,  which  would  obligate  Mr.  Cooley  and 
therefore  his  other  heirs  to  protect  the  title  from  this  incum- 
bt-ance.  We  do  not  understand  that  the  question  which  is 
suggested  by  counsel  respecting  the  consideration  is  of  im- 
portance. The  deed  recites  a  consideration  of  11.00.  This 
is  enough  as  between  Mr.  Cooley  and  his  wife,  and  as  against 
tlie  heirs  who  might  have  survived  liira,  he  dying  after  the 
execution  and  deliveiy  of  the  deed.  The  only  persons  who 
can  raise  a  question  concerning  the  sufficiency  of  the  consid- 
eration where  the  deed  is  made  in  the  lifetime  of  a  party,  are 
tliose  who  have  some  interest  in  the  transaction.  There  is  noth- 
ing in  the  record  to  show  that  Mr.  Cooley  had  any  creditors,  or 
that  he  died  leaving  any,  or  that  there  are  any  persons  who 
have  a  right  to  attack  the  conveyance  and  question  the  char- 
acter of  the  consideration.  Mr.  Miu'ray  is  bound  by  the  terms 
of  his  contract  to  pay  what  was  due  on  the  original  incum- 
brance. It  was  a  part  of  the  purchase  price.  That  this  obli- 
gation extends  to  and  is  enforceable  by  a  subsequent  grantee 
of  the  property  seems  to  be  well  established.  Wai"vell  on 
Vendors,  chap.  26,  §  9 ;  2  Pingrey  on  Mortgages,  §  2037  : 
1  Pingrey  on  Mortgages,  §1113;  Wilcox  v.  Cainphell,  lOH 
N.  Y.  325  ;  Hardin  v.  Walpole,  38  Ind.  146  ;  Ayern  v.  Dixon, 
78  N.  Y.  318 ;  Merriman  v.  Moore,  90  Pa.  St.  78. 

According  to  the  doctrine  of  these  cases,  and  it  seems  to 
be  well  settled,  and  we  are  cited  to  none  to  the  contrary, 
Murray  held  lot  O  subject  to  the  jnortgage  which  he  had 
undertaken  to  pay.  His  agreement  was  not  only  for  the  ben- 
efit of  the  grantor  Cooley,  but  for  the  benefit  and  protection 
of  aU  who  might  derive  title  through  him.     This  agreement 
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therefore  protected  the  title  while  it  wiis  held  by  Mr.  Cooley 
and  any  grantee  is  equally  entitled  to  the  benefit  of  it.  If 
the  grantee  is  compelled  to  liquidate  any  part  of  the  incum- 
brance he  may  compel  Murray  to  reimburse  him.  Such  being 
the  law,  Mrs.  Cooley  had  the  right  to  protect  her  title  and 
having  been  compelled  to  pay  12,259,  she  may  call  on  Mr. 
Murray  to  repay  it.  She  stated  a  cause  of  action  in  her  com- 
plaint and  on  the  proof  was  entitled  to  recov.  i.  If  Mr. 
Cooley  died  leaving  heirs  the  heirs  were  without  interest  be 
cause  Mr.  Coolej^  had  already  conveyed.  An  heu'  may  not 
attack  such  a  conveyance  without  some  showing  that  he  had 
an  inheritable  interest  at  the  time  of  the  deatli  of  the  ancestor. 
This  question  was  not  raised  by  any  pleading  and  there  is  no 
presumption  of  interest. 

Since  the  plaintiff  was  entitled  to  recover  and  the  amount 
is  specifically  exhibited  by  the  pleadings  and  proof,  we  see 
no  reason  to  send  tliis  case  back  for  a  further  hearing  and 
we  shall  therefore  reverse  the  case  and  direct  judgment  to 
be  entered  for  the  plaintiff  for  '$2,259.73,  with  interest  from 
July  2,  1894. 

Reversed^  and  judgment  ordered. 


[No.  1867.] 
The  Atchison,  Topeka  &  Santa  Fe  Hy.  Co.  v.  Cahill. 

1.  Lnstbuctions. 

It  is  not  error  to  refuse  au  instruction  asked  even  though  it  is  a  correct 
statement  of  the  law,  where  the  instructions  given  embody  the  same 
principle,  and  are  equally  favorable  to  the  party  requesting  the  in- 
struction refused, 

2.  Kailboads — Negligence — Killing  Stock. 

In  an  action  against  a  railroad  company  for  killing  stock,  where  tiic 
evidence  showed  that  the  road  at  the  point  where  the  animals  wei  <' 
killed  was  inclosed  by  a  good  and  lawful  fence,  the  burden  is  then 
on  the  plaintiff  to  show  that  the  killing  was  through  the  negligence 
of  the  railroad  company. 
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Appeal  from  the  County  Court  of  Bent  County. 

Mr.  Chas.  E.  Gast  and  Mr.  Henry  A.  Dubbs,  for  ap- 
pellant. 

No  appearance  for  appellee. 

Wilson,  J.,  delivered  the  opinion  of  the  court. 

This  was  an  action  to  recover  the  value  of  three  head  of 
cattle  alleged  to  have  been  negligently  killed  by  a  locomotive 
of  defendant  railway  company.  Suit  was  originally  com- 
menced before  a  justice  of  the  peace,  and  hence  there  are  no 
written  pleadings.  There  is  nothing  in  the  record  to  disclose 
whether  recovery  is  sought  under  the  statute  in  reference  to 
the  killing  of  stock  by  railroads,  or  as  at  common  law  by  proof 
of  negligence.  This  is  immaterial,  however,  in  view  of  our 
conclusions  upon  the  questions  involved  in  the  determination 
of  the  appeal.  Upon  trial  in  the  county  court,  to  which  the 
cause  had  been  appealed,  the  plaintiff  was  the  only  witness 
in  his  behalf.  He  did  not  pretend  to  know  anything  about 
the  fact  or  the  manner  of  the  killing.  He  liad  been  informed 
by  the  section  foreman  of  defendant  that  three  head  of  stock 
were  found  dead  near  the  roadbed  of  defendant,  which  were 
supposed  to  belong  to  him,  and  upon  inspection  of  the  hides, 
he  identified  them  as  having  been  those  of  his  cattle.  The 
question  has  been  raised  as  to  whether  there  was  sufficient 
proof  of  the  killing.  Plaintiff's  testimony  alone  cannot  be 
said  to  have  been  sufficient,  but  what  was  lacking  to  make 
a  case  proper  to  go  to  the  jury  on  this  point,  was  supplied  by 
the  witnesses  of  defendant.  The  testimony  of  defendant's 
engineer  and  roadmaster  was  sufficient  in  our  opinion  to  sup- 
port a  finding  that  the  cattle  had  been  killed  by  defendant's 
locomotive.  Plaintiff  also  offered,  and  there  were  received 
in  evidence,  two  letters  from  the  assistant  claim  agent  of  de- 
fendant, in  one  of  which  he  offered  to  allow  plaintiff  a  certain 
.^uin,  much  less  than  the  demand,  in  settlement  of  his  claim. 
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These  letters,  if  admissible  at  all,  could  only  have  been  re- 
ceived as  evidence  of  the  fact  that  the  defendant  company 
had  received  the  affidavit  and  demand  wliich  were  required 
by  statute,  and  which  plaintiff  claimed  to  have  mailed  to  the 
proper  officer.  They  were  not  admissible  to  show,  as  claimed 
by  plaintiff's  attorney,  an  admission  by  defendant  of  any  legal 
liability  on  its  part,  for  the  simple  reason  that  the  letters 
showed  on  their  face  that  the  company  expressly  denied  all 
liability,  and  made  the  offer  simply  as  a  compromise,  and 
that  it  was  not  accepted.  Defendant  on  its  behalf  introduced 
several  witnesses,  the  engineer  and  fireman  of  the  train  by 
which  it  was  claimed  the  cattle  were  killed,  and  the  section 
foreman  who  had  charge  of  the  roadbed  at  that  point.  Their 
testimony  tended  strongly  to  show  that  the  defendant  had 
been  guilty  of  no  negligence  whatever.  In  addition  to  this, 
it  was  shown  that  the  road  at  this  point  was  inclosed  by  a 
fence,  and  that  on  the  very  day  when  tlie  accident  is  alleged 
to  have  occurred,  it  had  been  inspected  by  the  section  fore- 
man, and  found  to  be  in  good  condition.  Section  2  of  the 
act  in  reference  to  the  liability  of  railroads  for  the  killing  of 
stock,  approved  April  8,  1893,  and  which  was  in  force  at  the 
time  this  accident  occurred,  provides  that  the  killing  of  any 
animal  by  a  railway  coiiipany  shall  be  prima  facie  evidence  of 
negligence,  and  the  burden  of  proof  to  show  want  of  negli- 
gence is  thrown  upon  the  railway  company.  Session  Laws, 
1893.  page  406.  Section  6  of  the  same  act  proxddes,  however, 
tluit  where  the  road  is  mclosed  with  good  and  lawful  fence, 
the  railway  company  may  prove  this  fact  as  a  defense  to  any 
action  under  this  act  for  killing  within  the  inclosure,  and 
thereupon  the  burden  of  proof  is  upon  the  plaintiff  to  show 
that  the  killing  was  through  the  fault  or  carelessness  of  tlie 
railway  company.  In  other  words,  by  the  terms  of  this  sec- 
tion, proof  that  the  road  was  inclosed  by  a  fence  rebuts  tlie 
presumjjtion  of  negligence  which  must  prevail  under  the  terms 
of  the  second  section  of  the  act.  In  either  case,  therefore. 
whether  the  phiinuff  sought  to  recover  in  this  action  undei 
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the  statute,  or  as  at  common  law  for  negligence,  the  burden 
was  upon  him  to  prove  negligence. 

Defendant  requested  among  others,  but  was  refused,  tlie 
following  instruction: 

"  1.  In  this  state  a  fence  of  four  wires,  with  a  height  of 
four  and  a  half  feet  and  with  good  posts  eight  feet  apart,  is 
a  lawful  fence  ;  and  if  you  believe  from  the  evidence  that  on 
the  5th  of  February,  1896,  the  defendant  company  main- 
tained such  a  fence  at  the  point  where  the  plaintiff's  cattle 
in  question  in  this  action  entered  upon  defendant's  right  of 
way  prior  to  being  struck  by  defendant's  engine,  and  that 
the  said  cattle  so  entered  by  reason  of  an  opening  in  said 
fence  existing  without  any  fault  on  the  part  of  defendant, 
then  your  verdict  must  be  for  the  defendant,  unless  it  has 
been  shown  that  the  killing  of  the  cattle  was  the  result  of 
some  negligence  on  the  part  of  defendant." 

Defendant  assigns  error  on  the  refusal  of  this  instruction. 
The  instruction  was  correct,  but  in  the  one  instruction  whicli 
the  court  did  give,  the  jury  were  told,  substantially,  that  to 
warrant  them  in  finding  for  the  plaintiff,  they  must  find  from 
the  evidence  that  plaintiff's  cattle  were  killed  by  defendant's 
cars,  and  that  the  same  was  caused  by  reason  of  negligence 
on  the  part  of  defendant ;  and  that  the  burden  of  proof  to 
show  these  facts  was  upon  the  plaintiff.  We  think  that  it 
was  not  reversible  error  to  refuse  the  instruction  asked  by 
defendant,  because  the  court  in  the  instruction  which  it  gave 
sufficiently  stated  the  law  which  was  sought  to  be  presented 
by  the  refused  instruction.  In  fact,  the  instruction  given 
was  more  favorable  to  defendant  than  that  refused,  and  was 
open  to  serious  attack  by  plaintiff,  if  he  had  so  desired.  The 
jury  were  told  that  they  must  find  the  facts  essential  to  plain- 
tiff's recovery,  "  beyond  a  doubt." 

It  was  absolutely  essential,  however,  to  plaintiff's  right  of 
recovery  that  there  should  have  been  some  proof  that  the 
killing  was  the  result  of  some  negligence  on  the  part  of  the 
defendant.  In  this  there  was  an  utter  failure.  We  do  not 
find  in  the  record  any  evidence  showing  or  tending  to  show 
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hilt  there  was  any  negligence  on  the  part  of  the  defendant 
which  occasioned  or  contributed  to  the  loss  complained  of. 
There  was  nothing  shown  from  which  the  jury  had  a  right 
to  infer  negligence.  There  was  no  evidence  whatever  to  sus- 
tain the  judgment,  and  for  this  reason,  it  must  be  reversed. 

Reversed. 


[No.  1359.] 
Lampkln  v.  The  Travelers"  Insurance  Co. 

1.  AcciDEXT  Insuban'Ce — Pboof  of  Injury — Evidence. 

In  an  action  on  an  accident  insurance  policy,  where  the  policy  required 
notice  to  be  given  the  company  in  case  of  accident,  the  plaintiff's 
testimony  that  notice  and  proofs  of  death  were  sent  the  company 
within  the  time,  made  a  pritna  facie  case  of  proof  of  notice.  The 
fact  that  plaintiff  could  not  remember  what  was  contained  in  the 
proofs  could  not  defeat  her  proof. 

2.  Same — Waiver  of  Proof  of  Injury. 

A  refusal  to  pay  a  policy  of  accident  insurance  on  the  gi'ound  of  mis- 
representation in  the  application  waives  the  requirement  for  pre- 
liminary proofs  of  injury. 

3.  Illegal  Marriage — Presumption. 

No  man  is  presumed  to  do  an  unlawful  act.  Where  a  man  contracts 
marriage  or  enters  into  marriage  relations,  there  can  be  no  presump- 
tion that  he  has  another  living  lawful  wife. 

4.  Insurance  Policy — False  Representations — Burden  of  Proof. 
In  an  action  on  an  accident  insurance  policy,  if  the  defendant  seeks  to 

avoid  the  policy  on  the  ground  of  a  false  representation  in  the  ap- 
plication that  plaintiff  was  the  wife  of  the  assured,  the  burden  of 
proof  is  on  the  defendant  to  show  tliat  the  representation  was  false. 

5.  Accident   Insurance  —  Intentional  Injury  —  Presumption  — 

Burden  of  Proof. 
[n  an  action  on  an  accident  insurance  policy,  which  provides  that  the 
company  shall  not  be  liable  for  intentional  injuries  inflicted  by  the 
insured  or  any  one  else,  where  the  evidence  shows  that  the  assured 
came  to  his  death  by  a  gunshot  wound,  but  there  is  no  evidence  of 
how  or  by  whom  the  wound  was  inflicted,  the  law  will  not  presume 
that  the  injury  was  intentionally  inflicted,  but  the  burden  is  on  the 
defendant  to  show  that  the  death  was  from  one  of  the  excepted 
causes. 
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6.  Insurance — Warranty. 

In  an  application  for  accident  insuranoe,  the  following  statement:  "Write 
policy  payable,  in  case  of  death  to  Mrs.  L.  whose  relationship  to  me 
is  that  of  wife,"  is  not  a  warranty  that  the  beneficiary  is  assured's 
wife,  or  a  material  representation,  but  is  to  be  construed  only  as  a 
description  of  the  person  of  the  beneficiary. 

7.  Insurable  Interest. 

A  woman  living  with  a  man  as  his  wife,  although  they  are  not  legally 
married,  has  an  insurable  interest  in  the  man's  life. 

Error  to  the  District  Court  of  Las  Animas  County. 

Mr.  E.  Bell,  Mr.  John  L.  Thomas  and  Mr.  W.  B.  Mor- 
gan, for  plaintiff  in  error. 

Messrs.  Yeaman  &  Gove,  for  defendant  in  error. 

Wilson,  J.,  delivered  the  opinion  of  the  court. 

This  was  an  action  to  recover  on  a  policy  of  accident  insur- 
ance. Plaintiff  was  the  beneficiary  named  in  the  policy  in  the 
event  of  accidental  injuries  resulting  in  the  death  of  the 
assured.  The  case  comes  into  tliis  coui't  for  the  second  time. 
The  Travelers'  Ins.  Co.  v.  Lampkin^  5  Colo.  App.  177.  On  its 
former  appearance,  the  principal  error  assigned,  and  the  one 
upon  which  the  court  based  its  judgment  of  reversal,  was  that 
the  trial  court  had  erred  in  sustaining  plaintiff's  demurrer  to 
the  fifth  defense  set  up  in  the  answer.  This  defense  was  as 
follows : 

"  Now  comes  the  defendant,  The  Travelers'  Insurance  Com- 
pany, and  by  leave  of  court  first  had  and  obtained,  amends 
its  fifth  defense  herein,  and  for  such  fifth  defense  alleges : 

"  First.  That  on  the  22d  day  of  November,  1891,  said  Joseph 
R.  Lampkin  made  his  written  application  to  tliis  defendant  for 
an  accident  insurance  policy  upon  the  life  of  the  said  Joseph 
R.  Lampkin,  for  the  sum  of  two  thousand  dollars  insurance 
in  case  of  accidental  death,  and  in  said  written  application 
made  certain  written  statements  of  fact  as  the  basis  for  said 
policy  of  insurance,  which  said  statement  of  facts  in  said  ap- 
plication the  said  Joseph  R.  Lampkin  warranted  to  be  true. 
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"  Second.  That  in  said  written  application  the  said  Joseph 
R.  Lampkin  stated  as  a  fact  which  he  warranted  to  be  true  that 
the  plaintiff  herein,  Lou  Lampkin,  was  the  wife  of  the  said 
Joseph  R.  Lampkin. 

"  Third.  That  the  defendant  was,  at  its  office  in  the  city  of 
Hartford,  in  the  state  of  Connecticut,  induced  to  execute  and 
deliver  to  said  Joseph  R.  Lampkin  the  policy  of  msurance  in 
the  complaint  set  forth,  and  to  thereby  become  an  insurer  as 
therein  set  forth,  upon  the  faith  of  said  statement  of  facts  in 
said  written  application  contained,  and  the  said  policy  of  in- 
surance in  the  complaint  set  forth  was  executed  and  delivered 
to  the  said  Joseph  R.  Lampkin  as  aforesaid,  as  appears  upon 
the  face  of  said  policy  of  insurance,  in  consideration  of  the 
warranties  in  said  application  for  said  policy  of  insurance 
made,  together  with  an  order  (for  moneys  therein  specified), 
on  the  Atchison,  Topeka  &  Santa  Fe  Railroad  Company. 

"  Fourth.  That  said  statement  in  said  application  contained 
that  the  plaintiff  herein  was  the  wife  of  the  said  Joseph  R. 
Lampkin,  was  false,  and  known  by  the  said  Joseph  R.  Lamp- 
kin to  be  false  at  the  time  he  made  the  same.  That  said  Lou 
Lampkin,^  the  plaintiff  herein,  was  not  at  the  time  said  appli- 
cation  was  made,  or  at  any  other  time,  the  wife  of  the  said 
Joseph  R.  Lampkin.  Defendant  further  avers  that  at  the 
time  of  making  said  application  and  said  statement  of  facts 
the  said  J  oseph  R.  Lampkin  was  lawfully  married  to  one  Car- 
rie  Lamp  km,  who  was  then  residing  m  the  state  of  Illinois. 
'Lhat  the  said  J  oseph  R.  Lampkin  had,  at  the  time  of  making 
said  application  and  statement  of  facts,  abandoned  his  lawful 
wife,  Carrie  Lampkin,  and  was  then  iivmg  m  adultery  with 
the  plaintiff  herein,  Lou  Liampkm. 

"  Fifth.  That  the  facts  last  above  stated  were  material  to  be 
known  to  tliis  defendant,  and  material  to  the  risk  assumed  in 
issuing  said  policy  of  insurance,  and  if  said  facts  had  been 
known  to  this  defendant  the  policy  of  insurance  sued  on 
herein,  and  set  forth  in  the  complaint  in  this  action,  would 
viot  have  been  made  or  issued  by  this  defendant,  nor  would 
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tliis  defendant  have  made  or  issued  any  policy  of  insurance 
wliatever  to  the  said  Joseph  R.  Lanipkin." 

The  cause  was  remanded,  and  upon  second  trial  in  the  dis- 
trict court,  after  the  conclusion  of  the  introduction  of  evi- 
dence on  behalf  of  plaintiff,  a  judgment  of  nonsuit  was  granted 
and  rendered  upon  the  motion  of  defendant.  Plaintiff  now 
brings  the  case  here,  complaining  that  this  judgment  was  er- 
i-oneous,  and  assigning  numerous  errore.  In  arriving  at  a 
determination  of  the  issues  presented,  it  will  be  necessary  for 
us  to  consider  only  three  of  the  grounds  upon  which  the  mo- 
tion for  nonsuit  was  based  and  sustained. 

1.  A  provision  in  the  policy  required  that  "  immediate 
written  notice,  with  full  particular,  and  full  name  and  ad- 
dress of  the  assured  is  to  be  given  said  company  at  Hartford 
of  any  accident  and  injury  for  which  claim  is  made,"  and  it 
was  further  provided  that  unless  affirmative  proof  of  death 
or  accident  was  so  furnished  within  seven  months  from  the 
time  of  the  accident,  all  claims  based  thereon  should  be  for- 
feited to  the  company.  Defendant  claims  that  this  notice 
and  proof  of  death  was  a  condition  precedent  to  plaintiff's 
recovery ;  that  the  burden  of  proof  was  on  plaintiff  to  estab- 
lish it,  and  that  therein  she  wholly  failed.  The  plaintiff  tes- 
tified as  to  the  notice  of  death  that  "  the  company  was  notified 
by  letter ; "  that  "  the  papers  were  made  out,  death  proofs 
made  out,  and  sent  to  the  company : "  and  that  this  wavS 
done  during  the  same  week  and  about  three  days  after  the 
death  of  the  assured  which  was  on  the  9th  day  of  December, 
1891.  There  was  also  offered  and  received  in  evidence,  a  let- 
ter to  the  plaintiff  from  Mr.  Lesem,  state  agent  of  defendant, 
dated  at  Denver,  on  December  14,  1891,  in  which  he  ac- 
knowledged receipt  of  the  death  proofs,  and  stated  that  they 
would  be  referred  that  day  to  the  home  office.  Another  let- 
ter from  Mr.  Lesem,  dated  February  29, 1892,  in  reference  to 
a  letter  of  inquiry  from  plaintiff,  stated  that  the  medical  ad- 
juster of  the  company  had  been  in  Denver,  and  taken  with 
him  to  Hartford,  the  headquarters  of  the  company,  all  of  tlie 
papeis  in  the  case.    There  was  also  offered  in  evidence  a  let- 
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ter  from  the  company  to  plaintiff,  dated  at  Hartford,  Febru- 
ary 23, 1892,  replying  to  a  letter  from  plaintiff.  In  this  letter 
the  company  stated  that  it  had  been  advised  by  counsel  for 
Mrs.  Carrie  Lampkin,  that  she  was  the  lawful  Avife  of  the 
deceased,  and  that  plaintiff  was  not,  and  that  if  this  was  the 
case,  there  was  no  insurance  in  force,  and  the  policy  was  void. 
The  letter  added,  "  And  there  the  matter  rests  until  the  claim- 
ant has  submitted  satisfactory  proof."  In  face  of  the  positive 
testimony  of  plaintiff  that  she  had  forwarded  to  the  company 
the  proofs  of  loss,  we  think  it  was  clearly  error  in  the  court 
to  have  sustained  a  nonsuit  upon  the  ground  that  there  was 
a  failure  in  this  proof.  Plaintiff  could  not  be  defeated  on 
the  ground  that  she  had  failed  in  this  proof  by  reason  of  the 
fact  that  she  said  she  could  not  remember  what  was  contained 
in  the  proofs  of  loss.  By  her  evidence  that  she  had  forwarded 
the  proofs  of  loss,  she  made  out  at  least  a  prima  facie  case, 
and  if  defendant  relied  upon  any  defect  in  the  proofs,  the 
burden  was  upon  it  to  show  such  defect.  Even,  however,  if 
this  were  not  the  case,  the  letter  from  defendant  offered  in 
evidence  cannot  be  construed  otherwise  than  as  a  refusal  to 
pay  the  loss  unless  plaintiff  fii-st  made  proof  that  she  had  l)een 
the  lawful  wife  of  deceased.  This  she  would  not  have  been 
required  to  state  or  show  in  her  preliminary  proofs  of  loss, 
and  the  refusal  must  therefore  be  taken  as  a  positive  refusal 
to  pay,  and  not  on  account  of  any  failure  in  or  want  of  pre- 
liminary proofs.  In  such  case,  the  company  cannot  now  be 
heard  to  complain  of  such  failure  or  want.  It  waived  tliis 
defense,  if  it  ever  existed,  by  refusal  to  pa}'  upon  the  ground 
that  there  was  a  misrepresentation  in  the  policy  as  to  the  re- 
lationship which  existed  between  the  assured  and  the  bene- 
ficiary. Atlantic  III >i.  Co.  v.  Monniiui,  3  Colo.  224 ;  Hartford 
Fire  Im.  Co.  v.  Smith,  3  Colo.  422. 

2.  The  next  ground  of  the  motion  for  nonsuit  requiring 
our  notice  is  that  plaintiff  had  not  shown  that  she  was  the 
wife  of  the  insured,  but  on  the  contrary  it  appeared  from 
the  evidence  that  the  assured  had  a  lawful  wife  living  at  the 
time,  and  that  plaintiff  knew  it.     The  motion  does  not  state 
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at  what  time  the  evidence  disclosed  that  the  assured  had  a 
lawful  wife  living,  nor  at  what  time  plaintiff  knew  it,  but  we 
will  assume  that  it  intended  to  charge  that  it  was  at  the  time 
when  the  pretended  marriage  between  plaintiff  and  the  as- 
sured took  place,  and  also  when  application  was  made  for  the 
policy  in  question,  and  when  it  was  issued.  Waiving  the 
question  as  to  whether  or  not  the  burden  was  on  plaintiff  in 
tlie  fii"st  instance  to  prove  that  she  was  the  lawful  wife  of  the 
assured, — which  we  by  no  means  concede,  however, — did  it 
appear  from  plaintiff's  evidence  that  the  assured  had  a  lawful 
wife  living  at  the  time  when  the  alleged  contract  of  marriage 
witli  plaintiff  took  place,  or  when  he  made  application  for 
the  policy  ?  We  think  that  it  did  not.  All  of  the  evidence 
upon  this  point  and  upon  which  defendant  relies,  was  given 
by  the  plaintiff  hei-self.  It  was  contained  in  the  following 
interrogatory  and  answer  on  her  cross-examination : 

•'  Q.  At  the  time  of  your  marriage,  you  knew  Joseph  Lamp- 
kin  had  another  wife  ? 

"A.  I  knew  he  had  had." 

In  answer  to  another  question  as  to  how  she  had  knowledge 
of  it,  she  said:  "I  heard  it  from  other  parties."  Upon  her 
redirect  examinatit)n,  she  testified  that  before  she  married 
Lampkin,  she  heard  that  he  had  l)een  divorced  from  his  former 
wife.  We  do  not  think  that  this  testimony  was  at  all 
suflBcient  to  sustain  the  contention  of  defendant.  It  was 
iieai"say  testimony  ot  the  weakest  and  most  unsatisfactory 
character ;  and  then  if  she  is  bound  by  the  report  of  the  iis- 
sured's  previous  marriage  on  the  ground  that  the  relation 
having  been  shown  to  exist,  it  is  presumed  to  continue,  why 
should  she  not  be  o-iven  the  benefit  of  the  information  com- 
uig  to  her  that  he  had  been  previously  divorced  ?  It  is  true 
that  when  the  relation  of  marriage  is  once  shown,  it  is  pre- 
sumed to  continue  until  the  contrary  is  shown,  but  in  this 
case,  it  was  not  shown.  All  the  evidence  was  as  to  a  report 
which  she  had  heard,  that  the  assured  had  been  at  one  time 
married.  This  presumption  could  not  arise  by  reason  of 
another  well-settled  rule  of  law.     No  man  is  presumed  to  do 
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an  unlawful  act,  and  assured  would  have  been  guilty  of  such 
if  at  the  time  he  contracted  tlie  so-called  marriage  relations 
witli  the  plaintiff,  he  had  had  a  lawful  wife  living.  Moreover, 
if  defendant  sought  to  avoid  the  policy  on  the  ground  of 
the  false  representation  in  the  application  that  plaintiff  was 
the  wife  of  the  assured,  the  burden  of  proof  was  upon  it  to 
show  it.  Knights  of  Honor  v.  Wollschlager^  22  Colo.  214  ; 
State  Ins.  Co.  v.  Du  Bois,  7  Colo.  App.  224 ;  Piedmont^  etc.. 
Life  Ins.  Co.  v.  Ewing,  92  U.  S.  378.  In  the  latter  case,  the 
court,  speaking  through  Mr.  Justice  Miller,  said :  "  It  is  no 
hardship,  if  the  insurer  knows  or  believes  any  of  these  state- 
ments to  be  false,  that  he  shall  furnish  the  evidence  on  which 
that  knowledge  or  belief  rests.  He  can  thus  single  out  the 
answer  whose  truth  he  proposes  to  contest,  and  if  he  has  any 
reasonable  grounds  to  make  such  an  issue,  he  can  show  the 
facts  on  which  it  is  founded."  It  would  be  imposing  a  most 
unreasonable  bui'den  on  this  plaintiff,  or  upon  any  one  similarly 
situated,  to  require  that  she  should  first  show  that  prior  to 
her  contracting  marriage  with  the  assured,  he  had  never  been 
married,  or  if  he  had,  that  he  had  been  divorced.  It  might 
be  that  she  had  known  him  but  a  short  time  previous  to  her 
marriage  contract,  and  that  he  had  lived  in  a  great  many 
different  places,  many  of  which  were  possibly  unknown  to  the 
plaintiff.  It  would  impose  upon  her  the  task  of  investigat- 
ing the  whole  of  his  past  life,  a  burden  which  would  amount 
m  fact  to  an  absolute  denial  of  the  right  to  recovery  on  the 
policy.  Whereas,  if  the  defendant  has  knowledge  from  any 
circumstances  of  the  existence  of  the  fact  charged,  it  can 
readily  produce  the  evidence,  and  substantiate  it.  The  same 
circumstances  which  would  give  it  knowledge  of  the  fact 
would  readily  indicate  the  means  by  which  it  could  be  shown. 
In  this  case  it  appears  from  the  defendant's  own  letter  that  it 
claimed  to  have  knowledge  by  virtue  of  a  letter  from  the  at- 
torney of  the  so-called  lawful  wife,  who  was  protesting  against 
the  payment  of  the  loss  to  the  plaintiff.  If,  therefore,  it  was 
a  fact,  the  presumption  is.  that  defendant  could  have  readily 
produced  the  necessary  evidence  to  show  it,  through  informar 
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tion  derived  from  this  attorney,  and  from  the  woman  herself. 
It  is  of  course  true  that  the  evidence  on  behalf  of  plaintiff 
might  sufficiently  show  the  falsity  of  the  statement,  but  be- 
fore this  will  justify  a  nonsuit,  or  dispense  with  the  necessity 
of  proof  by  defendant,  the  evidence  must  be  of  some  positive 
character,  not  a  mere  matter  of  hearsay  or  inference.  We 
think,  therefore,  that  the  court  was  not  justified  in  granting 
the  nonsuit  upon  this  ground. 

3.  As  another  ground  in  support  of  the  nonsuit,  it  is  claimed 
that  it  was  iiot  established  by  plaintiff's  evidence  that  the 
death  of  the  assured  was  the  result  of  accident.  The  obliga- 
tion of  the  policy  was  to  pay  in  the  event  of  bodily  injuries 
effected  through  external,  violent  and  accidental  means,  or  in 
case  of  death  resulting  therefrom.  The  fourth  clause  of  the 
policy  enumerated  a  large  number  of  injuries  and  causes  of 
death  which  it  was  expressly  stated  were  excepted  from  the 
policy,  and  which  it  did  not  cover.  Among  others  was  "  sui- 
cide, sane  or  insane,"  and  "  intentional  injuries,  (inflicted  by 
insured  or  any  other  person,)  "  and  those  resulting  from  duel- 
ing or  fighting.  It  was  shown  beyond  a  doubt  in  this  case 
tluit  death  resulted  from  external  and  violent  causes,  the  body 
when  found  showing  a  gunshot  wound  in  the  breast,  just 
below  the  collar  bone.  The  excepted  causes,  which  would 
have  vitiated  the  policy,  were  that  the  wound  was  inflicted 
intentionally,  by  the  assured  or  by  some  one  else.  The  rule 
in  this  case  is  that  the  burden  is  on  the  defendant  in  an  action 
of  this  kind  to  prove  that  the  death  was  from  one  of  the  ex- 
cepted causes,  at  least  after  plaintiff  has  made  a  prima  facie. 
showmg  of  accidental  death.  AiUhuuij  v.  M.  N.  A.  Ass'n, 
162  Mass.  354;  Freeman  v.  Travelers  Ins.  Co.,  144  Mass.  572; 
Cobtirn  V.  Travelers  Inn.  Co..,  145  Mass.  22(3.  The  law  does 
not  presume  suicide,  neither  does  it  presume  murder.  Travel- 
lers Ins.  Co.  V.  McConkey,  127  U.  S.  ^QQ  ;  Peck  v.  Equitable 
Accident  Ash7i,  5  N.  Y.  Supp.  217  ;  Mallory  v.  Ins.  Co.,  47 
N.  Y.  52.  In  the  Peck  case  above  cited,  the  court  said:  "The 
Tact  that  the  injury  was  caused  by  external  violence  was 
directly  and  positively  estiiblished  by  the  proof  given  of  the 
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nature  and  character  of  his  injury.  We  think  the  presump- 
tion, if  any,  was  that  his  injury  was  caused  by  accidental 
means,  rather  than  that  it  was  the  result  of  design  either  on 
the  part  of  the  decedent,  or  oi  any  other  person.  It  was  not 
to  be  presumed  that  his  injury  was  self-inflicted  nor  that  it 
was  intentionally  inflicted  by  any  other  person.  The  evidencu 
was  sufficient  to  justify  the  trial  court  in  finding  that  the  in- 
jury sustained  was  caused  by  accidental  means." 

In  Cronkhite  v.  Tr.iveh-rs'  Inn.  Co.,  75  Wis.  119,  Judge 
Lyon  said  in  a  case  very  similar  to  that  at  bar:  "  No  presump- 
tion can  be  indulged  that  the  law  has  been  violated,  as  it 
would  have  been  were  the  injuries  intentionally  inflicted  by 
another.  On  the  contraiy,  the  presumption  is  that  they  were 
not.  Hence,  had  the  plaintiff  proved  only  that  the  insured 
at  a  certain  time  had  upon  his  person  bruises  and  wounds 
evidencing  that  he  had  been  recently  injured  by  external 
violence,  and  further  that  such  mjuries  caused  his  death,  she 
would  have  made  out  a  prima  facie  case  of  death  resulting 
from  bodily  injuries  through  external,  violent  and  accidental 
means."  The  principle  of  this  case  is  reaffirmed  by  a  very 
recent  decision  in  the  same  state.  Butaro  v.  Traveler^''  Acci- 
dent Ins.  Co.,  71  N.  W.  Rep.  811. 

We  are,  therefore,  of  opinion  that  the  evidence  presented 
made  a  prima  facie  showing  of  death  from  external  and  vio- 
lent causes  and  accidental  means,  and  the  court  was  not  war- 
ranted in  granting  a  nonsuit  by  reason  of  failure  of  proof  on 
this  point,  and  this  would  be  true  even  if  the  burden  had 
been  upon  plaintiff  to  prove  that  the  death  was  accidental. 
Entertaining  these  views,  it  follows  that  we  must  reverse  the 
judgment  of  the  trial  court. 

Although  we  might  be  content  to  conclude  this  opinion 
here,  there  is  another  question  presented  by  the  record  which 
demands  consideration  at  our  hands.  It  has  been  elaborately 
argued  by  counsel,  and  at  the  new  trial  which  must  be  had 
will  be  important,  possibly  decisive  of  the  case.  A  proper 
regard,  therefore,  for  the  interests  of  litigants  requires  that 
we  should  determine  it  now.  Conceding  that  it  may  be  shown 
Vol.  XI— 17 
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that  plaintiff  at  the  time  of  the  application  for  the  issuance 
of  the  policy  of  insurance  was  not  the  lawful  wife  of  deceased, 
does  this  vitiate  the  policy  ?  It  is  vigorously  contended  by 
tlefendant  that  deceased  stated  in  his  application  for  insurance 
that  plaintiff,  whom  he  named  as  the  beneficiary  in  case  of 
death,  was  his  wife,  and  that  such  statement  was  made  a  war- 
ranty, or  if  not,  was  a  material  representation,  the  falsity  of 
which  would  prevent  a  recovery.  At  the  former  hearing  of 
this  cause  in  this  court,  it  was  held  that  by  reason  of  the 
recitals  in  the  policy,  t)ie  warranties  in  the  application  were 
imported  into  the  policy  and  became  a  part  of  it.  The  court, 
however,  did  not  pass  upon  the  application,  nor  undertake  to 
say  what  parts  of  it  were  warranties,  or  what  parts,  if  any, 
were  material  representations.  The  application  as  copied  into 
the  record  before  us,  was  in  words  and  form  following : 

"To  THE  Travelers'  Insurance  Company  of 
Hartford,  Conn. 

"  I  hereby  apply  for  an  accident  policy  based  upon  the  order 
given  herewith  and  upon  the  following  statement  of  facts, 
which  I  warrant  to  be  true. 

"  1.  My  full  name  is  Joseph  R.  Lampkin.     Age  38. 

"  2.  My  residence  is  La  Junta,  county  of  Otero,  state  of 
Colorado. 

"  3.  My  occupations  are  fully  described  as  follows  :  Night 
watchman.  Am  employed  by  Atchison,  Topeka  &  Santa  Fe 
R.  R.  Co. 

"  4.  My  monthly  wages  are  f  60. 

"  5.  I  agree  to  have  my  occupation  classed  as  medium. 

"  6.  Write  policy  payable,  in  case  of  death  under  the  pro- 
visions of  the  policy,  to  Mrs.  Lou  Lampkin,  whose  relation- 
ship to  me  is  that  of  wife. 

"  7.  Insurance  in  case  of  accidental  death  to  be  $2,000. 

"  8.  Weekly  indemnities  for  disabling  injuries,  f  10. 

"  9.  Total  of  four  premiums,  |20. 

"  10.  a.  I  have  no  other  insurance  in  this  company,  and  no 
other  accident  insurance  in  any  other  company  or  association. 
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and  have  made  no  application  for  accident  insurance  upon 
which  I  have  not  been  notified  of  the  action  thereon,  except 
as  herein  stated. 

"6.  No  application  ever  made  by  me  for  accident  insur- 
ance has  been  declined,  and  no  accident  policy  ever  issued  to 
me  has  been  canceled  by  this  or  any  other  company  or  asso- 
ciation, except  as  herein  stated. 

"  c.  I  have  never  had,  nor  am  I  subject  to  fits,  disorders  of 
the  brain,  or  any  bodily  or  mental  infirmity,  except  as  herein 
stated. 

"  d.  I  have  not  in  contemplation  any  special  journey,  nor 
any  hazardous  undertaking,  except  as  herein  stated. 

"  11.  I  wish  the  policy  written  for  four  consecutive  periods 
of  two,  two,  three  and  five  moJ'+-hs,  respectively,  from  the  date 
below,  each  period  covered  by  a  distinct  premium. 

"  12.  My  habits  are  correct  and  temperate,  and  I  agree  that 
the  policy  shall  not  cover  any  'njury  happening  through  or 
while  under  the  influence  of  intoxicating  drinks. 

"  13.  I  understand  the  classification  of  risks  and  agree  that 
for  any  injury  received  in  any  occupation  or  exposure  classed 
by  this  company  as  more  hazardous  than  those  above  stated, 
I  shall  be  entitled  only  to  recover  only  such  amount  as  the 
premiums  paid  by  me  would  purchase  at  the  rates  fixed  for 
such  increased  hazard. 

"  I  hereby  agree  that  the  policy  shall  be  the  sum  of  four  sep- 
arate insurance  contracts,  and  shall  remain  after  the  first  in- 
surance period  only  as  continued  by  payments  of  premium 
for  the  consecutive  periods  following ;  and  that  I  will  make 
no  claim  for  injuries  effected  during  any  period  for  which  its 
respective  premium  has  not  been  actually  paid. 

"  Dated  at  La  Junta,  Colorado,  this  22d  day  of  November, 
1891. 
"■  Witness  to  mark. 

"  (Signed)     Joseph  R.  Lampkin." 

In  the  interpretation  of  a  policy  of  insurance,  it  is  a  well- 
established  and  undisputed  rule  that  in  cases  of  doubt,  that 
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construction  will  be  adopted  which  is  most  favorable  to  the 
assured.  State  Ins.  Co.  v.  Horner,  14  Colo.  395 ;  German 
Im.  Co.  V.  Hayden,  21  Colo.  127  ;  Travellers  Ins.  Co.  v.  Ma- 
Conkey,  127  U.  S.  QQ'o.  Implied  or  constructive  warranties 
are  not  favored  by  the  courts,  and  Mr.  May  in  his  valuable 
work  on  insurance  gives  as  the  definition  of  an  express  war- 
ranty, which  has  met  with  general  acceptance  by  the  courts, 
that  it  is  "  a  stipulation  inserted  in  writing  in  the  face  of  the 
policy,  on  tlic  literal  truth  or  fulfillment  of  which  the  validity 
of  the  entire  contract  depends."  May  on  Insurance,  §  15G. 
If  there  be  a  warranty,  then,  the  only  concern  of  the  courts 
with  it  is  to  determine  the  truth  or  falsity  of  the  statement ; 
its  materiality  is  not  in  question.  The  contracting  parties 
have  declared  it  by  their  act  to  be  material,  and  the  courts 
recognize  their  right  so  to  do.  The  question  frequently 
arises,  however,  as  to  whether  a  statement  in  an  application 
is  a  warranty,  and  the  courts  must  determine  it  from  a  con- 
sideration of  the  language,  the  context,  and  such  other  mat- 
ters as  may  thi'ow  light  upon  the  intention  of  the  parties. 
The  ultimate  object  is  to  ascertain  what  the  intention  of  the 
parties  was,  and  this  fixes  the  character  of  the  statement. 
Even  materiality,  then,  may  sometimes  be  necessary  to  be 
considered  as  an  aid  to  the  determination  of  the  question  as 
to  whether  or  not  it  was  a  warranty.  May  on  Insurance, 
§  170.  Parties  will  not  be  held  to  have  entered  into  a  con- 
tract of  warranty  unless  they  clearly  intended  it,  and  whether 
or  not  this  is  the  case  will  depend  upon  the  form  of  the  ex- 
pression used,  the  apparent  purpose  of  the  insertion,  and 
sometimes  upon  the  connection  or  relation  to  other  parts  of 
the  instrument.  May  on  Insurance,  §  164.  These  are  in  sul)- 
stance  the  rules  laid  down  for  determining  whether  or  not  a 
statement  is  a  warranty,  rules  which  have  been  formulated 
by  the  best  writers,  and  sustained  by  the  great  weight  of 
authority.  Applying  these  rules,  it  seems  clear  to  us  that 
the  so-called  statement  in  the  application  by  deceased  in  this 
case  that  plaintiff  was  his  wife,  was  not  intended  nor  consid- 
•Ai-ed  by  sither  party  as  a  warranty.     The  form  in  which  the 


1898.1  Lampktn  v.  ly^rRAXfE  Co.  261 

statement  appears  is  clearly  sufficient  in  our  opinion  to  indi- 
cate this.  The  various  statements  of  fact  which  it  seems  to 
us  were  deemed  by  the  parties  as  essential  to  the  risk,  were 
separately  numbered.  This  so-called  statement  was  the  con- 
cluding portion  of  a  sentence,  which  cannot  be  construed  in 
its  entirety  so  as  to  be  the  intended  assertion  of  any  fact, 
whether  material  or  immaterial.  It  was  simply  a  direction 
on  the  part  of  the  assured  as  to  how  the  policy  should  be 
made  payable  in  case  of  his  death.  We  think  that  the  latter 
words  were  intended  to  be  and  were  considered  as  only  a  fur- 
ther identification  of  the  beneficiary,  in  other  words,  as  sim- 
ply 'hseripno  persouce.  The  defendant  prepared  these  printed 
blank  forms  of  application,  and  it  is  a  matter  of  common 
knowledge  that  they  are  prepared  by  insui'ance  companies 
after  long  expeiience,  with  great  care,  and  under  the  best 
legal  advice.  If  it  had  intended,  therefore,  or  desired  an  aj)- 
plieant  for  accident  insurance  to  make  a  statement  as  to 
whether  or  not  he  was  married  or  single,  and  had  wished  to 
make  that  statement  either  a  warranty  or  a  representation 
material  to  the  risk,  it  would  have  done  so  in  language  and 
in  a  manner  unequivocal,  and  not  susceptible  of  dispute.  It 
would  in  pui-suance  of  its  usual  course  have  inserted  as  a  se[)- 
arate  numbered  clause  such  words  as  would  draw  from  the 
applicant  a  direct  statement  upon  this  point.  We  conclude 
that  this  so-called  statement  was  not  a  warranty. 

A  representation  such  as  will  avoid  the  contract  if  untrue, 
is  defined  to  be, "  A  statement  incidental  to  the  contract, 
relative  to  some  fact  having  reference  thereto,  and  upon  the 
faith  of  which  the  contract  is  entered  into.  If  this  is  mate- 
rial to  the  risk,  the  contract  is  void."  May  on  Insurance,  §  181 . 
Here  it  will  be  seen,  materiality  cuts  an  important  figure. 
If  material  to  the  risk,  the  falsity  of  the  representation  viti- 
ates the  policy.  If  immaterial,  it  has  no  effect.  In  deter- 
mining this  question,  however,  the  first  consideration  and 
main  obligation  resting  upon  the  court  is  to  determine  the 
intent  of  the  parties.  The  parties  have  a  right  to  make  such 
a  contract  as  they  please,  and  if  they  agree  that  the  truth  of 
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a  certain  statement  shall  be  material  to  the  validity  of  the 
contract,  the  court  will  not  interfere.  On  the  same  principle, 
if  it  can  be  reasonably  determined  from  the  application  itself, 
or  from  the  policy,  that  it  was  the  intention  of  the  parties 
that  the  language  in  controversy  should  not  be  treated  as  a 
representation  at  all,  or  if  so,  of  a  fact  material,  then  under 
the  rules  of  construction  laid  down  by  the  best  authorities 
the  court  would  not  be  justified  in  holding  it  to  have  been  a 
representation  the  falsity  of  which  would  defeat  a  recovery. 
If  in  a  disputed  case  of  this  character  the  intention  of  the 
parties  was  to  be  ignored,  and  the  materiality  of  a  statement 
left  wholly  to  the  judgment  of  the  courts,  there  would  be 
no  uniformity  whatever  of  decision,  and  there  would  be  an 
unwarranted  invasion  of  the  individual  rights  of  contract. 
Tested  by  these  rules,  we  think  tliat  it  was  clearly  the  un- 
derstanding of  the  parties  in  this  case  that  the  language  in 
(luestion  was  not  considered  as  the  representation  of  a  fact, 
material  or  immaterial  to  the  risk.  In  the  view  which  we 
take,  it  was  not  a  statement  of  fact  at  all,  but  was  simply  in- 
tended and  considered  as  language  descriptive  of  the  person 
to  whom  the  loss  was  to  be  paid  in  the  event  of  death.  These 
views  are  sustained  by  the  supreme  court  of  Indiana,  in  a 
case  on  all  fours  with  the  one  at  bar.  In  that  case  the  lan- 
guage in  question  was  identical  with  that  in  the  application 
in  this  case.  It  was,  "  Write  policy  payable  in  case  of  death 
by  accident  under  its  provisions,  to  Mrs,  Fred  Martin,  whose 
relation  to  me  is  that  of  wife."  It  was  claimed  as  a  defense 
that  by  this  the  applicant  represented  that  he  was  a  married 
man,  and  that  such  representation  was  material,  while  in 
truth  he  was  not  married.  The  court  said  :  "  We  think  this 
statement  is  neither  a  warranty  nor  a  material  representation. 
It  was  merely  an  indication  of  the  person  to  whom  the  policy 
was  to  be  payable  in  case  of  death.  *  *  *  In  any  case,  it 
could  add  nothing  to  the  gravity  of  tlie  risk,  neither  could 
it  lessen  it.  The  representation  was  not  material."  Stand- 
ard L.  ^^  A.  Ins.  Co.  V.  Martin,  133  Ind.  381. 

We  might  have  some  doubt  as  to  the  correctness  of  these 
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views  if  the  plaintiff  had  no  insurable  interest  in  the  life  of 
the  deceased,  admitting  that  the  relationship  between  them 
was  as  claimed  by  defendant.  This,  however,  is  not  the  case, 
the  broad  rule  is  that  when  from  personal  relations  between 
parties,  one  has  a  reasonable  right  to  expect  some  pecuniaiy 
advantage  from  a  continuance  of  the  life  of  the  other,  or  to 
fear  loss  from  his  death,  an  insurable  interest  exists.  May 
on  Insurance,  §  102  a.  It  is  also  expressly  laid  down  that 
a  woman  illegally  married,  because  the  husband  had  a  lawful 
wife,  or  living  unlawfully  with  a  man  as  his  wife,  as  is  claimed 
by  the  defendant  to  be  the  case  here,  lias  an  insurable  in- 
terest in  the  man's  life.  Bliss  on  Insurance,  §  26 ;  May  on 
Insurance,  §  107  b.  A  lengthy  and  well-considered  case  in 
Georgia  very  aptly  expresses  the  reason  of  this  rule.  It 
says :  "  In  this  case,  thougli  the  marriage  was  illegal,  yet  in 
fact  the  woman  had  an  interest  in  the  life  of  the  husband. 
He  treated  her  as  his  wife ;  he  supported  her  as  such ;  she 
passed  in  society  as  such ;  and  she  was  dependent  upon  him 
for  support  as  such.  It  was  the  husband  who  in  fact  effected 
this  policy.  It  was  his  own  method  of  extending  to  this 
woman  his  assistance  and  protection  after  he  should  himself 
be  dead."  The  Equitahle  Life  Assurance  Soc'y  v.  Pafersoii, 
41  Ga.  365.  In  the  case  at  bar  there  was  an  additional  and 
a  stronger  reason.  The  deceased  was  the  father  of  a  child 
by  plaintiff.  It,  as  well  as  the  mother,  was  dependent  upon 
him  for  support,  and  in  case  of  his  death,  it  would  be  depend- 
ent wholly  upon  the  mother.  It  is  not  unreasonable,  there- 
fore, that  he  should  wisely  make  some  provision  for  their 
support  in  the  case  of  his  death,  and  as  he  himself  applied 
for  and  effected  the  policy,  we  see  no  reason  why  it  should 
fail,  even  though  he  made  a  false  representation  in  his  appli- 
cation, the  defendant  not  having  intimated  to  him  in  any 
manner  whatever  that  this  representation  was  material  to  the 
risk,  or  was  intended  to  be  so  considered. 

These  views  are  not  in  conflict  with  those  expressed  by 
Judge  Thomson  in  the  opinion  handed  down  upon  the  for- 
'uer  hearing  of  this  cause  in  this  court.     There  only  the  aver- 
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inents  of  the  fifth  defense  of  the  answer  were  considered. 
These  were,  in  effect,  that  the  deceased  in  his  application 
stated  that  the  plaintiff  was  his  wife,  and  warranted  the 
statement  to  be  true  ;  that  the  statement  was  material  to  be 
known  to  the  defendant,  and  material  to  the  risk  assumed, 
and  that  if  the  falsity  of  the  statement  had  been  known  to 
defendant,  it  would  not  have  issued  a  policy  therein.  The 
court  held  that  if  these  allegations  were  true,  they  constituted 
a  good  defense.  It  did  not  have  before  it  the  application, 
nor  did  it  undertake  to  decide  whether  or  not  the  so-called 
statement  was  made  at  all,  or  whether,  if  made,  it  was  in 
such  a  manner  as  to  make  it  a  warranty  or  a  material  rep- 
resentation. 

For  these  reasons,  the  judgment  will  be  reversed  and  the 
cause  remanded  for  a  new  trial  in  accordance  with  the  views 
herein  expressed. 

Reversed. 


[No.  1361.] 
The  Helvetia  Swiss  Fire  Insurance  Co.  v.  The  Ed- 
ward P.  Allis  Co. 

1.  FoBEiGN  Corporation— CoNTBACTS — Right  to  Sub. 

Sections  261  and  262,  Gen.  Stats.  ( Mills'  Ann.  Stats,  sees.  500  and  501 ) 
requiring  every  foreign  corporation  to  file  in  the  office  of  the  secre- 
tary of  state  a  copy  of  its  charter,  etc.,  and  providing  that  a  fail- 
ure so  to  do  shall  render  its  officers,  agents  and  stockholders  liable 
on  all  its  contracts  made  in  this  state  during  its  default,  does  not 
invalidate  contracts  of  such  corporation  made  in  the  state  without 
having  complied  with  the  statute,  nor  alfect  the  right  of  such  cor- 
poration to  sue  upon  any  such  contract. 

2.  Pleading — Exhibits. 

A  policy  of  insurance  attached  to  a  complaint  and  referred  to  in  the 
complaint  as  part  of  it,  cannot  be  considered  as  a  pai-t  of  the  coin- 

V  plaint,  nor  consulted  in  determining  whether  or  not  a  cause  of  ac- 
tion is  stated.  The  complaint  must  state  a  cause  of  action  without 
regard  to  exhibits  whether  thoy  be  attached  or  not. 
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3.  Practice — Insurance  Policy— Breach  of  Conhition. 

In  an  action  on  an  insurance  policy  if  tlie  defendant  relies  on  the  bread) 
of  a  condition  in  the  policy  as  a  defense,  tlie  condition  and  the 
facts  constituting  its  breach  should  be  set  forth  in  the  answer. 

4.  Insurance  Policy — False  Representations. 

In  an  action  on  an  insurance  policy,  where  the  defendant  answered  by 
alleging  that  the  policy  was  obtained  by  false  representation  of 
ownership  fraudulently  made  by  tlie  assured,  to  sustain  such  alle- 
gation, it  must  appear  not  only  that  the  representation  was  made, 
but  that  it  was  false  and  was  made  by  the  assured  with  knowledge 
of  its  falsity. 

5.  Same. 

In  an  action  on  an  insurance  policy  where  the  evidence  was  to  the  ef- 
fect that  the  assured  had  taken  out  a  policy  in  the  name  of  himself 
and  company,  at  the  time  referring  to  another  party  as  his  partner, 
and  afterwards  upon  application  for  additional  insurance  stated 
that  the  former  policy  ought  to  have  been  written  to  him  alone,  and 
with  the  consent  of  the  insurance  company  transferred  the  policy 
to  himself,  stating  that  "  he  owned  the  entire  property,  mines  and 
all,  that  he  had  got  tired  of  fooling  around  with  other  people,  that 
he  had  to  pay  all  the  money  out  and  everything  of  that  kind,  and 
was  going  to  have  the  whole  business,"  held,  insufBcient  to  show 
a  false  and  fraudulent  representation  of  sole  ownership. 

6.  Insurance — Proof  of  Loss — Waives. 

The  condition  in  an  insurance  policy  requiring  the  assured  in  case  of 
fire  to  furnish  the  company  with  a  written  verified  statement  of  the 
loss  may  be  waived  by  acts  of  the  insurer,  whicli  evidence  a  recog- 
nition of  the  liability  and  an  effort  to  adjust  the  loss  without  such 
proof,  or  by  a  denial  of  liability  for  other  reasons. 

7.  Same. 

Where  there  is  no  conflict  in  the  evidence  the  questioTi  as  to  whether 
or  not  there  was  a  waiver  of  the  condition  of  proof  of  loss  in  an  in- 
surance policy  is  one  of  law  for  the  court  to  determine. 

8.  Same. 

In  an  action  on  an  insurance  policy  where  the  evidence  showed  that  im- 
mediately after  the  fire  the  assured  notified  the  general  agent  of 
the  insurer,  and  that  the  agent  visited  the  premises,  and  proposed 
an  arbitration  to  determine  tlie  amount  of  the  loss,  which  being  de- 
clined by  the  assured,  the  agent  sent  a  party  to  make  ana  report  an 
estimate  of  the  damage  which  was  done,  that  the  agent  had  fre- 
quent conversations  with  the  assured  about  the  matter,  but  never 
indicated  to  the  assured  that  any  proof  of  loss  was  necessary  or  de- 
sired, held,  that  the  action  of  the  agent  of  the  company  was  a  waiver 
of  the  condition  requiring  proof  of  loss. 

9.  Same. 

In  an  action  on  an  insurance  policy  if  the  defendant  answers  denying 
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liability,  placing  the  defense  upon  other  grounds  than  a  failure  by 
the  assured  to  furnish  proof  of  loss,  it  is  a  waiver  of  the  condition 
requiring  proof. 

10.  Iksubable  Intebbst. 

An  insurable  interest  in  property  does  not  depend  upon  the  complete- 
ness or  validity  of  the  title  by  which  the  property  is  held.  A  lim- 
ited or  qualified  interest  is  enough.  If  one  has  such  interest  in  tlie 
property  that  in  case  of  its  destruction  he  will  suffer  a  loss,  he  has 
an  insurable  interest.  And  he  may  describe  the  property  as  his 
and  himself  as  the  owner. 

11.  Same — Evidence. 

In  an  action  on  an  insurance  policy  covering  a  mill  and  machinery, 
there  was  evidence  that  the  assured  acquired  an  ownership  in  tlie 
property  by  agreement  with  the  parties  who  projected  the  enter- 
prise, in  consideration  of  money  advanced  for  the  building  and 
machinery;  and  it  tended  to  show  that  he  was  the  sole  owner  of 
the  machinery,  and  was  in  possession  and  claiming  sole  ownership 
of  the  mill,  though  his  right  to  the  mill  building  was  disputed. 
Held,  that  he  had  an  insurable  interest  in  the  property. 

12.  Instbuctions. 

Although  an  instruction  may  be  unnecessary  and  superfluous,  yet  if  it 
could  do  the  complaining  party  no  harm  it  is  not  a  valid  ground  of 
complaint. 

13.  Instbuctions — Evidence — Fbaxtd. 

In  the  absence  of  evidence  tending  to  establish  fraud,  and  to  connect 
the  plaintiff  with  it,  it  was  proper  to  refuse  an  instruction  requested 
by  defendant  defining  to  the  jury  how  fraud  may  be  proven. 

14.  Same. 

In  an  action  on  an  insurance  policy,  although  the  evidence  may  tend  to 
prove  that  a  third  party  burned  the  property,  if  it  fails  to  connect 
the  assured  with  the  act,  it  is  proper  to  refuse  an  instruction  based 
upon  assured's  connection  therewith. 

Appeal  from  the  District  Court  of  Arapahoe  County. 

Messrs.  Osborn  &  Gibbs  and  Messrs.  Van  Ness  &  Red- 
man, for  appellant. 

Mr.  R.  D.  Thompson  and  Mr.  J.  A.  Deweese,  for  appellee. 

Thomson,  P.  J.,  delivered  the  opinion  of  the  court. 

This  is  an  action  on  a  policy  of  insurance  of  a  stamp  mill 
and  machinery,  against  loss  or  damage  by  fire.    The  complaint 
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averred  that  the  plaintiff,  the  Edward  P.  Allis  Company, 
was  a  corporation  existing  by  virtue  of  the  laws  of  the  state 
of  Wisconsin  ;  it  alleged  the  issuance  of  the  policy  by  the  de- 
fendant, the  Helvetia  Swiss  Fire  Insurance  Company,  to 
J.  A.  Mclntyre ;  the  payment  by  him  of  the  premium ;  the 
destruction  of  the  property  insured,  by  fire ;  notice  of  the  loss 
to  the  defendant ;  compliance  by  Mclntyre  and  his  assignee, 
the  plaintiff,  with  the  terms  and  conditions  of  the  policy, 
except  the  condition  concernmg  proof  of  loss,  compliance 
with  which  it  was  alleged  was  waived  by  the  defendant ;  an 
insurable  interest  in  the  insured  in  excess  of  all  insumnce 
on  the  property ;  the  assignment  of  the  contract  of  insurance 
by  Mclntyre  to  the  plamtiff  ;  and  the  failure  of  the  defendant 
to  pay  the  amount  of  insurance  specified  in  the  policy,  or  any 
part  of  such  amount.  Attached  to  the  complaint  was  the 
policy  sued  on,  to  which  the  complaint  referred  as  being  a 
part  of  it. 

The  answer  denied  the  capacity  of  the  plaintiff  to  maintain 
the  action,  because,  as  a  foreign  corporation,  it  had  not  filed 
in  the  office  of  the  secretary  of  state  the  certificate  required 
by  law ;  admitted  the  issuance  of  the  policy  as  stated  in  the 
complaint ;  admitted  the  receipt  of  notice  of  the  loss  ;  admitted 
the  assignment  of  the  policy ;  and  denied  that  the  terms  and 
conditions  of  the  policy  had  been  complied  with,  or  that  the 
defendant  liad  waived  the  production  of  proof  of  loss,  or  that 
the  value  of  the  property  was  greater  than  the  insurance,  or 
that  at  the  time  of  the  issuance  of  the  policy,  or  of  the  loss, 
Mclntyre  had  an  insurable  interest  in  the  property.  Further, 
the  answer  averred  tha  at  the  time  of  the  issuance  of  the 
policy,  Mclntyre  falsely  and  fraudulently  concealed  and  mis- 
represented the  facts  concerning  the  ownership  of  the  \)V()[h 
erty,  by  representing  that  he  was  its  sole  and  unconditional 
owner,  whereas  he  was  not  its  owner,  and  had  no  insurable 
interest  or  title  in  it;  and  alleged  that  any  interest  which  he 
might  have  had  in  tlie  property  previous  to,  or  at  the  time  of, 
the  issuance  of  the  policy,  had  been  forfeited  before  the  de- 
struction of  the  property  by  fire ;  that  if  the  defendant  had 
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been  apprised  of  the  facts  as  they  were,  it  would  not  have 
issued  the  policy ;  that  a  gold  stamp  mill,  which  was  part  of. 
the  property  insured,  had  been  shut  down  for  more  than  ten 
consecutive  days  next  preceding  the  fire ;  that  no  proof  of 
loss  was  made  by  Mclntyre  or  the  plaintiff  as  required  by  the 
conditions  of  the  policy,  nor  was  such  proof  waived  by  the 
defendant ;  and  that  in  pursuance  of  a  conspiracy  between 
Mclntyre  and  one  Miller  to  cheat  and  defraud  the  defendant 
of  the  insurance  money,  and  at  the  request,  and  by  the  pro- 
curement, of  Mclntyre,  Miller  willfully  and  maliciously  set  fire 
to  and  destroyed  the  property.  The  replication  denied  the 
averments  of  the  answer,  and  set  forth  the  particular  facts 
relied  upon  as  constituting  waiver  of  proof  of  loss.  The  trial 
resulted  in  a  verdict  and  judgment  for  the  plaintiff  for  the 
amount  claimed,  and  the  defendant  appealed. 

It  is  contended  in  behalf  of  the  defendant  that  by  reason  of 
the  failure  of  the  plaintiff  to  comply  with  the  statutory  require- 
ments concerning  foreign  corporations  doing  business  in  this 
state,  it  had  no  capacity  to  sue,  and  that  it  therefore  cannot 
maintain  this  action.  It  appears  from  the  evidence  that 
Mclntyre  was  indebted  to  the  plaintiff  for  some  mining  ma- 
chinery which  it  had  sold  to  hiin,  and  that  the  policy  was 
assigned  to  it  to  secure  the  indebtedness ;  and  counsel  further 
contend  that  therefore  it  was  doing  business  in  this  state  in 
contravention  of  the  statute,  and  that  the  fact  that  its  cause 
of  action  grew  out  of  the  business  so  done,  is  an  additional 
reason  why  this  suit  cannot  be  maintained.  If  the  question 
which  counsel  seek  to  raise,  fairly  arises  upon  the  statute,  it 
has  been  set  at  rest  by  a  series  of  adjudications.  Whether 
the  transactions  between  Mclntyre  and  the  plaintiff  amounted 
to  a  doing  of  business  in  this  state  within  the  prohibition  of 
the  statute,  we  are  unable  to  judge  from  the  evidence ;  but 
it  is  unnecessary  to  decide  the  question.  The  statute  makes 
it  the  duty  of  every  corporation  organized  outside  of  this 
state  and  doing  business  within  it,  to  file  in  the  office  of  the 
secretary  of  state  a  copy  of  its  charter,  or  certificate  of  in- 
corporation, and  of  the  corporation  law  under  which  it  was 
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organized ;  aud  provides  that  a  failure  so  to  do  shall  render 
its  officers,  agents  and  stockholder,  jointly  and  severally  lia- 
ble on  all  its  contracts  made  in  this  state  during  its  default. 
General  Statutes,  sees.  261,  262.  Tliere  is  no  provision  that 
the  contracts  of  a  corporation  wliich  has  failed  of  compliance 
with  the  law,  shall  be  avoided ;  on  the  contrary,  their  validity 
is  recognized,  and  they  are  enforceable  not  only  agauist  it, 
but  against  its  officers,  agents  and  stockholders  ;  nor  does  the 
statute  assume  to  deprive  it  of  any  remedy  which  it  would 
otherwise  have,  upon  its  contracts,  or  for  the  protection  of 
its  property  rights.  No  consequence  is  attached  to  the  fail- 
ure, except  the  subjecting  of  its  officers,  agents  and  stock- 
holders to  a  personal  liability  on  its  contracts  ;  and  the  courts 
cannot  very  well  go  further  than  the  legislature  has  gone. 
We  feel  entirely  safe  in  saying  that  there  is  nothing  in  the 
statute  by  which  the  plamtiff's  capacity  to  sue,  or  its  right 
to  maintain  its  action  to  enforce  its  demand,  is  in  any  way 
affected.  Utleu  y.  Clark-Gardner,  L.  M.  Co.,  4  Colo.  369; 
Tahor  v.  Grosa  ^  Philllpa  Maafg  Co.,  11  Colo.  419 ;  Kindel 
V.  Lith.  Co.,  19  Colo.  310. 

The  policy  was  filed  with  the  complaint,  and  the  complaint 
recited  that  the  policy  was  part  of  it.  Attached  to  the  policy 
was  a  somewhat  extensive  list  of  conditions,  among:  which 
was  one  that  if  the  interest  of  the  insured  was  other  than  the 
unconditional  aud  sole  ownership,  the  policy  should  be  void. 
In  respect  to  this  condition  it  is  argued  that  as  the  policy  was 
made  a  part  of  the  complaint,  and  as  the  complaint  did  not 
allege  that  the  interest  of  Mclntyre  was  an  unconditional 
and  sole  ownei-ship,  but  merely  that  the  interest  was  an  in- 
sui'able  interest,  which  might  or  might  not  be  such  ownership, 
a  cause  of  action  was  not  stated,  and  the  complaint  was  bad. 

The  answer  did  not  set  forth  the  condition,  or  claim  any- 
thing by  reason  of  it.  It  did  not  seek  to  biing  in  question 
the  nature  of  Mclntyre's  ownership,  except  in  connection  with 
an  allegation  that  the  defendant  was  induced  to  issue  the 
policy  by  the  false  and  fiaiululent  representations  of  Mclntyre 
that  he  was  the  unconditional  and  sole  owner.     An  issue  upon 
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this  allegation  would  not  involve  the  condition,  or  bring  it 
into  the  case.  If  the  policy  with  its  conditions  was  a  con- 
stituent part  of  the  complaint,  we  are  not  disposed  to  con- 
trovert the  proposition  of  counsel  that  an  allegation  of 
unconditional  and  sole  ownei-ship  in  Mclntyre  was  neces- 
sary, and  that  the  complaint  was  bad  without  it.  But  was 
the  policy,  or  anything  it  contained,  or  anything  attached  to 
it,  a  part  of  the  complaint,  or  Qould  it  be  made  so  by  any 
statement  or  recital  in  the  complaint?  Section  49  of  the 
code  provides  that  the  complaint  shall  contain,  among  other 
things,  a  statement  of  the  facts  constituting  the  cause  of  ac- 
tion, in  ordinary  and  concise  language,  without  unnecessary 
repetition.  Therefore,  whether  a  cause  of  action  has  been 
'  "  Lated  must  be  determined  by  an  inspection  of  the  allegations 
found  in  the  opjnplaint  itself,  and  not  by  an  examination  and 
construction  of  outside  papers  or  documents,  whether  at- 
i '  tached  to  the  complaint  or  not.  Lt  was  never  intended  that 
courts  should  look  into  and  interpret  written  instruments, 
executed  by  parties  to  the  suit,  or  others,  to  discover  what 
the  pleader  meant  to  allege.  '  In  Buck  v.  Fischer,  2  Colo.  182, 
before  the  adoption  of  the  code,  it  was  held  by  the  supreme 
court  that  the  allegations  of  a  bill  in  equity  must  show  a  case 
\yithout  regard  to  the  exhibits,  because  they  could  not  be 
t^aken  as  part  of  it;  and  in*' Brooks  v.  Paddock,  6  Colo.  36,  it 
was  said  by  the  same  court,  after  the  code  that  the  averments 
of  the  complaint  can  alone  be  looked  to  in  determining  its 
sufficiency,  that  if  it  is  defective  for  want  of  material  alle- 
',  gations,  it  cannot  be  aided  by  reference  to  exhibits  made  a 
'  part  of  it ;  and  that  it  must  state  a  cause  of  action  without 
V.egard  to  the  exhibits.  See  also  Curri^  v.  Lackey,  35  Mo. 
389  ;  Marshall  v.  Hanulton,  41  Miss.  224  ;  Oh  Chow  v.  Hallett, 
2  Sawyer,  259  ;  Penrose  v.  Pnc  Mut.  L.  Ins.  Co.,  66  Fed.  Rep. 
253.  A  good  cause  of  action  appeared  on  the  face  of  this  com- 
plaint ;  and  if  the  defendant  intended  to  rely  on  a  breach  of 
any  condition  of  the  policy,  the  condition  and  the  facts  con- 
stituting its  breach,  should  have  been  set  forth  in  the  answer. 
The  next  auestion  presented  relates  to  the  representations 
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alleged  co  have  been  made  by  Mclntyre  to  the  defendant's 
agent  that  he  was  the  sole  and  nneonditional  owner  of  the 
property.  If  Mclntyre  represented  that  he  was  the  sole  and 
unconditional  owner  of  the  property,  and  if  the  policy  was 
issued  in  reliance  on  the  representation,  and  if  the  represen- 
tation was  false,  the  plaintiff  was  not  entitled  to  a  recovery. 
If  there  was  such  a  representation,  we  ought  to  be  able  to 
find  it,  or  some  trace  of  it,  in  the  evidence.  Mr.  Mclntyre 
testified  that  Mr.  DriscoU,  the  defendant's  agent,  solicited  the 
risk  with  a  considerable  degree  of  persistency,  but  that  the 
only  question  he  ever  asked  concerning  the  mill  was  where  it 
was  located ;  and  that  the  subject  of  title  was  never  men- 
tioned or  alluded  to.  The  only  other  ^vitness  to  the  transac- 
tion was  Mr.  Driscoll,  the  man  to  whom  the  representation 
was  made,  if  it  was  made  at  all ;  and  we  are  unable  to  find  in 
his  testimony  any  statement  of  McIntjTe  that  he  was  the  sole 
and  unconditional  owner  of  the  property,  or  any  equivalent 
statement. 

His  testimony  concerning  what  was  said  about  the  title, 
prefaced  by  a  short  narrative  which  he  gave  of  events  lead- 
mg  up  to  it,  was  briefly  as  follows :  Previous  to  writing  the 
policy  in  suit,  a  Mr.  Morgan  asked  Mr.  DriscoU  to  write  insur- 
ance on  this  same  stamp  mill,  directing  him  to  see  Mr.  Mcln- 
tyre, who  was  interested  with  him  (Morgan)  in  the  property, 
in  relation  to  the  matter.  Mr.  Driscoll  called  on  Mclntyre, 
who  ordered  him  to  write  -$1,000  on  the  building,  and  #500 
on  the  machineiy,  and  directed  the  insurance  to  be  written 
in  the  name  of  Mclntj're  &  Co.,  saying  that  Morgan  was  a 
partner  of  his,  and  interested  with  him.  This  insurance  was 
written  in  the  Atlas  Insurance  Company  of  which  Driscoll 
was  the  agent.  Afterwards  Mclntyre  applied  to  him  for 
$2,000  additional  insurance  on  the  property,  to  be  written  in 
his  own  name,  saying  that  the  firet  policy  should  also  have 
been  so  written.  The  first  policy  was  then  assigned  by  Mc- 
lntyre, for  Mclnt}-re  &  Co.,  to  Mclntyre  personally,  the  in- 
surance company  indoi-sing  on  the  policy  its  consent  to  the 
transfer.     When  the  additional  #2,000  of  insurance  was  writ- 
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ten,  McIntjTe  said  that  ''  he  owned  the  entire  property,  mines 
and  all,  that  he  had  got  tired  of  fooling  around  with  other 
people,  that  he  had  to  pay  all  the  money  oat  and  everything 
of  that  kind,  and  was  going  to  have  the  whole  business." 
Respecting  this  testimony  thero  are  two  observations  to  be 
made.  First,  the  answer  charges  that  Mclntyre  falsely  and 
fraudulently  concealed  and  misrepresented  the  facts  concern- 
ing the  title  by  representing  that  he  was  the  sole  and  uncon- 
ditional owner  of  the  property.  It  is  a  representation  and 
not  a  warranty  that  is  averred,  and  the  representation  is  al- 
leged to  have  been  made  fraudulently.  To  sustain  the  alle- 
gation, it  must  appear  not  only  that  Mclntyre  represented 
himself  as  the  sole  and  unconditional  owner,  but  that  the 
representation  was  false,  and  that  he  made  it  with  knowledge 
of  its  falsity,  with  the  intent  to  deceive  the  defendant.  Now 
the  statement  of  Mclntyre  was  not  that  he  was  the  sole  and 
unconditional  owner,  or  that  there  was  no  outside  party  claim- 
ing an  interest  in  the  property  ;  and  it  is  evident  from  his 
language  that  he  was  not  endeavoring  to  convey  the  impres- 
sion that  he  had  an  absolute  title.  He  had  previously  in- 
formed Mr.  DriscoU  that  Mr.  Morgan  was  interested  with 
him,  and  he  did  not  now  claim  that  he  had  received  any  trans- 
fer of  Morgan's  interest.  He  based  his  right  to  the  property 
solely  on  the  ground  that  he  had  been  compelled  to  advance 
all  the  money  in  connection  with  it ;  and  it  seems  clear  from 
what  he  said  that  his  notion  was  that  what  he  had  paid  for 
ought  to  belong  to  him.  He  did  not  profess  to  give  facts, 
but  only  conclusions  which  he  had  worked  out  as  to  his  riglity  ; 
what  he  meant  by  saying  that  he  was  the  owner,  was  fully 
explained  by  his  subsequent  language ;  and  no  person  of  or- 
dinary business  intelligence  would  understand  his  statement 
to  mean  that  he  had  a  complete  or  indefeasible  title.  Second, 
the  statement  of  Mr.  Mclntyre  to  which  Mr.  Driscoll  testified, 
was  made,  if  at  all,  when  the  additional  $2,000  of  insurance 
was  written.  The  policy  in  suit  is  for  •l'l,000.  We  are  una- 
ble to  find  anything  in  the  record  to  connect  this  policy  with 
the  insurance  for  $2,000,  oi-  to  indicate  that  the  defendant, 
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in  issuing  this  policy,  was  influenced  by  the  statement  testi 
fied  to,  or  any  other  statement.  In  our  opinion  the  allegation 
concerning  false  representation  was  wholly  unsupported  by 
the  evidence. 

Another  condition  of  the  policy  was  that  if  a  fire  should 
occur  the  insured  should  give  immediate  notice  of  the  loss  in 
writing  to  the  insurance  company,  and  within  sixty  days  after 
the  fire,  render  a  statement  to  the  company,  signed  and  sworn 
to  by  him,  as  to  the  time  and  origin  of  the  fire,  the  interest 
of  the  insured,  and  all  others,  in  the  property,  the  amount  of 
the  loss,  and  some  other  matters  of  fact  affecting  the  liability 
of  the  insurer.  A  day  or  two  after  the  fire  Mclntyre  notified 
Mr.  McGrew,  the  defendant's  general  agent,  of  the  loss.  No 
objection  is  taken  either  to  the  manner  or  form  of  the  notice, 
and  there  is  no  question  concerning  it  in  the  case.  The  sworn 
statement  was  never  rendered.  The  complaint  admitted  this, 
but  alleged  facts  of  waiver.  The  answer  denied  waiver,  and 
we  must  resort  to  the  evidence  to  see  what  it  disclosed  in 
relation  to  the  question.  The  facts  are  not  in  dispute.  The 
testimony  of  Mr.  Mclntyre  and  Mr.  McGrew  was  all  the  evi- 
dence there  was  on  the  subject,  and  there  was  no  disagree- 
ment between  the  witnesses.  McGrew  was  the  general  agent 
of  the  defendant,  and  an  adjuster  of  losses  for  it.  Shortly 
after  receiving  the  notice  he  took  steps  looking  to  an  adjust- 
juent  of  this  loss.  He  went  to  the  scene  of  the  fire,  taking  a 
Mr.  Grant  with  him,  and  the  two  examined  the  ruins  and  came 
back  to  Denver.  He  then  proposed  to  Mclntyre  that  they 
each  select  a  man,  the  two  chosen,  if  necessary,  to  select  a 
third,  and  that  the  men  so  selected  should  \dew  the  property 
and  conclude  as  to  the  damage  that  had  been  sustained.  M-  - 
Intyre  did  not  assent  to  the  proposition.  McGrew  then,  with 
the  consent  of  Mclntyre,  sent  a  Mr.  Cole,  who  had  had  some- 
thing to  do  with  the  building  of  the  mill  and  the  placing  of 
the  machinery,  to  the  scene  of  the  fire,  to  examine  the  mill 
and  machinery,  and  make  figures  as  to  what  the  amount  of 
the  damage  was.  Mr.  Cole  went  and  made  an  examination 
lasting  several  days.  He  returned,  and  furnished  a  written 
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report  to  Mr.  McGrew  of  the  condition  of  the  property,  to- 
gether with  an  estimate  of  the  cost  of  restoring  the  mill  and 
machinery  to  a  condition  as  good  as  they  were  in  before  the 
fii-e.  After  receiving  Mr.  Cole's  report,  McGrew  told  McTn- 
tyre  that  ever}i;hing  appeared  to  be  satisfactory.  This  all 
occurred  before  the  expiration  of  the  sixty  days  within  which 
proof  of  loss  might  be  made.  During  all  this  time  McGrew 
was  in  frequent  convei-sation  and  negotiation  with  Mclntyre 
in  respect  to  the  loss  and  its  adjustment.  He  never  suggested 
to  Mclntyre  that  the  latter  had  failed  to  make  the  proof  re- 
quired by  the  condition  in  the  policy,  or  called  upon  him  for 
such  proof,  or  suggested  that  the  proof  would  be  desirable. 
Apparently,  he  was  undertaking  to  make  an  adjustment  of 
the  loss  by  means  of  a  personal  investigation  of  the  facts,  and 
by  means  of  an  examination  which  he  caused  to  be  made  by 
another ;  and  it  is  to  be  inferred  from  the  method  he  pursued 
that  he  did  not  regard  formal  proof  as  necessary,  or  believe 
that  it  would  be  of  any  assistance  to  Mm.  So  far  as  this  re- 
cord discloses,  the  objection  of  want  of  proof  of  loss  was  made 
for  the  first  time  in  the  defendant's  answer.  The  evidence 
being  free  from  conflict,  there  was  no  question  of  fact  for  the 
jury  to  decide ;  and  the  question  whether  the  production  of 
the  sworn  statement  was  waived,  is  one  of  law.  Towle  v.  Ins. 
Co.,  91  Mich.  219. 

Any  pereon  may  preclude  himself  from  insisting  on  a  formal 
condition  inserted  for  his  benefit  in  a  contract.  And  it  is  not 
necessary  that  the  waiver  should  be  express.  It  may  be  a 
legitimate  deduction  from  his  acts.  Upon  the  question,  what 
acts  of  an  insurance  company,  or  its  agents,  will  be  evidence 
of  waiver  of  performance  of  a  condition  annexed  to  a  policy 
of  insurance,  there  has  been  considerable  adjudication  ;  and 
the  question  has  usually  arisen,  as  it  arises  here,  upon  the 
neglect  or  failure  of  the  injured  to  comply  mth  the  condition 
concerning  proof  of  loss.  While  the  facts  in  no  two  cases 
are  precisely  similar,  the  general  principle  to  be  extracted 
from  the  decisions  is  that  the  waiver  may  be  inferred  either 
from  acts  of  the  insurei-s  which  evidence  a  recognition  of  their 
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liability,  or  from  their  denial  of  liability  exclusively  for  other 
reasons.  Insurance  Association  v.  Mathews,  65  Miss.  301 ; 
SvowiJen  V.  Ins.  Co.,  122  Pa.  St.  502 ;  Phillips  v.  Ins.  Co.,  14 
Mo.  220 ;  Boi/d  v.  Ins.  Co.,  70  Iowa,  325  ;  Ins.  Co.  v.  Dierks, 
43  Neb.  473 ;  Ins.  Co.  v.  Gracey,  15  Colo.  70 ;  Flanders  on 
Fire  Ins.  541. 

Mr.  McGrew's  authority  in  the  premises  is  unquestioned ; 
and  we  think  that  his  conduct  with  reference  to  the  subject- 
matter  of  the  loss  will  bear  but  one  interpretation,  and  that 
is  that  formal  proof  of  loss  in  accordance  with  the  condition, 
was  intended  to  be  dispensed  with.  Before  the  expiration  of 
the  time  within  which  the  proof  was  required,  he  took  steps 
toward  an  adjustment  of  the  loss ;  and  after  having  viewed 
the  property  himself  in  connection  with  the  person  whom  he 
took  with  him  for  the  purpose,  he  proposed  to  Mr.  Mclntyre 
that  the  question  of  the  amount  of  loss  sustained  should  be 
submitted  to  arbitrators.  The  question  to  be  submitted  was 
not  whether  the  defendant  was  liable  at  all ;  but  what  the 
true  amount  was  which  it  should  be  required  to  pay.  Upon 
the  declination  by  Mr.  Mclntyre  of  this  proposition.  Mr.  Mc- 
Grew,  with  the  concurrence  of  Mr.  Mclntyre,  sent  Mr.  Cole 
to  the  scene  of  the  fire  to  make  an  examination,  return  a  re- 
port of  the  condition  of  the  property,  and  prepare  an  estimate 
of  the  amount  of  the  damage.  After  Mr.  Cole  had  concluded 
the  examination  and  made  the  report,  Mr.  McGrew  informed 
Mr.  Mclntyre  that  everything  appeaerd  to  be  satisfactory.  He 
never  indicated  that  any  proof  of  loss  by  Mclntyre  was  desired, 
but  proceeded  on  a  knowledge  of  the  loss  which  he  already 
possessed,  and  upon  his  own  independent  responsibility,  to 
ascertain  the  extent  of  the  damage  done.  Mr.  McGrew's 
conduct  would  naturally,  and  we  think  necessarily,  produ(;e 
the  impression  that  proof  of  loss  by  Mclntyre  was  not  required. 
If  McGrew  was  proceeding  in  good  faith,  and  intended  to 
settle  the  claim,  the  measures  which  he  took  to  ascertain  its 
amount,  rendered  other  proof  unnecessary ;  if  he  was  not  pro- 
ceeding in  good  faitli,  then  his  conduct  was  misleading,  and, 
we  must  presume,  was  intended  to  mislead.     In  view  of  the 
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facts,  as  they  appear  in  evidence,  we  do  not  think  the  defend- 
ant can  be  heard  to  say  that  proof  of  loss  was  not  made. 

But  the  defendant,  in  its  answer,  denied  its  liability  on 
grounds  entirely  different  from  that  of  failure  to  make  proof 
of  loss.  If  the  statements  in  its  answer  were  true,  Mclntyre's 
entire  claim  was  founded  in  falsehood  and  fraud,  and  it  would 
have  been  entirely  immaterial  whether  proof  of  loss  was  fur- 
nished or  not ;  in  no  event  was  he  entitled  to  a  recovery. 
The  placing  of  its  defense  on  the  ground  that  when  the  prop- 
erty was  destroyed  the  policy  was  not  in  force,  was  in  itself 
a  waiver  of  the  condition  requiring  proof  of  the  loss  by  the 
insurer.  In  Inxuranee  Co.  v.  D/'erk.^,  supra,  the  court  said  : 
"  We  do  not  mean  to  say,  nor  do  we  decide,  that  if  a  person 
insured  shall  neglect  or  refuse  to  give  notice  of  a  loss  to  the 
company  in  accordance  with  the  requirements  of  the  policy, 
that  the  insurance  company  can  never  urge  the  failure  of  the 
insured  to  give  it  notice  of  the  loss,  or  his  failure  to  furnish 
proofs  of  loss  as  a  defense  to  a  suit  upon  the  policy ;  but  what 
we  do  decide  is  that  when  an  insurance  company  is  sued  for 
a  loss  on  a  policy  issued  by  it  and  places  its  defense  to  such 
suit  on  the  ground  that  by  reason  of  some  act  of  the  insured  the 
policy  was  not  in  force  at  the  date  of  the  loss,  that  then  in 
such  action  all  issues  made  by  the  pleadings  as  to  whether 
the  insured  gave  notice  of  the  loss,  and  whether  he  furnished 
the  insurance  company  proofs  of  the  loss,  became  immaterial." 

The  defendant  having  waived  the  condition  that  the  in- 
terest of  the  insured  must  be  the  unconditional  and  sole  own- 
ership by  not  pleading  it,  and  the  issuance  of  the  policy  not 
having  been  induced  by  representations  of  any  specified  kind 
of  title,  if  Mclntyre  had  what  is  called  an  insurable  interest 
in  the  property,  he  had  a  sufficient  title  to  support  the  con- 
tract of  insurance.  An  insurable  interest  does  not  depend 
upon  the  completeness  or  validity  of  the  title  by  which  the 
property  is  held.  A  limited  or  qualified  interest  is  enough. 
I'ossession  under  a  contract  of  sale,  even  if  the  conditions  of 
the  contract  have  been  violated,  so  that  if  the  breach  be  in- 
sisted upon,  the  contract  cannot  be  enforced,  is  an  insurable 
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interest;  and  so  is  a  title  which  is  voidable,  but  not  void. 
A  leasehold  interest  is  insurable.  A  stockholder  in  an  in- 
corporated company  has  an  insurable  interest  in  the  cor- 
porate property ;  and,  generally,  if  one  has  such  an  interest 
in  the  property  tliat  in  case  of  its  destruction  he  will  suffer 
;s,  he  has  an  insurable  interest ;  and  he  may  describe  the 
property  as  his,  and  himself  as  the  owner.  Qilmati  v.  Ins. 
Co.,  81  Me.  488;  Warren  v.  ///.s-.  Co..  31  Iowa,  464;  Seaman 
V.  Tax.  Co.,  18  Fed.  Rep.  250  ;  NihJo  v.  Ins.  Co.,  1  Sandf.  551 ; 
Ins.  Co.  V.  Woodruff,  2  Dutch.  (N.  J.)  541 ;  Im.  Co.  v.  Cha^r, 
5  Wall.  509 ;  Wivh  v.  Ins.  Co.,  2  Colo.  App.  484 ;  1  May  on 
Insurance,  §§87,  871-7 ;  Flandei"s  on  Fire  Ins.  342,  380. 

The  question  whether  Mclntyre  had  an  insurable  interest 
in  the  stamp  mill  and  machinery  was  submitted  to  the  jury 
by  proper  instructions,  and  the  jury  found  that  he  had.  If 
the  verdict  was  justified  by  any  substantial  proof,  it  cannot 
be  interfered  with.  The  defendant  introduced  a  voluminous 
mass  of  evidence,  showing  a  variety  of  transactions  in  relation 
to  the  property,  the  outcome  of  which,  it  is  contended,  was 
that  the  interest  which  Mcdntyre  had  had  in  the  property,  had 
been  terminated.  To  review  all  the  evidence  would  consume 
time,  and  occupy  space,  to  no  useful  purpose.  There  was 
evidence  that  Mclntyre  acquu'ed  an  ownership  in  the  prop- 
erty, by  agreement  with  the  parties  who  projected  the  enter- 
prise, in  consideration  of  advancements  of  money  made  by 
him  for  the  building  and  machinery,  and  the  payment  of  the 
debts  of  the  concern ;  and  it  tended  to  show  that  he  became 
the  sole  owner,  at  least  of  the  machinery.  It  was  also  in  evi- 
dence that  his  right  to  the  mill  building  was  disputed,  and 
that  steps  were  taken  to  compel  him  to  surrender  it.  But  it 
further  appeared  that  he  was  in  possession  claiming  sole  own- 
ership ;  and  it  did  not  appear  that  any  advei-se  claim  was  ever 
successfully  asserted  against  him,  or  was  ever  recognized  by 
him  as  having  a  valid  existence,  or  that  the  question  of  his 
title  in  either  mill  or  machinery  had  ever  been  judicially  de- 
termined against  him.  Upon  the  evidence  the  jury  might 
well  find  that  he  had  an  insurable  interest  in  the  property 
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within  every  definition  of  the  term.  Upon  his  own  testi- 
mony his  interest  was  such  that  even  if  he  had  stated  to 
Di'iscoU,  without  (qualification,  that  he  was  the  owner,  the 
statement  would  not  have  been,  in  law,  a  misrepresentation. 
The  case  went  to  the  jury  upon  the  evidence  given,  and  their 
verdict  is  conclusive  of  the  facts. 

The  objections  to  instructions  are,  for  the  most  part,  cov- 
ered by  what  has  already  been  said.  A  few  observations  will 
dispose  of  the  remainder.  It  appears  that  one  N.  K.  Miller 
at  one  time  laid  claim  to  the  ground  on  which  the  mill  was 
constructed,  by  virtue  of  a  certificate  of  location  to  which  his 
name  was  subscribed,  and  which  had  been  recorded  in  the 
office  of  the  recorder  of  deeds.  The  evidence  showed  that 
some  yeai-s  prior  to  the  date  of  this  certificate,  one  Edward  J. 
Stephenson  had  located  a  placer  claim  which  included  the 
same  ground,  and  had  duly  recorded  liis  location  certificate. 
Subsequently  a  lease  for  ninety-nine  years  of  the  ground  con- 
stituting the  mill  site  was  executed  by  Mr.  Stephenson  and 
another,  and  there  was  evidence  tending  to  show  that  Mr. 
Mclntyre  was  the  owner  of  that  lease.  Afterwards  Mr.  Mc- 
Intyre  and  Mr.  Miller  entered  into  an  agreement  whereby  the 
former  made  a  lease  of  the  property  to  the  latter.  During 
the  trial,  counsel  for  the  defendant  were  insisting  tliat  Miller 
was  the  owner  of  the  property,  or  at  least  of  an  interest  in 
it.  We  deem  this  preliminary  explanation  necessary  to  an 
understanding  of  what  the  court  had  in  mind  when  it  gave 
the  following  instruction :  "  If  you  believe  from  the  evidence 
that  Nick  K.  Miller,  about  October  13,  A.  D.  1894,  took  a  cer- 
tain lease  of  that  date,  introduced  in  evidence  in  this  case, 
from  said  Mclntyre  of  the  said  mill  insured  by  the  policy  sued 
upon  in  this  action,  in  which  he,  Miller,  acknowledged  tliat 
Mclntyre  owned  the  said  mill,  then  the  court  instructs  you 
that  the  acceptance  of  said  lease  by  said  Miller  raised  a  very 
strong  presumption  that  said  Miller  had,  prior  to  said  Octo- 
ber 12,  1894,  relinquished  to  said  Mclntyre  all  interest  that 
he  ever  had  in  said  mill,  and  that  said  Miller  recognized  the 
')\vnei'ship  of  the  said  Mclntyre  in  the  said  mill,  and  unless 
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you  believe  from  otlier  evidence  in  this  case  that  presumption 
has  been  clearly  overcome  and  explained,  you  will  find  that, 
at  the  time  of  the  said  loss  of  the  mill  by  fire,  said  Miller  had 
no  interest  therein."  This  instruction  is  the  subject  of  vigor- 
ous attack,  but,  when  closely  examined,  it  amounts  to  noth- 
ing more  than  a  statement  of  the  legal  relation  which  a  tenant 
sustains  to  his  landlord.  If  Miller  was  Mclntyre's  tenant, 
he  could  not  deny  Mclntyre's  title  ;  and  if  Miller  had  formerly 
been  interested  in  the  property,  his  acceptance  of  the  lease 
from  Mclntyre  was  evidence  that  his  interest  had  passed  to 
McInt}Te.  In  view  of  the  other  evidence  in  the  case,  we  do 
not  think  that  the  instruction  was  necessary,  or  that  it  could 
have  done  the  plaintiff  any  good,  or  the  defendant  any  har:.  ; 
but  that  it  may  have  been  superfluous  without  more,  is  not  a 
valid  ground  of  complaint. 

The  defendant  requested  insti-uctions  that  fraud  may  be 
proved  by  circumstantial  evidence,  that  parties  guilty  of 
fraudulent  practices  usually  conceal  their  acts,  and  that,  there- 
fore, resort  must  be  had  to  the  facts  and  circumstances 
surrounding  the  transaction.  Considered  as  an  abstract  prop- 
osition, the  foregoing  is  sound,  and  accords  moreover,  with 
the  general  current  of  experience  ;  but  in  order  that  it  may 
be  proper  as  an  instruction,  some  fact  or  circumstance  must 
be  in  e\'idence  from  which  fraud  might  be  legitimately  in- 
ferred. We  are  unable  to  satisfy  ourselves  as  to  what  partic- 
ular conduct  of  the  plaintiff  these  mstructions  were  intended 
to  apply ;  but  we  do  not  find  in  the  record  any  fact  or  circum- 
stance connected  with  the  application  for  insurance,  or  with 
the  loss,  which  indicates  fraud.  The  court  was  a\so  asked  to 
instruct  tiiat  if  the  jury  should  find  from  the  evidence  that 
Mclntyre  caused,  procured,  or  assented  to,  the  destruction  of 
the  property  by  fire,  the  verdict  should  be  for  the  defendant. 
The  defendant  undertook  to  show  that  Miller  was  respon- 
sible for  the  fire  ;  but  even  if  we  could  say  that  it  was  con- 
clusively established  that  the  destruction  was  willfully  caused 
by  Miller,  there  was  a  fatal  want  of  evidence  that  Mclntyre 
was  in  any  manner  connected  with,  or  cognizant  of,  his  act. 
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Instructions  not  based  on  evidence  are  liable  to  be  mislead- 
ing, if  nothing  worse.  The  giving  of  instructions  in  accord- 
ance with  the  foregoing  requests,  would  have  had  a  tendency 
to  create  a  suspicion  in  the  minds  of  the  jury  that  the  court 
had  detected  something  in  the  evidence  from  which  it  might 
be  inferred  that  Mclntyre  was  guilty  of  some  fraudulent  prac- 
tice wliich  would  vitiate  the  insurance,  or  of  connivance  in 
the  destruction  of  the  property,  and,  in  view  of  what  the  evi- 
dence actually  was,  would  have  been  gross  error.  Fi><k  v. 
Electric  Liijht  Co.,  3  Colo.  App.  319. 

The  other  instructions  asked,  were  based  on  theories  of 
the  case  with  which  we  have  already  disagreed,  and,  in  our 
opinion  were  properly  refused.  We  have  not  given  separate 
discussion  to  each  of  the  numerous  points  made  for  the  de- 
fendant, but  they  have  all  been  considered,  and  have  all  been 
disposed  of,  in  this  opinion.  We  find  nothing  in  the  entire 
record  to  authorize  a  reversal,  and  we  therefore  order  an 
affirmance  of  the  judgment. 

Affirmed. 


[No.  1283.] 

RoESCH  V.  The  Board  of  County  Commissioners  op 

Douglas  County. 

Pbactice — Oboss-Examination  of  Witness. 

In  an  action  against  a  county  to  recover  the  value  of  services  rendere«l 
in  the  publication  of  nominations  for  election,  the  only  issue  being 
as  to  whether  the  paper  in  which  publication  was  made  was  a  news- 
paper, it  was  reversible  error  to  permit  counsel  for  defendant  to 
cross-examine  plaintiff  to  an  unwarrantable  extent  and  on  matters 
foreign  to  the  issues.  Such  an  examination  tended  to  prejudice  the 
plaintiffs  case  before  the  jury. 

Appeal  from  the  District  Court  of  Douglas  Count  i/. 

Mr.  J.  Warner  Mills  and  Mr.  Jo.  A.  Fowler,  foi 
appellant. 
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Mr.  W.  H.  Davis,  for  appellee. 

BissELL,  J.,  delivered  the  opinion  of  the  court. 

This  action  was  begun  by  the  appellant  against  the  county 
commissioners  of  Douglas  county,  to  recover  the  value  of 
services  rendered  in  the  publication  of  nominations  for  the 
election  in  November,  1894.  The  complaint  set  up  that 
Roesch  was  the  publisher  of  the  Castle  Rock  Press.  He 
averred  that  the  clerk  ordered  him  to  publish  the  nomina- 
tions in  the  county,  and  that  in  execution  of  the  order  this 
list  of  nominations  was  contained  in  the  issues  of  that  papei 
for  the  requisite  number  of  times  under  the  statute  and  froir 
October  30,  until  November  5.  He  set  up  of  course  the 
amount  oF  space  which  the  list  occupied,  stated  its  value,  the 
presentation  of  the  bill,  the  board's  disallowance,  the  appeal, 
and  prayed  judgment.  The  defense  as  pleaded  only  related 
to  two  matters ;  the  first  was  that  the  Castle  Rock  Press  was 
not  a  newspaper,  and  the  other  contested  the  value  of  the  ser- 
vices rendered.  There  was  an  attempt  to  deny  the  remain- 
ing parts  of  tlie  complaint  in  the  statutory  form  but  the  de- 
nial lacked  averments  of  knowledge  or  information.  We  are 
therefore  concerned  only  with  the  questions  whether  it  was  a 
newspaper  and  whether  the  work  done  was  of  the  value 
claimed. 

The  last  question  is  of  no  significance  because  there  was 
no  evidence  to  the  point  of  the  value  except  the  testimony  of 
the  plaintiff  and  he  was  a  man  of  sufficient  experience  to  be 
competent  to  testify,  and  lie  gave  very  direct  evidence  as  to 
the  character  of  work  and  made  definite  proof  of  performance 
as  well  as  of  the  order  of  the  clerk  to  publish  the  list. 

The  only  defense  then  is  presented  by  the  denial  that  the 
Castle  Rock  Press  was  a  newspaper.  The  jury  probably  con- 
cluded it  was  not  a  newspaper,  and  their  verdict  might  pos- 
sibly be  upheld  but  for  the  fact  that  in  the  examination  of 
the  witness,  counsel  was  permitted  over  the  objections  of  the 
plaintiff,  to  cross-examine  to  an  unwarrantable  extent,  and 
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on  matters  wliicli  were  utterly  foreign  to  the  issues.  Tliis 
iimst  have  tended  to  prejudice  the  plaintiff  in  his  suit. 
This  is  true  whether  he  had  or  had  not  a  claim.  We  are 
compelled  to  reverse  it  on  this  ground  because  the  question 
of  fact,  whether  the  Castle  Rock  Press  was  a  newspaper  was 
one  peculiarly  for  the  jury  to  determine,  and  on  which  they 
had  a  right  to  pass  under  the  instructions  of  the  court  as  to 
the  legal  requisites  of  a  paper.  The  court  in  its  charge  ob- 
served the  law  in  that  respect  as  we  think  with  sufficient 
accuracy,  stated  the  essential  requisites  of  a  newspaper  in 
modern  times  and  in  this  particular  it  is  not  open  to  question. 
The  trouble  was,  this  Castle  Rock  Press  was  one  of  numer- 
ous publications  which  sprang  into  existence  in  the  fall  of 
1894  in  the  various  counties  of  the  state,  and  were  put  in 
operation  for  the  simple  purpose  of  publishing  the  constitu- 
tional amendments  which  had  been  passed  by  the  legislature, 
and  which  were  to  1)e  published  under  the  direction  of  an 
officer  of  the  state  government.  These  papers  gathered  in 
so  far  as  their  influence,  labors,  or  efforts  could  make  it  pos- 
sible, political  and  other  work  in  the  various  counties  in  which 
they  located.  This  is  quite  apparent  from  the  fact  that  the 
Castle  Rock  Press  started  on  the  17th  day  of  September  and 
ceased  its  publication  the  day  after  election,  and  had  in  it 
very  little  of  advertising  or  other  valuable  matter,  aside  from 
the  constitutional  amendments  and  the  list  of  nominations. 
It  contained,  however,  enough  other  matter  to  make  it  come 
in  its  general  form  and  substance  within  the  legal  definition 
of  a  newspaper.  It  had  reading  matter,  telegraphic  des- 
patches, and  news  from  different  parts  of  the  state.  So  far 
as  we  can  see  it  makes  very  little  difference  whether  this 
matter  was  directly  procured  through  a  connection  with  the 
Association  Press,  or  whether  the  whole  thing  was  taken 
from  other  papers  by  the  well  known  and  speedy  article  of 
the  printer's  trade,  the  scissors.  As  issued,  it  had  the  form, 
appearance,  and  requisites  of  a  newspaper.  To  establish 
sundry  and  divers  things  which  were  clearly  illegal  and  must 
have  prejudiced  the  plaintiff's  cause,  if  he  had  any,  counsel 
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for  the  appellee  endeavored  to  show  by  the  cross-examination 
of  Roesch  that  part  of  the  paper  was  printed  in  Denver. 
Tliis  was  unimportant  because  at  the  present  time  everybodv 
knows  that  patent  insides  and  patent  outsides  are  used  bv 
many  so-called  metropolitan  papers  in  their  various  issues, 
and  that  these  are  furnished  by  other  associations  in  regular 
form  and  distributed  to  newspapers  about  the  country.  The 
use  of  them  does  not  deprive  a  paper  of  the  legal  elements 
of  a  newspaper,  and  is  entirely  legitimate.  In  the  same  way 
the  count}'  also  attempted  to  show  that  before  Roescli  went 
to  Castle  Rock,  he  made  a  contract  mth  an  officer  of  tlie 
state  government  to  publish  these  constitutional  amendments, 
and  that  he  would  not  have  gone  but  for  that  reason.  It  aLso 
sought  to  prove  his  connection  with  O'Brien,  editor  of  a 
democratic  newspaper  in  Douglas  county,  and  to  argue  and 
infer  from  that,  that  if  he  pubhshed  his  paper  in  the  office 
and  on  the  press,  and  by  the  use  of  the  material  of  the  demo- 
cratic sheet,  this  fact  would  tend  to  prove  that  the  Castle 
Rock  Press,  which  supported  the  populist  part}%  could  not 
be  a  newspaper.  This  was  entirely  irregular  and  in  no  man- 
ner tended  to  establish  any  issue  formed  by  the  pleadings. 
C(mnsel  also  asked  the  plaintiff  the  name  of  the  individual 
from  whom  the  suggestion  first  came  that  lie  should  publish 
the  paper,  and  likewise  whether  he  received  contributions 
from  the  chairman  of  political  committees,  state,  count}%  and 
central,  in  various  counties.  This  was  apparently  true  and 
the  contributions  were  presumably  made  because  it  was  be- 
lieved that  this  paper  might  be  useful  in  the  election  of  the 
people  whose  interests  were  lield  in  the  highest  esteem  by 
these  committees.  This  might  have  been  well  enough  under 
some  circumstances,  and  under  different  conditions,  but  it  in 
no  manner  tended  to  throw  any  light  on  any  issue  in  the  case, 
and  it  must  have  been  detrimental  to  the  plaintiff.  The 
county  cross-examined  as  to  the  cash  value  of  the  subscrip- 
tion list  of  the  Castle  Rock  Press,  This  in  one  view  was 
rioht,  but  the  examination  took  an  incorrect  form,  and  in  that 
form  ought  not  to  have  been  permitted.     It  was  undoubtedly 
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proper  for  the  county  to  show,  if  they  could,  that  the  Ciistle 
Rock  Press  had  no  subscription  list,  and  that  it  distributed 
no  papers  to  persons  who  regularly  took  it  as  a  newspaper, 
as  this  would  tend  to  prove  that  it  was  not  a  newspaper  at 
all,  but  many  of  tlie  questions  directed  to  this  end  were  ir- 
regular in  form  and  incorrect  in  theory,  and  counsel  should 
have  been  compelled  to  modify  them. 

Tliese  general  expressions  will  undoubtedly  indicate  the 
views  of  the  court  with  reference  to  the  errors  wliich  occurred 
on  the  trial,  and  point  out  the  issues  which  remain  for  con- 
sideration, and  on  the  rehearing  it  will  not  be  difficult  to 
avoid  these  erroi*s.  If  the  case  shall  then  be  correctly  tried, 
and  a  like  verdict  is  rendered  we  may  be  able  to  affirm  it. 

Being  of  the  opinion  that  this  case  was  not  correctly  tried, 
we  must  reverse  the  judgment,  and  send  it  back  for  further 
proceedings  in  conformity  with  this  opinion. 

Reversed, 


[No.  1481.] 
Smith  v.  Morrill  et  al. 


1.  ApPBAiiS  AND  Writs  of  Error— Two  Remedies. 

A  party  cannot  pursue  two  remedies  at  the  same  time.  A  party  desii'- 
ing  to  have  a  final  judgment  of  a  court  reviewed  must  do  so  either 
by  appeal  or  writ  of  error.  He  cannot  pursue  both  methods  at  the 
same  time.  But  where  a  party  has  commenced  an  appeal,  and  by 
failure  to  file  the  record  within  time  has  lost  his  right  of  appeal,  he 
is  then  by  abandoning  the  appeal,  entitled  to  have  his  case  reviewed 
upon  writ  of  error. 

2.  Injunction — Collection  of  Judgment. 

A  party  is  entitled  to  an  injunction  to  restrain  the  collection  of  a  judg- 
ment upon  the  ground  that  the  judgment  has  been  satisfied. 

Error  to  the  District  Court  of  Jefferson  County. 

Ots  motion  to  dismiss  writ  of  error  and  to  dissolve  injunc- 
tion. 
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Mr.  W.  T.  Hughes,  for  plaintiff  in  error, 

Mr.  O.  B.  LiDDELL  and  Mr.  T.  B.  Stuart,  of  counsel. 

Messrs.  Morrison  &  DeSoto,  for  defendants  in  error. 

Pee  Curiam.  This  cause  now  comes  up  for  heaiing  on 
two  motions  presented  by  defendants  in  error,  one  to  dismiss 
the  writ  of  error,  and  the  other  to  dissolve  the  injunction  here- 
tofore granted  in  this  court.  The  facts  necessary  to  a  proper 
understanding  of  the  questions  presented  by  the  motions  are 
substantially  these.  On  December  15,  1892,  in  an  action  of 
debt  pending  in  the  district  court  of  Clear  Creek  county, 
wherein  Morrill,  one  of  the  defendants  in  error  was  plaintiff, 
and  plaintiff  in  error  Martha  E.  Smith  and  others  were  de- 
fendants, judgment  was  rendered  in  favor  of  plaintiff.  In 
January  following,  execution  issued  to  the  sheriff  of  Arapahoe 
county,  and  was  by  him  levied  upon  certain  real  estate  in 
that  county  as  the  property  of  Mrs.  Smith.  This  was  the 
first  intimation,  Mrs.  Smith  claims,  that  she  had  of  the  insti- 
tution of  the  suit  or  the  rendition  of  the  judgment,  and  she 
claims  that  she  thereupon  made  a  compromise  with  tlie  plain- 
tiff, whereby  in  consideration  of  a  certain  sum  of  mone}^  paid 
to  him  by  her,  he  agreed  in  writing  to  release,  and  did  release, 
her  from  the  judgment.  No  other  proceedings  seem  to  have 
been  had  towards  enforcing  the  execution  against  the  Arap- 
ahoe county  property.  In  March,  1895,  another  execution 
was  issued  upon  this  judgment,  du-ected  to  the  sheriff  of  Jef- 
ferson county,  and  by  him  it  was  levied  upon  certain  real  es- 
tate as  the  property  of  ^Irs.  Smith,  and  advertised  for  sale. 
This  suit  was  then  commenced  by  Mrs.  Smith  and  her  hus- 
band. Pierce  T.  Smith,  m  the  district  court  of  Jefferson  county, 
to  restrain  the  sheriff  from  selling  the  property  levied  upon. 
The  grounds  alleged  in  their  bill,  upon  which  they  claimed 
injunctive  relief,  were  that  the  judgment  rendered  in  the  suit 
was  void,  by  reason  of  the  fact  that  she  had  never  been  served 
with  summons  in  the  action,  and  had  never  appeared ;  also,  that 
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she  had  been  released  from  the  judgment  by  the  compromise 
agreement  entered  into  by  her  with  the  plaintiff,  and  above 
referred  to.  A  temporary  injunction  was  granted.  Upon 
trial,  the  court  found  that  no  service  of  process  in  the  Clear 
Creek  county  suit  had  been  made  upon  Mrs.  Smith,  but  that 
she  had  failed  to  prove  that  the  judgment  had  been  released. 
It  further  found  that  Mrs.  Smith  had  an  adequate  remedy 
under  section  75  of  the  Code,  and  therefore  she  was  not  en- 
titled to  resort  to  equity  to  restrain  the  enforcement  of  the 
judgment.  Thereupon,  judgment  in  favor  of  the  defendants 
was  rendered  on  November  14,  1896,  and  the  injunction  was 
dissolved.  Mrs.  Smith  prayed  an  appeal,  and  was  allowed 
thirty  days  within  which  to  file  bond,  and  sixty  days  for  her 
bill  of  exceptions.  The  appeal  bond  was  executed  and  filed 
December  2,  1896,  but  no  further  effort  appears  from  the 
record  to  have  been  made  to  prosecute  the  appeal.  On  Jan- 
uary 16, 1897,  plain'  f  in  error  filed  the  record  and  bill  of  ex- 
ceptions in  this  cau  .  in  this  court,  sued  out  a  writ  of  error, 
and  obtained  a  supersedeas.  In  the  mean  time,  the  tempoiury 
uijunction  having  been  dissolved,  the  sheriff  had  enforced  the 
execution  by  sale  of  the  property  levied  upon,  and  thereafter 
a  judgment  creditor  of  Mrs.  Smith  had  redeemed  the  prop- 
erty so  sold  by  paying  to  the  sheriff  the  full  amount  due  upon 
the  Clear  Creek  judgment,  interest  and  costs,  as  required  by 
statute.  Thereupon,  an  iujuncition  issued  from  this  court  at 
the  instance  of  plaintiff'  in  error,  restraiiiing  the  sheriff  from 
paying  the  money  in  his  hands  to  the  plaintiffs  m  the  execu- 
tion. 

It  is  unquestionably  true  that  a  party  cannot  pursue  two 
remedies  at  the  same  time.  If  a  person  is  aggrieved  by  a 
final  judgment  of  a  court,  and  desires  to  liave  it  reviewed  by 
an  appellate  court,  he  must  proceed  in  one  oi  two  ways, 
either  by  appeal,  or  by  writ  of  error.  He  cannot  pursue  both 
methods  at  the  same  time.  It  is  tliis  ground,  universally 
conceded,  upon  wliich  defendants  in  error  rely  to  sustain 
their  motion  to  dismiss  the  writ  of  error.  Whilst  the  princi- 
ple is  uncontrovertible,  it  is  not  applicable  to  the  case  at  bar. 
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The  term  of  this  court  succeeding  the  time  of  making  of  the 
appeal  began  on  January  11, 1897.  Under  the  provisions  of 
the  code,  sec.  389,  and  the  rules  of  the  court,  the  record  was 
due  to  be  filed  herein  on  Januaiy  13.  A  failure  in  this  re- 
spect subjected  the  appeal  to  dismissal.  On  January  14,  or 
on  any  succeeding  day,  the  appellee  might  have  filed  a  short 
transcript,  and  thereupon  on  his  motion,  this  court  would 
liave  been  compelled  to  make  the  order  of  dismissaL  By  the 
fadure  to  file  the  record  within  the  time  required,  and  by  8ul> 
sequently  suing  out  the  writ  of  error  for  a  review  of  the  judg- 
ment theretofore  appealed  from,  appellant  voluntarily  and 
absolutely  abandoned  her  appeal  and  all  of  her  rights  there- 
under. She  became  thereby,  in  our  opinion,  as  efEectually 
precluded  and  estopped  from  pursuing  her  appeal,  as  if  the 
formal  order  of  dismissal  had  been  made.  The  authorities 
cited  by  defendants  in  error  seem  to  have  been  in  cases  where 
the  rights  acquired  under  the  appeal  still  existed,  and  were 
in  actual  force.  The  fadure  of  appellant  to  file  the  record 
within  the  time  required  by  law  rendered  her  liable  to  the 
penalty  prescribed  by  law  for  such  failure,  namely,  a  dismis- 
sal of  the  appeal,  and  was  a  sufficient  waiver  on  her  part  of 
her  rights  under  the  appeal.  If  anything  further  was  neces- 
sary', the  subsequent  suing  out  of  the  writ  of  error  showed  a 
positive  election  on  her  part  to  pursue  that  form  of  remedy 
alone.  By  suing  out  the  writ  of  error  she  therefore  was  not 
and  is  not  pursuing  two  ajipellate  remedies  at  the  same  time. 
For  these  reasons,  we  think  that  the  plaintiff  in  error  has  a 
proper  standing  in  this  court,  and  the  motion  to  dismiss  the 
writ  of  error  will  be  denied. 

Counsel  for  defendants  in  error  do  not  dispute  the  power 
of  this  court  to  issue  injunction  in  aid  of  and  to  enforce  its 
appellate  jurisdiction.  They  insist,  however,  that  this  is  not 
a  case  wherein  it  is  permitted  to  exercise  such  power,  and 
urge  that  although  the  object  of  this  proceeding  is  ostensibly 
to  restrain  the  collection  of  the  judgment,  it  is  a  collateral 
attack  upon  the  judgment,  and  therefore  cannot  be  allowed. 
We  are  relieved  from  the  discussion  or  determination  of  this 
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question  by  reason  of  the  fact  that  the  petition  for  injunction 
is  based  upon  two  grounds  :  firat,  that  the  judgment  was  void 
because  there  was  no  service  of  process  ;  and  second,  because 
subsequent  to  its  rendition  it  was  satisfied  and  released  as  to 
this  plaintiff.  Surely  it  cannot  be  successfully  contended 
that  in  case  the  judgment  has  been  satisfied  a  party  would 
not  be  entitled  to  proceed  in  this  manner  to  restrain  its  col- 
lection. It  is  in  fact  the  only  method  which  the  party  could 
pursue  to  prevent  the  commission  of  the  wrong.  The  motion 
to  dissolve  the  injunction  will  therefore  be  denied. 

Motions  denied. 


[No.  1374.] 
Maloney  v.  Love. 

Mining  Lease — Constkuction — Net  Proceeds. 

A  miuiug  lease  provided  that  the  lessees  were  to  pay  to  the  lessors  as 
royalty  a  certain  i)er  cent  "on  all  net  proceeds  from  all  smelter  and 
freight  charges  and  mill  returns  on  all  ore"  and  also  ''  an  undivided 
one-fourth  nonassessable  interest  to  the  within  lease  free  from  all 
expense  whatever  *  *  *  said  one-fourth  interest  being  the  net  pro- 
ceeds from  said  ore  taken  from  said  lease."  field  that  construing 
both  clauses  of  the  lease  together  the  phrase  "net  proceeds"  meant 
after  deducting  all  the  expenses  for  treating  the  ore  but  not  deduct- 
ing any  expense  incurred  in  developing  the  mine.  And  that  the 
lessor  was  not  chargeable  with  any  part  of  the  expense  incurred  in 
working  the  mine. 

Appeal  from  the  District  Court  of  Ul  Paso  Oounty. 

Messrs.  Bicksler  &  McLean  and  Mr.  Frank  McLaugh- 
LFN,  for  appellant. 

Mr.  John  W.  Sleeper  and  Mr.  George  M.  Irwin,  for 

ippellee. 

Thomson,  P.  J.,  delivered  the  opinion  of  the  court. 
Complaint  by  Frank  M.  Love  against  R.  M.  Maloney,  to 
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recover  a  balance  alleged  to  be  due  on  royalties  reserved  in 
a  lease  of  mining  premises  entered  into  between  the  plaintiff 
and  the  defendant's  assignor. 

The  answer  admitted  the  lease,  and  the  assignment  to  tlie 
defendant,  but  denied  uidebtedness  to  the  plaintiff.  Proceed- 
ing farther,  the  answer  alleged  a  large  outlay  by  the  defend- 
ant in  the  development  of  the  property  and  the  extraction  of 
ore,  with  a  proportion  of  which,  amounting  to  more  than  the 
sum  claimed  in  the  complaint,  he  averred  the  plaintiff  was 
chargeable,  and  prayed  judgment  for  the  excess. 

At  the  trial,  the  facts  were  not  iu  dispute.  The  decision 
turned  below,  and  it  turns  here,  upon  the  construction  to  be 
given  to  the  following  covenant  of  the  lessee,  as  contained  in 
the  contract  of  the  lease.  "  To  deliver  to  said  lessors  as  roy- 
alty, sixteen  and  one-half  (16|)  per  cent,  on  all  net  proceeds 
from  all  smelter  and  freight  charges  and  mill  returns  on  all  ore 
of  the  value  of  fifty  dollars  ($50.00)  per  ton  or  less  ;  twenty- 
one  and  one-half  (21|)  per  cent,  on  ali  ore  over  the  value  of 
tift}^  dollars  (iSO.OO)  and  not  exceeding  one  hundred  dollars 
(^100.00),  and  twenty-seven  and  one-half  (277^)  per  cent,  on 
all  ore  over  the  value  of  one  hundred  dollars  ('5^100.00)  per 
ton.  It  is  also  further  agreed  by  and  between  the  parties  of 
the  second  part  to  deliver  to  the  parties  of  the  first  part  an 
undivided  one-fourth  non-assessable  interest  to  the  'wdthin 
lease  free  from  all  expense  whatever  to  parties  of  the  first 
part,  said  one-fourth  interest  being  the  net  proceeds  from  said 
ore  taken  from  said  lease."  It  is  the  meaning  of  the  second 
clause  of  this  covenant  which  is  specially  in  controversy. 
Selecting  the  words,  "  said  one-fourth  interest  being  the  net 
proceeds  from  said  ore  taken  from  said  lease,"  as  a  foundation 
for  their  argument,  defendant's  counsel  maintain  that  the 
plaintiff  is  chargeable  \vith  his  share  of  the  cost  of  develop- 
iuent  and  mining,  and  that  the  defendant  is  entitled  to  a  set- 
oft'  or  recoupment  of  such  share  against  the  balance  of  royalty 
due  the  plaintiff,  and  for  judgment  in  such  sum  as  the  plain- 
lift's  proportion  of  the  expense  may  exceed  the  balance  owing 
Vol.  XI— 19 
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to  him.  We  are  referred  to  a  number  of  authorities  in  which 
a  definition  is  given  to  the  words  "net  proceeds."  We  need 
not  specially  notice  these  authorities,  because  we  are  in  per- 
fect agreement  with  them.  The  words  "  net  proceeds,"  as 
used  in  a  contract,  where  their  signification  is  not  qualified 
or  restricted  by  other  words  in  the  same  contract,  mean,  what 
remains  of  the  gross  proceeds  after  all  expense  and  loss  m- 
curred  in  reahzing  them  are  deducted. 

The  defendant  had  paid  the  plaintiff  a  considerable  sum  in 
pursuance  of  the  provisions  of  the  lease,  and,  adopting  the 
most  comprehensive  definition  of  "  net  proceeds,"  he  seeks  to 
wipe  out  the  unpaid  residue,  and  to  recover  back  out  of  what 
lie  had  paid  an  amount  sufficient  to  make  him  whole,  so  far 
as  the  share  of  his  outlay  for  which  he  regards  the  plaintiff 
as  liable,  is  concerned.  What  his  rights  in  the  premises  really 
are  must  be  determined,  not  by  isolating  certain  words  from 
the  connection  in  which  they  occur,  and  putting  an  interpre- 
tation upon  them  without  regard  to  their  relative  situation, 
but  by  considering  all  the  language  of  which  the  words  form 
a  part.  After  providing  for  the  payment  of  specified  royal- 
ties to  the  lessor,  the  contract  reserves  to  him  an  undivided 
(jne-fourth  interest  in  the  lease,  and  describes  the  interest  as 
••  nonassessable."  This  is  a  term  used  by  mining  men,  and 
has  a  definite  and  well  understood  meaning.  In  the  phrase- 
ology of  miners,  a  nonassessable  interest  in  a  lease  upon  a 
mining  claim  is  an  interest  against  wliich  no  expense  is  charge- 
able. The  holder  incurs  no  liability  by  reason  of  any  work 
done  upon  the  claim.  The  cost  of  sinking  shafts,  running 
drifts,  and  extracting  ore,  must  be  borne  by  the  other  inter- 
ests. But  the  contract  proceeds  to  define  the  one  fourth  in- 
terest in  question  as  being  "  net  proceeds,"  and  upon  these 
words  counsel  for  the  defendant  plant  themselves.  If  the 
words  as  they  occur  mean  what  counsel  contend  they  do, 
then  the  interest  is  chargeable  with  its  share  of  all  money  ex- 
pended upon  the  mine.  In  other  words,  the  interest  is  assess- 
able ;  and  th«  lessee  has  covenanted  to  give  to  the  lessor  a 
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nonassessable  interest  which  is  not  nonassessable, — a  reduetio 
ad  ahmrdiim.  What  meaning  then  did  the  parties  intend 
to  convey  by  "  net  proceeds?"  The  words  of  themselves  im- 
ply a  deduction  of  something  from  gross  proceeds.  It  is  man- 
ifest that  in  whatever  deduction  the  parties  contemplated,  it 
was  not  intended  to  include  work  upon  the  mine,  because  the 
interest  was  expressly  exempted  from  liability  on  account  of 
such  work. 

Having  determined  from  the  language  employed  in  the 
second  clause  of  the  covenant,  what  the  parties  did  not  mean 
by  •'  net  proceeds,"  by  referring  to  the  first  clause,  we  shall 
have  no  difficulty  in  finding  what  they  did  mean ;  because 
they  have  there  given  expression  to  the  sense  in  which  the 
words  are  to  be  understood.  They  have  confined  the  deduc- 
tions to  be  made  from  the  gross  proceeds  in  order  that  the 
residt  may  be  net  proceeds,  witliin  certain  limits.  They  say 
that  the  royalties  shall  Ije  paid  "  on  the  net  proceeds  from  all 
smelter  and  freight  charges  and  mill  returns."  These  words 
are  not  well  put  together,  but  every  miner,  and  ever}'  person 
familiar  with  transactions  involving  leases  of  mining  propert}-, 
knows  exactly  what  they  mean.  They  mean  that  freight 
charges  and  charges  for  treatment  are  to  come  out  of  the 
gross  mill  or  smelter  values,  and  what  is  left  is  the  net  pro- 
ceeds. 

It  being  evident  from  the  language  of  the  second  clause 
that  the  parties  did  not  intend  any  allowance  to  the  lessee 
on  account  of  the  cost  of  development  and  mining,  and  it 
Ijeing  equally  evident  that  they  intended  a  deduction  of  some- 
thing to  make  the  proceeds  net.  as  they  have  given  a  defini- 
tion of  the  words  ''net  proceeds "'  in  the  first  clause,  and  as 
that  clause  and  the  other  are  botli  parts  of  the  same  contract, 
and  are  to  be  construed  together,  we  must  presume  that  they 
intended  their  definition  of  the  words  as  used  in  the  first 
clause,  to  apply  to  the  same  words  as  used  in  the  second. 

Whether  we  look  at  the  two  clauses  together,  or  look  at 
them  separately,  the  work  which  the  defendant  claims  he 
did,  was  not  chargeable  to  the  plaintiff,  or  to  his  interest  in 
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the  lease,  and  gave  the  defendant  no  right  of  action  against 
him. 

Let  the  judgment  be  affirmed. 

Affirmed. 


[No.  1373.] 
M ALONE Y  V.  Crow. 


Appeal  from  the  District  Court  of  El  Paao  County. 

Messrs.  Bicksler  &  McLean  and  Mr.  Frank  McLaugh- 
lin, for  appellant. 

Mr.  John  W.  Sleeper  and  Mr.  George  M.  Irwin,  for 
appellee. 

Per  Curiam.  The  questions  involved  in  this  case  are  the 
same  as  those  determined  in  Malonry  v.  Lovt\  UN.fe,  p.  288,  and 
counsel  have  stipulated  that  the  same  disposition  shall  be 
made  of  both  cases. 

The  judgment  is  therefore  affirmed. 

Affirmed. 


[No.  1378.] 
The  J.  B.  Wheeler  Banking  Co.  of  Aspen  v.  Holden 

ET  AL. 

Contracts — Assumption  of  Debt — Novation. 

Where  a  corpoiaLiou  mortgaged  its  property  to  secure  certain  creditors 
and  the  mortgage  was  foreclosed  and  the  property  was  bought  at 
foreclosure  sale  for  the  mortgagees,  and  afterwards  a  contract  was 
entered  into  between  the  mortgage  creditors  and  another  creditor 
who  held  the  stock  of  tlu;  cori)oration  whereby  it  was  agreed  that 
a  new  corporation  should  be  organized  to  whom  the  mortgagees 
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should  have  conveyed  the  property  and  the  old  corporation  should 
release  its  right  of  redemption  and  the  new  corporation  was  to 
appropriate  the  profits  first  towards  paying  off  the  mortgage  debts, 
second  other  debts,  and  third  to  divide  them  amongst  the  stork- 
holders,  the  stock  of  tlie  new  corporation  being  divided  amonust 
the  parties  to  the  agreement  according  to  theii'  interests,  Jtpld  that 
under  the  contract  the  new  corporation  did  not  become  liable  for 
the  debts  of  the  old  and  the  old  corporation  was  not  discharged 
from  its  debts  beyond  the  amount  for  which  the  property  sold,  and 
as  the  old  coiporation  was  not  discharged,  its  directors  who  had 
become  liable  by  reasoTi  of  a  failure  to  comply  with  the  requirements 
of  section  252,  General  Statutes,  were  not  discharged. 

Appeal  from  the  Dlstrief  Court  of  Pitkin  County. 
Mr.  H.  L.  McNair,  for  appellant. 

Mr.  N.  B.  Baghtell  and  Mr.  Henry  T.  Sale,  for  appel- 
lees. 

Thomson,  P.  J.,  delivered  the  opinion  of  the  court. 

Benjamin  Ferris,  as  assignee  for  the  benefit  of  its  creditors, 
of  the  J.  B.  Wheeler  Banking  Company  of  Aspen,  brought 
this  action  against  Edward  R.  Holden  and  Richard  Cline,  as 
directors  of  the  Holden  Smelting  and  Milling  Company,  a  cor- 
poration, to  recover  from  them  an  indebtedness  due  to  the 
banking  company  from  the  milling  company ;  the  ground  of 
the  defendants'  liability  being,  as  alleged,  the  failure  of  the 
milling  company  to  comply  with  the  requirements  of  sec- 
tion 252  of  the  general  statutes,  which  provides  that  where 
the  president  and  directoi-s  of  a  corporation  have  not  made 
and  recorded  in  the  office  of  the  secretary  of  state,  and  in  tlie 
office  of  the  recorder  of  deeds  of  the  county  in  which  the  busi- 
ness of  the  corporation  is  carried  on,  a  certificate  showing 
that  its  capital  stock  has  been  fully  paid  m,  unless  the  cor- 
poration shall,  annually,  within  sixty  days  fi'om  the  first  day 
of  January,  make  and  file  with  the  recorder  of  deeds,  a  repoit 
showing  the  amount  of  its  capital  stock,  the  proportion  actu- 
ally paid  in,  and  the  amount  of  existing  debts,  its  diiectors 
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shall  be  joiDtly  and  severallj^  liable  for  all  its  debts  contracted 
during  the  year  next  preceding  the  time  when  the  report 
should  have  been  made,  and  until  it  sliall  be  made. 

The  answer  admitted  the  failure  of  the  milling  company 
to  make  and  file  the  report,  but  set  up  some  matters  which 
were  mtended  to  be  in  avoidance  of  the  effect  of  the  default. 
These  however,  need  not  be  noticed,  because  they  cut  no  fig- 
ure at  the  trial,  and  all  claim  on  account  of  them  is  abandoned 
here.  The  answer  also  admitted  the  existence  of  the  indebt- 
edness against  the  millmg  company  at  the  time  of  the  com- 
mencement of  the  action,  but  alleged  a  subsequent  contract 
of  novation,  whereby  it  was  discharged  from  liability,  and  a 
corporation  called  the  Aspen  Union  Smelting  Company  sub- 
stituted as  the  banking  company's  debtor. 

Before  the  trial  the  assignee  made  final  settlement  of  the 
trust  estate  and  was  discharged,  and  the  banking  company 
having  resumed  business,  was,  on  motion,  substituted  as 
plaintiff.  The  trial  court  found  a  novation  as  alleged,  and 
rendered  final  judgment  against  the  plaintiff,  from  which  it 
prosecutes  this  appeal. 

The  only  question  presented  to  this  court,  and  the  only 
question  which  remains  in  the  case,  is  whether  the  liability 
of  the  milling  company  was  transferred  to  the  smelting  com- 
pany in  such  manner  that,  as  against  the  former,  the  indebt- 
edness was  canceled,  and  the  latter  became  the  sole  debtor. 
The  facts  are  not  in  dispute,  and  in  order  to  an  understand- 
ing of  the  positions  which  counsel  of  the  respective  parties 
have  assumed  in  respect  to  them,  it  is  necessary  to  give  them 
somewhat  in  detail. 

The  Holden  Smelting  and  Milling  Company  constructed, 
and  for  some  time  operated,  works  at  Aspen  for  the  treatment 
of  ores.  While  constructing  and  operating  its  works,  tliis 
company  contracted  indebtedness  to  R.  W.  Woodbury,  in  the 
sum  of  146,698.92 ;  to  the  Union  National  Bank  of  Denver, 
in  the  sum  of  -$41,955.53 ;  to  the  State  Bank  of  Denver,  in 
the  sum  of  $31,120 ;  and  to  the  plaintiff,  in  the  sum  of 
$13,606.06.     Charles  H.  Graham  of  Philadelphia  had  loaned 
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to  the  defendant,  Holden,  •$! 00,000.  Holden  wavS  a  director 
in  tlie  milling  company,  and  also  its  president.  He  held  all 
of  its  stock  but  a  few  shares,  and  this  he  pledged  to  secure 
the  loan.  He  held  the  notes  of  the  company  in  sums  aggre- 
gating about  $200,000,  for  advancements  which  he  had  made 
on  its  account ;  and,  being  pressed  by  Graham  for  payment, 
Holden  transferred  these  notes  to  him  as  additional  secuiity. 
The  other  creditors,  including  the  appellant,  were  pushing 
the  company  on  their  claims  ;  and  to  secure  them,  and  for 
their  benefit,  it  executed  a  mortgage  of  all  its  property  at 
Aspen  to  a  trustee.  Mr.  Graham  brought  suit  by  attachment 
upon  the  notes  which  had  been  transferred  to  him,  and  the 
mortgagees  commenced  proceedings  for  the  foreclosure  of 
their  mortgage.  The  mortgage  and  the  attachment  covered 
the  same  property.  A  litigation  ensued  between  Mr.  Graham 
and  the  mortgagees,  each  party  claiming  priority  of  lien,  to 
determine  who  was  entitled  to  satisfaction  first  out  of  the 
property.  Priority  was  adjudged  to  the  mortgagees,  and  a 
decree  of  foreclosure  entered  in  their  favor,  Mr.  Graham 
took  steps  to  make  and  perfect  an  appeal.  On  the  16th  day 
of  April,  1895,  the  property  was  sold  pursuant  to  the  decree, 
Mr.  Woodbury  being  the  purchaser  for  himself  and  the  other 
mortgagees.  On  that  day  Mr.  Graham  and  the  mortgage 
creditors  entered  into  a  contract  which  provided  that,  for  the 
purpose  of  settling  their  dispute  amicably,  a  new  corporation 
should  be  formed,  to  which,  upon  its  organization,  Mr.  Wood- 
bury should  convey  the  property  he  had  purchased,  and  to 
which  Mr.  Graham  should  cause  to  be  conveyed  all  the  right, 
title  and  interest  in  the  property  of  the  Holden  Smelting  and 
Milling  Company,  and  that  the  capital  stock  of  the  compan}- 
should  be  divided  among  the  parties  to  the  contract  in  pro- 
portion to  the  amounts  due  them  respectively.  The  contract 
further  provided  that  after  the  organization  of  the  company, 
it  should  make  an  agreement  with  the  parties  to  the  contract 
that  it  would  divide  its  first  profits  among  the  parties,  except 
Graham,  in  proportion  to  their  respective  claims,  until  their 
claims,  without  interest,  should  be  paid  in  full ;  that  tlieu 
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the  profits  should  go  to  Graham  until  his  claim  should  be 
paid  in  full ;  but  that  if  the  mortgage  creditors  should  not 
be  paid  in  full  on  January  1,  1899,  thereafter,  the  profits 
should  be  shared  by  all  the  parties  to  the  contract,  and  that 
when  they  had  received  full  payment,  the  profits  should  be- 
long to  the  stockholders  according  to  their  holdings.  The 
proposed  new  corporation  was  accordingly  organized  as  the 
Aspen  Union  Smelting  Company,  the  conveyances  provided 
for  were  made,  and  on  the  24th  day  of  April,  1895,  the  cor- 
poration entered  into  the  agreement  with  the  parties  to  the 
first  contract  for  which  that  contract  made  provision. 

Mr.  Holden  testified  that  shortly  before  the  incorporation 
.)['  the  Aspen  Union  Smelting  Company,  Mr.  Graham  ap- 
proached him  and  stated  that  the  latter  company  was  about 
to  be  formed,  and  would  assume  all  the  debts  of  the  Holden 
Smelting  and  Milling  Company,  and  submitted  a  proposition 
to  him  as  president  of  the  milling  company  that  it  waive  its 
rights  of  redemption  by  executing  a  deed  of  the  property  to 
t!ie  smelting  company  in  consideration  of  its  release  from  it: 
indebtedness  ;  that  Mr.  Graham  exhibited  to  the  witness  a 
copy  of  the  contract  of  April  24,  but  that  the  contract  of 
April  16  was  not  seen  by  him  ;  that  the  witness  finally  agreed 
with  Mr.  Graham  tliat  the  smelting  company  should  assume 
all  the  debts  of  the  milling  company,  and  that  the  latter  com- 
pany should  be  released  and  discharged  from  liability  on  their 
account,  and  should  execute  the  deed  required,  and  that  the 
deed  was  executed  in  pursuance  of  this  agreement.  The  sum 
which  was  bid  for  the  property  was  apportioned  among  the 
mortgagees,  and  the  share  allowed  to  the  J.  B.  Wheeler 
Banking  Company  was  sufficient  to  reduce  its  claim,  which 
originally  was  -fl3,606.05,  to  18,211.19. 

It  is  earnestly  and  ably  argued  that  the  facts  in  evidence 
established  the  assumption  by  the  smelting  company  of  the 
debt  of  the  milling  company,  and  the  extinguishment  of  the 
latter  company's  liability.  Of  course  if  such  was  the  case, 
the  discharge  of  the  milling  company's  obligation  carried  with 
it  the  resulting  liability  of  the  directors.     Counsel  find  the 
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assumption  of  the  debt  in  the  contract  of  April  24,  and  the 
release  of  the  milling  company  in  the  agreement  between 
Mr.  Holden  and  Mr.  Graham.  We  shall  therefore  examine 
the  contract  and  the  agreement,  and  throw  upon  them  the 
light  of  the  attendant  circumstances,  to  see  whether  they 
justify  the  conclusions  which  counsel  have  reached. 

1.  The  contract  of  April  24,  was  executed  in  pui-suance  of 
the  provisions  of  the  contract  of  April  16.  The  latter  was  an 
agreement  preliminary  to  the  taking  of  certain  steps  which 
were  necessar}-  to  the  consummation  of  the  final  contract.  It 
specified  the  terms  of  the  final  contract,  in  which,  when  exe- 
cuted, its  provisions  were  followed  and  carried  out.  Accord- 
ingly the  Aspen  Union  Smelting  Company  bound  itself  to 
take  charge  of  the  works  and  operate  them,  and  out  of  the 
first  net  profits,  as  profits  should  be  realized,  to  pay  t!ie  mort- 
gage creditors  their  claims  without  interest,  and  afterwards, 
out  of  the  net  profits,  to  pay  the  claim  of  Mr.  Gi-aham:  but 
if  the  profits  realized,  before  January  1.  1899,  should  be  in- 
sufficient to  pay  the  claims  of  the  mortgage  creditors,  after 
that  date  they  should  be  divided  among  all  the  creditoi-s, 
(xraham  included,  in  proportion  to  the  amounts  unpaid :  and 
upon  payment  of  all  the  claims,  without  mterest,  the  profits 
should  go  to  the  stockliolders  according  to  their  holdings. 
The  Aspen  Union  Smelting  Company  had  been  organized 
pursuant  to  the  first  agreement,  and  the  title  acquired  by  the 
mortgagees  liad  Ijeen  vested  in  it.  Its  relation  to  its  sfrantors 
was  one  of  trust.  It  undertook  to  manage  the  property  and 
divide  the  profits  among  the  beneficiaries.  It  did  not  agree 
to  pay  the  claims  against  the  Holden  Company.  Its  onl)* 
agreement  was  to  distribute  profits  ;  and  the  claims  were  re- 
ferred to  onl}-  as  bases  on  which  the  amounts  to  which  the 
creditors  might  become  severally  entitled,  should  be  estimated. 
It  did  not  agree  to  pay  anything,  to  any  pei-son,  for  any  pur- 
pose, except  conditionally ;  and  the  condition  was  that  there 
should  be  profits  out  of  which  payment  could  lie  made.  It 
did  not  become  a  debtor.  So  far  a.s  the  obligation  win  h  it 
assumed  is  concerned,  there  is  nothing  to  be  found  in  the  coi> 
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tract  except  an  agreement  to  administer  the  trust  which  had 
been  created,  and  account  to  the  proper  parties  for  all  moneys 
realized  from  the  property  with  which  it  was  intrusted.  We 
say  without  hesitancy  that  by  the  terms  of  that  contract  the 
Aspen  Union  Smelting  Company  did  not  assume  the  debt  of 
the  Hoxden  Smelting  and  Milling  Company  to  the  J.  B. 
Wheeler  Banking  Company. 

2.  The  effect  upon  the  banking  company  of  the  agreement 
between  Mr.  Graham  and  Mr.  Holden  is  dependent  entirely 
on  the  authority  of  Graham  to  speak  for  the  company.  If 
such  authority  existed,  it  devolved  on  the  defendants  to  show 
it.  Counsel  say  that  Mr.  Graham  visited  the  management  of 
the  Holden  Smelting  and  Milling  Company  in  behalf  of  its 
creditors,  but  they  do  not  point  us  to  the  evidence  on  which 
they  rely  to  justify  the  statement.  If  Giaham  had  any  au- 
thority to  act  for  the  creditors,  it  must  be  deducible  from  the 
two  contracts  to  which  he  was  a  party,  or  from  one  or  the  other 
of  them.  There  is  nowhere  else  to  look  for  it.  If  it  cannot 
be  found  there,  it  is  not  in  the  record.  The  purpose  of  the 
first  contract  was  an  adjustment  of  the  conflicting  claims  to 
priority,  of  the  mortgagees  on  the  one  hand,  and  Mr.  Graham 
on  the  other.  As  a  settlement  of  conflicting  interests  was 
involved,  the  parties  dealt  at  arms'  length.  Not  only  was 
the  termination  of  litigation  desirable,  but  for  the  purpose 
of  obtaining  immediate  possession  of  the  property  the  extin- 
guishment of  the  milling  company's  right  of  redemption  was 
necessary.  The  contract  carefully  specified  what  each  party 
was  to  perform.  Their  mutual  covenants  were  considerations 
for  each  other.  A  corporation  was  to  be  formed  to  take  the 
title.  The  mortgagees  were  to  cause  to  be  conveyed  to  the 
corporation  the  interest  they  had  acquired  under  their  mort- 
gage. This  was  the  consideration  moving  from  them.  Mr. 
Graham  was  to  cause  the  interest  of  the  milling  company  td 
be  transferred  to  the  new  company.  This  was  the  considera- 
tion moving  from  him.  In  procuring  the  conveyance  from 
the  milling  company,  Graham  was  not  acting  for  the  mort- 
gagees, or  for  the  new  company,  but  for  himself,  and  for  the 
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sole  purpose  of  carrying  out  his  personal  agreement,  and  enti- 
tling liiin  to  the  benefit  of  tlie  contract.  He  therefore  did  not 
deal  with  Holden  in  a  representative  capacity  at  all.  The 
representations  and  promises  which  he  made  to  Holden  were 
his  own,  and  bound  nobody  but  himself.  He  could  not  release 
the  milling  company  from  its  indebtedne^s  to  the  banking  com- 
pany ;  and  if,  in  consideration  of  his  assumption  to  do  so,  the 
milling  company  parted  with  its  interest,  it  must  look  to  him 
for  indemnity.  To  say  very  much  in  this  connection  about 
the  second  contract  is  needless.  It  contained  what  the  first 
contract  provided  it  should  contain.  Preliminary  to  this,  it 
recited  the  procurement  by  Graham  of  a  conveyance  by  the 
milling  company  of  its  equity  of  redemption  to  the  smelting 
company,  thus  acknowledging  the  performance  by  him  of  liis 
prior  agreement,  and  corroborating  the  relation  in  which  that 
agreement  placed  him  to  his  cocontractors. 

In  view  of  what  has  been  said,  we  think  extended  discus- 
sion of  the  law  of  novation  unnecessary.  The  facts  are  not 
complicated,  and  the  principles  which  apply  to  them  are  on 
the  surface.  The  Aspen  Union  Smelting  Company  assumed 
no  indebtedness,  and  did  not  become  a  debtor.  No  cause  of 
action  against  it  ever  accrued  to  the  banking  company  on  ac- 
count of  the  debt  owing  by  the  milling  company.  Unless  the 
claim  of  the  banking  company  against  the  milling  company 
was  released  by  the  authority  of  the  banking  company  it  was 
not  released,  and  remains  a  valid  and  enforceable  claim.  But 
the  claim  was  not  released  by  the  authority  of  the  banking- 
company,  consequently  it  was  not  released,  and  is  valid  and 
enforceable.  The  smelting  company  was  not  charged,  and 
the  milling  company  was  not  discharged  ;  therefore  there  was 
no  novation. 

No  question  is  made  upon  the  liability  of  these  defendants 
in  case  the  liability  of  the  milling  company  is  unextinguished  ; 
and  we  assume  that  on  the  hypothesis  of  the  validity  of  the 
claim  against  that  company,  the  plaintiffs'  right  to  a  recovery 
in  this  action  is  conceded.     The  judgment  will  be  revei-sed. 

Meveraed. 
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[No.  1372.] 

The  Ca^on  City  Electric  Light  &  Poweb  Co.  v.  The 

Medart  Patent  Pulley  Co. 

1.  Contracts — Warranty. 

Express  warrauties,  like  other  contracts,  are  to  be  interpreted  by  ascer- 
taining the  intention  of  the  parties  from  the  language  used. 

2.  Same. 

Where  machinery  was  sold  to  be  delivered  on  the  cars  at  the  place  of 
sale,  and  the  agreement  of  warranty  was  that  if  the  goods  should 
fall  short  of  the  representations,  the  seller  would  replace  them  with- 
out charge,  or  refund  the  purchase  money,  the  purchaser  was  not 
entitled  on  breach  of  the  warranty,  to  recover  of  the  seller  freight 
J  charges,  or  expense  of  placing  or  loss  or  damage  resulting  from  an 
attempt  to  use  the  machinery. 

;i    Same — Measure  of  Damage. 

Where  machinery  was  sold  with  an  agreement  to  replace  it  or  refund  the 
purchase  money  in  case  it  fell  short  of  the  representations,  and  there 
was  no  replacement,  alteration  or  reconstruction  of  the  machinery 
to  bring  it  up  to  the  warranty,  the  measure  of  damage  in  case  of 
breach  of  the  warranty,  was  the  difference  between  the  value  of 
'  The  goods  in  the  possession  of  the  purchaser,  and  the  agreed  purchase 
price. 

Appeal  from  the  District  Court  of  Fremont  County. 

Mr.  Jos.  H.  Maupin,  for  appellant. 

Mr.  Jambs  T.  Locke,  for  appellee. 

Thomson,  P.  J.,  delivered  the  opinion  of  the  court. 

The  appellee  brought  suit  against  the  appellant  to  recover 
#276.29,  the  purchase  price  of  certiiin  articles  of  machinery 
sold  by  the  former  to  the  latter.  The  defense  was  that  the 
machinery  was  purchased  by  the  defendant,  and  sold  by  tlie 
plaintiff,  for  use  in  connection  with  the  defendant's  electric 
light  and  power  plant,  at  Canon  City  Colorado ;  that  at  the 
time  of  the  sale  the  plaintiff  warianted  the  articles  to  be  fii-st- 
class  in  every  particular ;  and  specially  warranted  certain  of 
them,  called  clutch  pulleys,  to  be  true  running,  well  balanced. 
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and  guaranteed  that  they  would  operate  satisfactorily.  Breach 
of  the  warranty  was  alleged  in  that  tlie  clutch  pulleys  were 
not  true  running,  or  well  balanced,  or  of  a  good  workmansliip, 
and  that  they  did  not,  and  could  not  be  made  to  operate  sat- 
isfactorily. The  defendant  also  averred  that  the  articles  were 
ordered  and  intended  for  use  as  a  whole,  that  individually 
they  were  unsuited  and  unfit  for  any  purpose  in  the  operation 
of  the  light  and  power  plant,  or  for  any  purpose  for  which 
they  were  sold ;  and  that  by  reason  of  the  defects  in  the  arti- 
cles, and  their  inferior  workmanship,  they  were  valueless  to 
tlie  defendant.  It  was  further  answered  that  the  defendant, 
some  three  months  after  the  purcliase,  notified  the  plaintiff 
that  the  machiner)^  was  of  defective  manufacture,  and  would 
not  operate  satisfactorily,  and  i-equested  the  plaintiff  to  take 
proper  steps  to  remedy  the  defects,  and  cause  the  machinery 
to  operate  satisfactorily,  or  replace  the  same,  but  that  the 
plaintiff  neglected,  failed  and  refused  to  comply  with  the  re- 
quest. The  answer  contained  a  counterclaim,  in  which  it  was 
alleged  that  the  defendant  paid  the  freight  charges  on  the 
machinery  from  St.  Louis,  Missouri,  the  place  of  sale,  to  Canon 
City,  amounting  to  $77.25 ;  and  that  in  testing  the  fitness  of 
the  machinery  for  the  purpose  for  which  it  was  furnished,  the 
defendant  expended  in  work,  labor  and  money,  a  considerable 
sum,  and  was  damaged  by  injur}"  to  its  other  machinery,  and 
to  its  business,  in  further  amounts ;  the  entire  damage  and 
outlay,  including  the  freight  charges,  aggregating  $482.35, 
for  which  the  defendant  prayed  judgment.  The  allegations 
of  the  answer  and  counterclaim  were  denied.  The  trial  of 
the  cause  resulted  in  a  judgment  against  the  defendant  for 
^11.13,  from  which  it  appealed  to  this  court. 

The  following  is  the  contract  of  warranty  relied  on  by  the 
defendant : 

"  St.  Louis,  Oct.  25th,  1895. 
"  Canon  City  Electric  Light  and  Power  Co., 

"  Cdfiun  Citij,  Colo. 
"  Dear  Sirx  : — In  reply  to  yours  of  tlie  22nd  we  propose  to 
furnish  you  goods  below  mentioned  at  prices  herein  quoted ; 
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"We  guarantee  all  goods  to  be  first-class  in  every  partic- 
ular. 

"•  Shafting  will  be  made  of  the  best  material,  straight,  true 
gauge  and  well  fmished. 

"'  Flange  couplings  will  be  of  strength  equal  to  the  strength 
of  the  shaft  for  which  they  may  be  ordered,  and  when  fitted 
to  shaft,  will  be  keyed  in  place,  faced  off  after  being  so  keyed, 
and  a  true  running  line  guaranteed. 

"  Compression  couplings  will  be  of  strength  equal  to  the 
strength  of  the  shaft  for  which  they  ma^^  be  ordered ;  will  be 
accuratel)^  fitted,  and  run  on  our  live  rolls  after  being  keyed 
in  place,  and  a  true  running  line  guaranteed. 

"Bearings  will  be  of  suitable  strength  for  the  shaft  for 
which  they  are  ordered,  will  be  self-oiling,  and  babbitted  with 
a  good  quality  of  babbitt. 

"  We  make  pulleys  for  any  belt  duty,  and  guarantee  them 
to  stand  the  strain  of  the  belt  for  which  they  may  be  ordered, 
to  be  true  running,  well-balanced,  and  of  good  workmanship. 

"  We  make  friction  clutch  pulleys  for  any  belt  duty,  and 
guarantee  them  to  transmit  the  full  power  for  which  they 
may  be  ordered,  and  to  operate  satisfactorily. 

"  If  any  goods  we  may  furnish  do  not  come  up  to  our  rep- 
resentations, we  will  replace  them  free  of  charge,  or  refund 
the  money  paid  for  them. 

'■'' Our  guarantee  and  liahiUtij  is  limited  as  above  stated.  *  *  * 
We  can  furnish  you  a  first-class  job  in  every  respect,  guar- 
anteeing all  goods  as  per  guarantee  at  head  of  this  letter." 

The  defendant's  letter  of  October  22,  referred  to  in  the 
foregoing,  is  not  in  the  record,  so  tliat  in  interpreting  the 
answering  letter  we  have  no  aid  from  the  outside,  and  must 
be  confined  to  its  own  language.  No  representations  are 
alleged,  except  tliose  which  it  contains,  and  no  fraud  is 
charged.  The  sole  reliance  of  the  defendant  is  on  the  ex- 
press warranty. 

The  rules  for  interpreting  express  warranties  do  not  differ 
from  those  applied  to  other  contracts.  The  object  to  be 
attained  is  an  ascertainment  of  the  intention  of  the  parties 
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from  the  language  which  they  have  employed.  We  find  here 
that  the  plaintiff  agreed  that  its  machinery  should  possess 
certain  characteristics,  and  1)e  capable  of  working  in  a  certain 
manner ;  but  we  also  find'an  express  limitation  upon  its  lia- 
bility, in  case  the  machinery  should  fail  to  answer  the  rep- 
resentations. The  defendant  purchased  the  articles  upon 
this  written  statement,  it  exacted  no  other,  and  except  for  it, 
the  rule  caveat  emptor  would  be  applicable.  It  therefore  has 
no  remedy  outside  of  the  agreement  of  warranty,  and  as  the 
plaintiff's  liability  upon  the  warranty  is  defined  and  limited 
by  the  terms  of  the  contract,  it  can  be  held  to  no  greater 
liability.  The  agreement  was  that  if  the  goods  should  fall 
short  of  the  representations,  the  plaintiff  would  replace  them 
without  charge,  or  refund  the  purchase  money.  Its  responsi- 
bility was  expressly  restricted  to  the  performance  of  this 
agreement,  and  it  would  incur  no  liability  to  the  defendant 
except  upon  its  failure  or  refusal  to  replace  the  machiner}*  or 
refund  the  money  paid.  In  this  case  no  money  was  paid,  so 
that  there  was  none  to  be  refunded ;  and  the  only  legal  dut)- 
resting  upon  the  plaintiff,  m  case  the  machinery  failed  to 
ujeet  the  warranty,  was  to  replace  it  free  of  charge.  If,  upon 
being  notified,  it  had  supplied  other  and  sufficient  machinery, 
its  contract  would  have  been  performed  ;  but  if  it  had  refused 
to  perform  its  contract,  the  defendant  could  have  turned 
over  to  the  plaintiff  the  machinery  furnished,  and  replaced 
it  with  suitable  machinery  of  the  same  character;  and  if  the 
reasonable  cost  of  the  new  macliinery  was  gieater  than  the 
price  to  be  paid  for  the  old,  the  excess  would  be  recoverable 
against  the  plaintiff ;  or,  the  defendant  might  retain  the  old 
machinery',  and  subject  it  to  such  alteration  and  reconsti'uc- 
tion  as  would  bring  it  up  to  the  guaranteed  standard,  and 
recoup  the  reasonable  cost  of  the  work  against  the  plaintiff's 
claim  for  the  purchase  money ;  or,  the  defendant,  without 
replacing  or  remodeling  the  machinery,  could  keep  it,  and 
compel  a  deduction  in  its  favor  of  the  difference  between  the 
actual  value  and  the  purchase  price. 

But  the  defendant,  equally  with  the  plaintiff,  is  bound  by 
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the  terms  of  the  contract  of  warranty,  because  it  was  the 
contract  in  pursuance  of  wliich  it  purchased  tiie  goods,  and 
as  that  contract  fixed  the  limits  of  the  plaintiff's  liability, 
there  can  be  no  recovery  against  it,  excepting  within  those 
limits.  The  defendant  is  therefore  entitled  to  nothing  on 
account  of  special  or  consequential  expense,  or  loss,  or  dam- 
age, resulting  from  its  attempted  use  of  the  machinery.  The 
defendant  offered  to  prove  the  cost  of  extra  fuel  used  in  the 
operation  of  its  plant  after  the  placing  of  the  machinery,  and 
before  an  ascertainment  of  its  insufficiency  ;  also  to  prove 
damage  to  defendant's  other  machinery,  in  connection  with 
which  this  machinery  was  attempted  to  be  operated,  resulting 
from  the  unsuitable  character  and  construction  of  this  ma- 
chinery; also  to  prove  the  expense  of  placing  the  machinery, 
and  other  expenses  incurred  in  attempting  to  operate  it.  All 
this  proposed  evidence  was  rejected  by  the  court,  errone- 
ously, as  counsel  for  the  defendant  insists.  But  we  disagree 
mth  counsel.  In  our  opinion,  as  may  be  clearly  seen  from 
what  we  have  already  said,  the  evidence  was  inadmissible, 
and  its  rejection  was  not  error. 

The  defendant  further  offered  to  prove  the  amount  paid 
by  it  for  freight  and  cartage  on  the  goods  from  St.  Louis  to 
Canon  City,  but  the  court  refused  to  admit  the  evidence. 
It  appears  that  the  goods  were  sold  in  St.  Louis,  and  were 
delivered  to  the  defendant  on  board  the  cars  in  St.  Louis, 
and  that  the  agreed  purchase  money  was  the  price  at  St. 
Louis.  To  find  whether  the  plaintiff  was  chargeable  with 
the  cost  of  transportation  of  the  goods  from  St.  Louis,  we 
must  look  to  the  contract  under  which  they  were  purchased. 
The  plaintiff  agreed  in  case  they  should  not  come  up  to  its 
representations,  if  it  did  not  replace  them,  to  refund  the 
money  paid  for  them.  As  the  goods  were  delivered  at  St. 
Louis,  and  the  money  to  be  paid  for  them  was  the  price  at 
St.  Louis,  the  money  paid  to  the  carriei-s  was  not  money  paid 
for  the  goods,  and  was  therefore  not  money  which  the  plain- 
tiff agreed  to  refund  to  the  defendant.  We  think  this  evi- 
dence was  properly  rejected. 
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There  was  no  replacement  of  the  machinery  by  either  the 
plaintiff  or  the  defendant,  and  there  was  no  reconstruction 
or  alteration  of  it  by  the  defendant  to  bring  it  up  to  the  war- 
ranty, so  that  the  only  question  for  determination  was  the 
damage  sustained  by  the  defendant,  if  it  sustained  any ;  and 
the  measure  of  that  damage  was  the  difference  between  the 
value  which  the  goods  had  in  the  possession  of  the  defendant, 
and  the  agreed  purchase  price.  The  testimony  was  conflicting, 
but  there  was  evidence  that  they  possessed  value,  and  what  it 
was,  was  for  the  jury  to  say.  The  instructions  submitted  the 
questions  involved  with  marked  fairness,  and  were  in  entire 
harmony  with  the  views  we  have  expressed.  The  opinion 
of  the  jury,  after  hearing  the  evidence,  and  listening  to  the 
instructions,  was  that  the  defendant  was  entitled  to  an  ac- 
quittal of  the  entire  purchase  money,  except  $11.13 ;  and 
whatever  we  may  think  of  tlie  verdict,  looked  at  in  the  light 
of  the  evidence,  we  feel  quite  certain  that  it  furnished  the 
defendant  with  no  ground  of  complaint. 

The  judgment  will  be  affirmed. 

Affirmed. 


[No.  180».] 
The  Pioi!fEER  Loan  Co.  v.  Ingols. 

Pbivity  of  Contbact — False  Representations. 

In  an  action  on  a  dishonored  check  by  the  payee  against  the  drawer  an 
answer  that  admitted  the  drawing  of  the  check,  but  set  up  an  affirm- 
ative answer,  that  the  check  was  given  for  one  E.,  to  whom  defend- 
ant had  agreed  to  advance  the  money,  to  purchase  a  stock  of  goods 
from  plaintiff;  that  the  sale  by  plaintiff  to  E.  was  made  by  false  aud 
fraudulent  representations  and  that  the  goods  represented  by  plain- 
tiff to  E.  to  be  in  the  stock  were  not  in  the  stock  and  were  not  de- 
livered to  E.,  stated  no  defense  to  the  action  as  in  the  sale  of  the 
goods  there  was  no  privity  of  contract  between  plaintiff  and  defend- 
ant, and  the  plaintiff  incurred  no  liability  to  defendant  by  any  rep- 
resentations to  E. 

Appeal  from  the  District  Court  of  Arapahoe  County. 
Vol.  XI— 20 
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Mr.  S.  L.  Carpenter,  for  appellant. 

Mr.  John  A.  Deweese,  of  counsel. 

Messrs.  Allen  &  Webster,  for  appellee. 

Thomson,  P.  J.,  delivered  the  opinion  of  the  court. 

This  is  a  suit  on  a  dishonored  check.  The  complaint 
averred  the  drawing  of  a  check  by  the  Pioneer  Loan  Company 
to  Augustus  B.  Ingols,  on  the  American  National  Bank  of 
Denver,  for  -f-l'iS.^O  ;  the  presentation  of  the  check  by  Ingols 
at  the  bank  for  payment ;  and  the  refusal  of  payment  by  the 
bank  for  the  reason  that  the  loan  company  had,  by  an  ordci' 
to  the  bank,  stopped  its  payment. 

The  answer  admitted,  by  not  denying,  the  allegations  of 
the  complaint ;  and,  for  its  defense,  the  loan  company  alleged 
that  before  the  making  and  deliver}"^  of  the  clieck,  the  plain- 
tiff had  agreed  with  one  Ellen  Gottlieb  to  sell  and  deliver  to 
her  a  stock  of  goods  in  his  possession,  together  with  the  fix- 
tures in  the  storeroom  containing  the  goods,  in  consideration 
of  which  Ellen  agreed  to  pay  him  •S'423.90  ;  that  the  defendant 
agreed  to  advance  that  sum  to  her,  and  accordingly  made  its 
clieck  for  the  amount  to  the  plaintiff ;  that  the  plaintiff,  prior 
to  the  purchase  by  Ellen,  had  exhibited  to  her  a  paper  pur- 
porting to  be  an  inventory  of  the  stock,  at  the  same  time  rep 
resenting  that  all  the  articles  named  in  the  inventory  were  in 
the  storeroom  and  would  be  delivered  to  her;  but  that,  in 
fact,  a  number  of  the  articles,  equaling  in  value  the  amount 
of  the  check,  were  not  in  the  storeroom,  and  were  not  deliv- 
ered to  Ellen  ;  that  some  other  goods,  the  value  of  which  was 
not  stated,  belonged  to  other  parties,  who  removed  them 
after  the  delivery  of  the  stock  to  her;  that  she  relied  on  the 
representations,  and  acted  upon  the  faith  of  them ;  and  that 
all  other  considerations  which  Ellen  had  agreed  to  pa}'  for  the 
stock,  had  been  paid. 

Joseph  Gottlieb  a  witness  for  the  defendant  testified  that 


1898.]  PioNEi.R  Loan  Co.  v.  Ingols.  307 

he  was  secretary  of  the  defendant  and  that  Ellen  Gottlieb 
was  his  wife ;  that  he  negotiated  the  transaction  for  his  wife 
by  which  she  became  the  purchaser  of  the  goods :  that  after 
she  had  made  the  purchase  she  sold  the  stock  to  the  defend- 
ant :  that  defendant  gave  the  check  because  of  its  purchase 
from  Ellen,  and  that  he  (the  witness)  represented  his  wife 
and  the  defendant.  Counsel  for  the  plaintiff  then  objected 
to  any  further  evidence  in  behalf  of  the  defendant,  for  the 
reason  that  its  answer  set  forth  no  defense  available  to  it. 
Other  e%'idence  was  offered,  the  materiality  of  which  was 
dependent  on  the  materiality  of  the  foregoing,  but  the  court 
refused  to  receive  it,  and  rendered  judgment  for  the  plain- 
tiff on  the  pleadings. 

'  The  only  real  question  m  the  case  is  whether  the  answer 
stated  a  defense.  Assuming  its  statements  to  be  true,  there 
was  no  privity  of  contract  between  the  defendant  and  the  plain- 
tiff. No  representations  were  made  to  it ;  and,  by  the  rep- 
i-esentations  to  Ellen,  the  plaintiff  incurred  no  liability  to  it. 
It  was  by  virtue  of  an  agreement  between  it  and  Ellen,  and 
not  by  virtue  of  any  contract  between  it  and  the  plaintiff, 
that  it  made  and  delivered  its  check  to  the  plaintiff.  It 
advanced  the  money  to  Ellen ;  she  became  its  debtor,  and  it 
is  to  her  it  must  look  for  repayment.  Upon  the  averments  of 
the  answer,  the  defendant  was  an  utter  stranger  to  the  con- 
tract between  Ellen  and  the  plaintiff.  If  there  was  such 
failure  of  consideration  as  the  answer  stated,  the  cause  of 
action  on  account  of  the  failure  accrued  to  Ellen ;  and  the 
plaintiff  cannot  plead  damages  sustained  by  her  in  bar  of 
an  action  on  its  own  obligation.  Nor,  giving  the  defendant 
the  full  benefit  of  Mr.  Cottlieb's  testimony,  did  the  matters 
stated  by  him  tend  in  the  least  to  make  good  the  insufficiency 
of  the  answer.  The  purchase  made  for  her  by  her  agent 
was  her  purchase,  the  defendant's  purchase  from  her  by  ita 
agent  was  its  purchase,  and  it  is  immaterial  that  the  same 
person  was  the  agent  of  both.  The  defendant  was  not  her 
agent.  In  the  transaction  between  the  plaintiff  and  Ellen, 
it  was  not  known,  and  in  the  transaction  between  Ellen  and 
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it,  the  plaintiff  was  not  known.  The  two  transactions  were 
entirely  distinct.  If  on  account  of  what  it  owed  Ellen  it 
gave  its  check,  at  her  request,  to  the  plaintiff,  for  the  amount 
which  she  owed  him,  it  did  so  in  pursuance  of  the  transaction 
between  itself  and  her,  and  the  plaintiff  took  the  check  in 
pursuance  of  the  transaction  between  himself  and  her,  but 
the  fact  that  the  check  was  made  directly  to  the  plaintiff, 
involved  no  dealing  between  him  and  the  defendant,  and 
gave  it  no  right  to  intermeddle  in  the  transaction  between 
Ellen  and  the  plaintiff.  If  tlie  consideration  which  the  de- 
fendant was  to  receive  from  her  failed,  it  can  look  to  her  for 
indemnity,  and  for  whatever  wrong  the  plaintiff  may  have 
done  to  her,  the  law  will  afford  her  redress. 
The  judgment  must  be  affirmed. 

Affirmed. 


[No.  1313.1 
Gallup  v.  Wortmann  et  al. 

1.  Appellate  Practice — Pleading, 

Where  a  case  is  tried  in  all  respects  as  though  the  answer  was  sufficient 
as  a  general  denial  to  put  iu  issue  the  allegations  of  the  complaint, 
without  objection  iu  tlie  lower  court,  an  objection  to  the  form  of 
the  answer  raised  for  the  first  time  on  appeal  will  not  be  consid- 
ered. 

2.  Replevin — Return  of  Property — Judgment — Jubisdiotion — Rb- 

TUBN  OF  Officer. 

In  a  replevin  suit  the  jurisdiction  of  the  court  over  the  property  does 
not  attach  until  the  officer  has  taken  possession  under  the  writ,  and 
where  the  return  of  the  ofiBcer  on  the  writ  shows  that  he  never  took 
jiossession  of  the  property  but  left  it  in  the  possession  of  the  de- 
fendant, a  judgmeut  which  orders  the  return  of  the  property  by  the 
plaintiff  to  the  defendant  is  without  jurisdiction  and  void. 

■i.   Replevin — Judgment — Pleading. 

Under  sections  182  and  207  of  the  code  of  1877,  to  authorize  a  judgment 
in  a  replevin  suit,  for  the  return  of  the  property  to  the  defendant 
or  for  its  value,  or  for  damage  for  its  detention,  the  return  and  the 
damages  must  be  claimed  in  the  answer.  Aud  where  the  answer 
did  not  claim  a  return  of  the  property  or  damage  for  its  detention 
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a  judgment  for  its  return  and  for  damages  for  its  detention  was 

unwarranted  and  must  be  regarded  as  void 
4.  Replevin  Bond — Action  upon — Burden  of  Proof. 
In  an  action  upon  a  replevin  bond  the  burden  is  upon  the  plaintiff  to 

allege  and  prove  the  facts  showing  the  failure  of  the  principal  in 

the  bond  to  perform  the  judgment  of  the  court. 

Appeal  from  the.  District  Court  of  Arapahoe  County. 

Mr.  S.  A.  OsBORN  aud  Mr.  Henry  B.  O'Reilly,  for  appel- 
lant. 

Messrs.  C.  E.  &  F.  Herrengton,  for  appellees. 

Thomson,  P.  J.,  delivered  the  opinion  of  the  court. 

On  the  25th  day  of  April,  1883,  Raymond  Kaltenbach 
brought  his  action  in  replevin  in  the  superior  court  of  the 
city  of  Denver,  against  Walter  B.  and  Jane  Von  Richtofen, 
to  recover  the  possession  of  an  organ,  or  orcliestrion.  In 
accordance  with  the  provisions  and  requirements  of  the  stat- 
ute, the  plaintiff  filed  witli  the  clerk  of  the  court  a  written 
undertaking,  executed  by  J.  Lichter,  J.  H.  Becker  and  H. 
Wortmann,  as  sureties,  whereby  they  bound  themselves  in 
the  sum  of  $6,000,  in  consideration  of  the  delivery  of  the 
property  to  tlie  plaintiff,  for  the  prosecution  of  the  action 
without  delay,  and  with  effect ;  for  the  return  of  the  property 
to  the  defendants,  if  return  thereof  should  be  adjudged ;  and 
for  the  payment  to  tlie  defendants  of  such  sum  of  money  as 
should  from  any  cause,  be  recovered  against  the  plaintiff. 
A  writ  of  replevin  was  thereupon  issued  to  the  sheriff,  com- 
manding him  to  take  the  property  from  the  d 'fendants,  and 
safely  keep  the  same  in  his  custody,  and  deliver  the  same  to 
the  plaintiff  within  forty-eight  hours  after  taking  it,  and 
serving  the  writ,  unless  the  defendants  should  give  him  the 
security  required  by  law,  in  which  case  the  property  should 
be  delivered  to  the  defendants.  Upon  this  writ  the  follow- 
ing return  was  made : 
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"State  of  Colorado, 
County  of  Arapahoe, 

"  I  have  duly  executed  the  within  writ  this  26th  day  of 
April,  A.  D.  1883,  by  delivering  a  true  copy  of  the  within  to 
the  within  named  defendants  Walter  B.  Von  Richtofen  and 
Jane  Von  Richtofen,  at  Denver  and  the  county  aforesaid, 
also  by  replevin  an  organ  at  the  place  called  San  Souci  park, 
which  property  I  allowed  to  remain  there,  as  agreed  upon  by 
the  plaintiff,  until  said  case  is  disposed  of  in  court. 

"M.  Spangler,  Sheriffs 
by  Wm.  Wise,  Deputy."" 

The  defendants  answered  the  complaint,  alleging  title  in 
Jane  Von  Richtofen,  but  not  claiming  a  return  of -the  prop- 
erty. Upon  the  trial  of  the  cause,  on  the  27th  day  of  Octo- 
ber, 1883,  the  court  found  that  Jane  Von  Richtofen  was  the 
owner  of  the  orchestrion,  and  entitled  to  its  possession  ;  that 
its  value  at  the  commencement  of  the  action  was  '$3,000 ; 
that  she  was  entitled  to  its  return,  and  had  been  damaged  by 
the  loss  of  its  use  in  the  sum  of  •'J208 ;  and  entered  an  order 
that  Kaltenbach  return  the  property  to  her  in  twenty  days, 
or  on  Ids  failure  to  so  return  it,  that  she  have  judgment 
against  him  for  its  value,  -$3,000.  Judgment  was  also  ren- 
dered in  her  favor  for  her  damages  and  for  lier  costs. 

On  the  6th  day  of  April,  1887,  Walter  Von  Richtofen  and 
Jane  Von  Richtofen  assigned  all  their  right,  title  and  inter- 
est in  the  undertaking  to  Charlotte  R.  Gallup,  who,  on  the 
15th  day  of  August,  1888,  instituted  this  suit  upon  it  against 
tlie  sureties  who  executed  it. 

The  complaint  set  forth  the  undertaking,  its  assignment  to 
the  plaintiff,  and  the  judgment  rendered  against  Kalten))ach  ; 
jilleged  the  seizure  of  the  orchestrion  by  the  slieriff,  and  its 
delivery  to  Kaltenbach  ;  and  further  alleged  that  Kaltenbach 
did  not  make  return  of  the  property  to  Jane  Von  Richtofen, 
or  pay  the  plaintiff  an}-  part  of  the  value  thereof,  and  did  not 
pay  any  part  of  the  damages  adjudged  against  him,  or  of  the 
costs. 
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The  answer  consisted,  first,  of  a  denial  of  the  complaint  in 
these  words:  "  They  deny,  generally  and  specifically,  each  and 
every  allegation  in  said  complaint."  We  give  the  denial  in 
full,  because  we  shall  have  occasion  to  advert  to  it  hereafter. 
The  answer  then  alleged  a  tender  of  the  orchestrion  to  Jane 
Von  Richtofen,  and  her  refusal  to  receive  it;  and  set  forth 
the  record  of  an  action,  commenced  and  concluded  prior  to 
the  institution  of  this  suit,  by  this  plaintiff  against  these  de- 
fendants, upon  this  same  undertaking,  in  which,  on  demurrer 
to  the  complaint,  final  judgment  was  given  in  favor  of  the 
defendants  ;  alleging  that  the  judgment  had  not  been  ap- 
pealed from,  and  still  remained  in  full  force  and  effect.  The 
plaintiff  replied,  and  a  trial  of  the  cause  resulted  in  a  judg- 
ment for  the  defendants,  from  which  the  plaintiff  prosecuted 
error  to  tliis  court. 

The  only  question  then  considered  by  us  was  whether  the 
former  judgment  was  a  bar  to  this  suit ;  and  we  held  that  it 
was  not,  because  the  complaint  in  the  first  suit  failed  to  allege 
any  transfer  of  the  undertaking  to  the  plaintiff ;  and  because, 
as  the  complaint  showed  no  assignment  to  her,  and  therefore, 
no  right  of  action  in  her,  the  matters  in  issue  in  this  suit  were 
not  determined  in  that.  Gallup  v.  Lichter,  4  Colo.  App.  296. 
The  judgment  was  revereed  by  us  solely  upon  that  ground, 
so  that  the  cause  returned  to  the  lower  court  for  trial  upon 
the  other  issues  in  the  case.  Such  trial  was  accordingly  had, 
and  judgment  given  for  the  defendants,  and  the  case  is  now 
liere  on  appeal  by  this  plaintiff  from  that  judgment. 

An  objection  is  ma<le  to  the  denial  contained  in  the  answer, 
which  it  will  be  well  to  dispose  of  before  proceeding  further. 
Counsel  contend  that  it  was  neither  a  general  denial,  nor  a 
special  denial,  within  the  meaning  of  the  code,  and  conse- 
quently did  not  put  in  issue  the  allegations  of  the  complaint. 
We  do  not  undertake  to  say  that  counsel  are  at  faidt  in  this 
position ;  but  the  case  was  conducted  throughout,  by  both 
parties,  and  was  tried,  on  the  hypotliesis  that  the  allegations 
of  the  complaint  were  put  in  issue  in  due  and  proper  form. 
No  evidence  of  tender  was  offered,  and  after  our  former  deci- 
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sion,  outside  a  possible  question  of  tender,  except  upon  the 
issues  made  by  the  denial,  there  was  nothing  for  trial.  Ac- 
cordingly the  entire  evidence  for  the  plaintiff  was  directed  to 
sustaining  the  allegations  of  her  complaint,  and  the  entire 
evidence  for  the  defendants  was  directed  to  disproving  them. 
Now,  since  the  case  has  come  here,  for  the  first  time  in  its 
whole  history,  and  after  all  opportunity  for  amendment  is 
gone,  objection  is  taken  to  the  form  of  the  denial.  The  objec- 
tion cannot  be  considered.  The  point  should  have  been  made 
below,  and  not  having  been  made  it  was  waived.  Cave  v. 
Crafts,  53  Cal.  135 ;  Edmoiinon  v.  Ffullips,  73  Mo.  57. 

The  position  of  counsel  for  plaintiff  that  this  court,  by  its 
former  decision  in  the  cause,  restricted  the  defendants  in 
respect  to  any  defense,  except  that  of  res  judicata,  which  they 
might  see  fit  to  make,  within  the  affirmations  or  negations  of 
their  answer,  is  not  well  taken.  We  simply  held  that  the  plea 
of  former  recovery  was  not  sustained  by  the  evidence,  and, 
as  to  all  other  issues,  left  the  parties  entirely  free. 

It  does  not  appear  that  the  property  was  ever  taken  from 
the  possession  of  the  defendants.  The  return  of  the  officer 
does  not  show  that  it  ever  was,  but  tends  very  strongly  to 
show  that  he  left  its  situation  unchanged,  and  that  if  it  was 
in  the  replevin  defendants '  possession,  it  remained  there. 
The  writ  commanded  the  sheriff'  to  take  the  property  from 
the  defendants,  and  keep  it  safely  in  his  custody,  and  de- 
liver it  to  the  plaintiff  within  forty-eight  houi-s,  unless  the 
defendants  should  give  security  that  it  should  be  forthcom- 
ing. The  return  does  not  show  that  the  officer  obeyed  the 
commands  of  the  writ  in  any  particular.  He  allowed  the 
propert}'^  to  remain  where  he  found  it.  Presumptively  he 
found  it  in  the  defendants'  possession  ;  and  as  he  left  it  where 
he  found  it,  he  left  it  in  their  possession.  Outside  of  the 
return,  the  court  admitted  evidence  that  the  officer  did  not, 
in  fact,  take  the  property ;  and  the  point  is  made  that  as  the 
consideration  of  the  undertaking  was  the  delivery  of  the  prop- 
erty to  the  plaintiff,  if  it  was  not  so  delivered,  there  was  a 
failure  of  consideration.     Ordinarily  failure  of  considei"ation 
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is  a  good  (let'euse  to  an  action  on  a  contract ;  but  disregarding 
the  testimony  on  the  subject,  we  shall,  in  discussing  the  ques- 
tions involved,  confine  oiu-selves  to  what  appears  on  the  face 
of  the  record  in  the  replevin  suit.  C^i'insel  for  the  plaintiff' 
contend,  that  these  defendants  are  concluded  by  the  judgment 
against  their  principal  in  that  action ;  and  that  as  the  judgmen  t 
ordered  a  return  of  the  property  by  Kaltenbach  to  Jane  Von 
Richtofen,  tliey  cannot  be  heard  to  say  that  it  was  not  de- 
livered to  Kaltenbach.  In  Cox  v.  Sargent^  10  Colo.  App.  1,  we 
held  that  a  judgment  in  a  replevin  suit,  which  is  unappealed 
from  and  in  force,  is  conclusive  against  the  obligors  in  the 
undertaking,  and  that  they  may  not  attack  it  for  irregularities 
in  the  commencement  or  continuance  of  the  suit,  or  in  the 
judgment  itself.  We  think  this  doctrine  unassailable.  But 
the  decision  supposed  a  judgment  which  is  valid  on  the  face 
of  the  record.  A  judgment  is  not  invalidated  by  mere  irregu- 
larities in  the  proceeding,  and  it  is  where  no  vital  objection  can 
be  raised  to  the  judgment,  that  it  concludes  the  sureties  on  the 
replevin  bond.  Now  an  inspection  of  the  record  in  the  action 
brought  by  Kaltenbach  discloses  a  vice  in  the  judgment  which 
is  not  properly  describable  as  an  irregula^it}^  Waiving  the 
question  whether  the  mere  ordering  of  Kaltenbach  to  return 
the  property  within  a  specified  time,  was  a  judgment  at  all 
within  the  meaning  of  the  law,  we  do  not  find  that  the  court 
had  any  authority  to  render  either  a  judgment  for  the  return 
of  the  property,  or  for  its  value,  (;r  for  damages  for  its  deten- 
tion. 

First,  before  a  court  can  render  a  judgment  affecting  per- 
son or  property,  the  person  or  the  property  must  be  within  its 
jurisdiction.  In  replevin  the  property  does  not  come  within 
the  jurisdiction  of  the  court  until  it  is  taken  into  the  posses- 
sion of  the  officer  executing  the  writ.  If  he  does  not  find  it, 
or  having  found  it,  does  not  take  it,  the  court  acquires  no 
jurisdiction  over  it,  and  can  make  no  valid  order  concerning 
it;  and  whether  it  has  come  into  the  possession  of  the  sheriff 
so  as  to  be  within  the  jurisdiction  of  the  court,  must  appear 
from  his  return  upon  tlie  writ.     It  does  not  appear  from  the 
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sheriff's  return  that  this  property  ever  was  in  his  possession. 
To  the  contrary,  it  appears  that  he  left  it  undisturbed  where 
he  found  it;  and  if  it  was  without  the  jurisdiction  of  the 
court,  a  judgment  for  its  return  was  void. 

Second,  the  code  of  procedure  in  force  at  the  time,  pro- 
vided as  follows :  "•  In  an  action  for  the  recovery  of  specific 
personal  property,  if  the  property  has  not  been  delivered  to 
the  plaintiff,  or  the  defendant  by  his  answer  claim  a  return 
thereof,  the  jury  it"  their  verdict  be  in  favor  of  the  plaintiff, 
or,  if  being  in  favor  of  the  defendant,  they  also  find  that  he 
is  entitled  to  a  return  thereof,  shall  find  the  value  of  the  prop- 
erty; and  may  at  the  same  time  assess  the  damages,  if  any 
are  claimed,  in  the  complaint  or  answer,  which  the  prevailing 
party  has  sustained  by  reason  of  the  taking  or  detention  of 
the  property."  "In  an  action  to  recover  the  possession  of 
personal  property,  judgment  may  be  for  the  possession,  or  the 
value  thereof  in  case  a  delivery  cannot  be  had,  and  damages 
for  the  detention.  If  the  property  has  been  delivered  to  the 
plaintiff,  and  the  defendant  claim  a  return  thereof,  judgment 
may  be  for  a  return  of  the  property,  or  the  value  thereof,  in 
case  a  return  cannot  be  had,  and  damages  for  taking  and  with- 
holding the  same."  Sees.  182,  207,  Code  of  1877.  It  is  clear 
from  the  foregoing  sections  that  to  authorize  either  verdict  or 
judgment  for  the  return  of  the  property  to  the  defendant  in 
replevin,  or  for  its  value,  or  for  damages  for  its  detention, 
the  return  and  the  damages  must  be  claimed  in  his  answer. 
The  answer  of  the  Von  Richtofens  in  the  replevin  suit,  al- 
leged ownership  and  right  of  possession  in  Mrs.  Von  Rich- 
tofen,  but  claimed  no  return  of  the  property,  or  damages  for 
its  detention.  Except  where  a  judgment  is  entered  by  con- 
fession, or  by  agreement  of  the  parties,  it  must  accord  with 
and  be  warranted  by.  the  pleading  of  the  party  in  whose  favor 
it  is  given,  or  it  is  not  an  estoppel.  In  Munday  v.  Vail^  34 
N.  J.  L.  418,  the  court  said :  '^  A  defect  in  a  judgment  arising 
from  the  fact  that  the  matter  decided  was  not  embraced 
within  the  issue,  has  not,  it  would  seem,  received  much  judi- 
cial consideration.     And  yet  I  cannot  doubt  that,  upon  gen- 
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eral  principles,  such  a  defect  must  avoid  a  judgment.  It  is 
impossible  to  concede  that,  because  A  and  B  are  parties  to  a 
suit,  a  court  can  decide  any  matter  in  which  they  are  inter- 
ested, whether  such  matter  be  involved  in  the  pending  liti- 
gation or  not.  Parties,  by  becoming  suitors,  do  not  place 
themselves,  for  all  purposes,  under  the  control  of  the  court, 
and  it  is  only  over  those  particular  interests  which  they 
choose  to  draw  in  question,  that  a  power  of  judicial  decision 
arises."  In  Corwithe  v.  Griffiny,  21  Barb.  9,  it  was  held  that 
judgment  of  a  court,  confirming  a  report  of  commissionei-s  in 
partition,  which  embraced  land  other  than  that  described  in 
the  petition  was  void.  And  it  has  been  lield  by  this  court  that 
a  judgment  in  favor  of  a  party,  which  is  unwarranted  by  his 
[ileadmg,  must  be  treated  as  a  nullity.  Jaiuen  v.  Hyde^  8 
Colo.  App.  38. 

The  statute  providing  for  a  judgment  of  return  and  dam- 
ages m  favor  of  the  defendant,  expressly  limits  the  power  of 
the  couit.  in  the  matter  of  the  rendition  of  such  judgment,  to 
cases  in  which  the  defendant  by  his  answer  claims  the  return 
and  the  damages.  The  judgment  in  favor  of  ]\Irs.  Von  Rich- 
tofen,  was,  therefore,  in  so  far  as  it  adjudged  a  return  of  the 
•iroperty,  or  the  pa}Tnent  of  its  value,  to  her,  and  awarded 
damages  to  her  for  its  detention,  not  warranted  by  the  answer ; 
and,  at  least,  as  to  the  defendants  in  the  case  at  bar,  must  l>e 
regarded  as  void. 

But  there  is  still  another  reason,  and  a  very  conclusive  one, 
why  the  judgment  in  this  case  must  be  affirmed.  By  the  un- 
dertaking the  sureties  assumed  a  conditional  liability.  They 
undertook  that  the  plaintiff  in  replevin  would  prosecute  his 
action  without  delay,  and  with  effect,  and  that  he  would  make 
return  of  the  property  if  a  return  should  be  adjudged,  and 
pay  such  sum  as  might  be  recovered  against  him.  On  a  sup- 
position, which  will  be  entertamed  for  present  puiposes  only, 
that  there  was  a  valid  judgment  against  Kaltenbach  for  a 
return  of  the  property,  or  its  value  in  case  a  return  could  not 
be  had,  and  for  damages  for  its  detention,  if  Kaltenbach  re- 
turned the  property,  or  paid  its  value,  and  also  paid  the  dam 
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ages  and  costs,  there  would  be  no  liability  against  the  sureties. 
In  an  action  upon  the  undertaking,  the  facts  necessary  to 
make  the  liability  of  the  sureties  al)Solute,  that  is,  the  facts 
sho^ying  the  failure  of  Kaltenbach  to  perform  the  judgment, 
must  be  alleged  and  proved.  The  right  of  action  on  a  bond 
grows  out  of  the  breach  of  its  conditions,  and  the  burden  is 
upon  the  plaintiff  to  show  condition  broken.  Young  v.  Ste- 
phens, 9  Mich.  900 ;  NeUoyi  v.  Welch,  8  Colo.  App.  210.  Ac- 
cordingly the  complaint  alleged  that  Kaltenbach  did  not  make 
return  of  the  property,  or  pay  any  portion  of  its  value,  or  pay 
any  part  of  the  damages  adjudged,  or  of  the  costs ;  but  no 
effort  was  made  by  the  plaintiff  to  prove  a  single  one  of  these 
allegations,  or  any  fact  or  facts  from  which  a  failure  in  any 
respect  of  Kaltenbach  to  perform  the  judgment,  might  in  the 
remotest  degree  be  inferred.  For  this  reason,  in  addition  to 
reasons  to  which  we  have  already  elaborated,  the  plaintiff 
was  not  entitled  to  judgment,  and  the  judgment  in  favor  of 
the  defendants  must  be  upheld. 
Let  the  judgment  be  affirmed. 

Affirmed. 


[No.  1343.] 
Bbuge  v.  Horn,  The  Citizens  Savings  and  Commer- 
cial Bank,  Intervenor. 

1.  Appeals  and  Wbits  of  Ebbob. 

Where  in  a  replevin  suit  the  phxintiff  recovered  judgment  against  the 

defendant,  but  it  was  adjudged  tliat  an  intervenor  had  a  prior  lien 

on  the  property,  an  appeal  by  the  plaintiff  from  the  judgment  giv- 

*    ing  the  intervenor  a  prior  lien,  did  not  deprive  the  defendant  of  the 

right  to  afterwards  have  the  judgment  reviewed  on  writ  of  error. 

2.  Replevin — Possession  of  Propebty. 

Replevin  will  not  lie  against  one  not  in  possessicm  of  the  property,  [t 
is  not  proper  to  render  judgment  against  a  defendant  for  the  pos- 
session of  property  which  lie  did  not  have  at  the  commencement  of 
the  suit,  nor  for  damage  for  its  retention. 

3.  Same — Instbuctions. 

In  a  replevin  suit  where  the  evidence  showed  that  defendant  was  not  in 
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possession  of  part  of  the  property,  an  instruction  by  the  i^ourt  to 
the  effect  that  the  property  in  controversy  was  constructively  in  the 
possession  of  the  defendant,  and  that  authorized  the  jury  to  find 
against  defendant  a  verdict  for  damages  for  its  unlawful  detention, 
was  erroneous,  and  where  the  jury  returned  a  verdict  for  damage 
against  defendant,  it  was  not  a  harmless  error,  neither  was  it  cured 
by  a  remittitur  of  part  of  the  damage  by  the  court. 

Error  to  the  District  Court  of  Arapahoe  County, 

Mr.  R.  H.  Gllmore  and  Mr.  W.  W.  Anderson,  for  plain- 
tiff in  error. 

Mr.  Simon  T.  Horn,  for  defendant  in  error. 
Wilson,  J.,  delivered  the  opinion  of  the  court. 

This  was  an  action  in  replevin,  which  comes  into  this  court 
for  the  second  time.  Upon  its  first  appearance,  it  was  on 
appeal  by  plaintiff,  and  the  opinion  then  rendered  may  be 
found  in  Horn  v.  Thu  Citizens  Sav/n;/.-^  and  Conunerdal  Bank 
of  Denver,  8  Colo.  App.  535.  It  is  now  brought  here  on 
error  by  the  defendant.  The  most  material  facts  pertinent 
to  its  present  determination  are  set  forth  in  the  former  opin- 
ion of  the  court. 

The  first  question  with  which  we  are  confronted  is  one 
raised  by  the  defendant  in  error,  who  was  plaintiff  in  the 
trial  court,  and  it  is  very  urgently  insisted  upon  by  him.  It  is, 
that  the  case  having  been  once  brought  to  this  court  in  its 
entirety  and  passed  upon,  to  entertain  it  again  would  involve 
a  review  of  our  own  judgment,  in  other  wortls,  that  the  court 
is  now  without  jurisdiction.  Howev6r  plausible  the  argu- 
ments in  support  of  this  contention,  we  are  clearlj'  of  the  opin- 
ion that  under  the  facts  as  presented,  it  cannot  be  maintained. 
All  that  this  court  passed  upon  in  its  former  adjudication  was 
the  rights  as  between  the  plaintiff  and  the  intervenor,  the 
Savings  Bank.  This  was  the  only  part  of  the  judgment  that 
was  brought  before  us,  and  was  in  fact  the  only  part  that 
could  have  been  brought  before  us  by  the  appellant  in  that 
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action.  As  to  the  respective  rights  of  the  plaintiff  and  the 
defendant,  as  between  themselves,  the  judgment  had  been  in 
favor  of  the  plaintiff.  It  had  given  him  all  that  he  claimed, 
to  wit :  the  right  to  the  possession  of  the  property  as  against 
defendant,  and  damages  for  its  unlawful  detention.  It  is  true 
that  the  trial  court  upon  a  motion  for  a  new  trial,  required 
the  plaintiff  to  rebate  all  damages  found  by  the  jury  in  excess 
of  $255,  but  ihe  plaintiff  consented  to  this  in  open  court 
and  was  bound  by  it.  In  the  former  opinion  of  this  court  it 
was  said:  "The  judgment  in  the  suit  against  Bruce  was  in 
his  (plaintiff's)  favor ;  the  damages  in  excess  of  $255  were  re- 
mitted with  his  consent."  This  court  did  not  consider,  nor 
attempt  to  interfere  with  the  judgment  in  the  lower  court  in 
favor  of  plaintiff,  and  against  the  defendant.  It  considered 
only  the  judgment  as  bearing  upon  the  rights  of  the  inter- 
venor  as  against  the  plaintiff",  and  entered  up  the  judgment 
proper  to  have  been  rendered  so  far  as  it  affected  those 
rights.  Plaintiff  insists  that  under  the  code,  section  397,  two 
appeals  cannot  be  taken,  nor  two  writs  of  error  sued  out,  in 
the  same  action,  unless  one  be  dismissed  without  prejudice!. 
This  is  true  in  it«  broad  sense  only  when  it  is  sought  for  the 
second  time  by  the  same  party  to  bring  the  same  judgment  to 
tlie  appellate  court  for  revie\\'  on  appeal  or  error.  This  was 
the  case  in  McMichael  v.  Gmre^  14  Colo.  542,  cited  and  relied 
upon  by  plaintiff.  There  may  be  instances  however  wherein 
the  judgment  being  advei-se  in  some  respects  both  to  plaintiff' 
and  defendant,  each  will  be  entitled  to  have  it  reviewed. 
Such  was  Bn-niKtii  et  al.  v.  State  Bunk.,  50  Pac.  Rep.  1076;  10 
Colo.  App.  368,  decided  by  this  court  at  its  September  terra, 
1897.  In  that  case  the  plaintiff  feeling  itself  aggrieved  by  the 
refusal  of  the  court  to  give  it  judgment  for  treble  damages, 
prosecuted  error  to  this  court.  The  question  presented  was 
decided  adversely  to  it,  and  the  judgment  was  affirmed.  Sub- 
sequently the  defendants  brought  the  same  judgment  to  the 
court  for  review  on  error,  and  presented  the  question  as  to 
whether  any  judgment  at  all  should  have  been  rendered 
against  them.     This  court  entertained  jurisdiction,  and  in  its 
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opinion  said:  "Any  person  feeling  himself  aggrieved  by  a 
judgment  rendered  in  a  suit  to  which  he  is  a  part)-  is  entitled 
to  have  it  reviewed  on  writ  of  error,  provided  he  acts  witliin 
the  statutoiy  period.  Plaintiff  and  defendant  may  be  equally 
dissatisfied  with  it.  *  *  *  In  such  case  in  the  nature  ot 
things  the  grounds  of  dissatisfaction  of  the  two  parties  must 
be  radically  different,  and  each  is  entitled  to  have  the  judg- 
ment reviewed  on  his  o^^ti  theory." 

In  the  case  at  bar  additional  and  cogent  reasons  favor  the 
jurisdiction  of  this  court.  .^^  intervention  is  in  the  nature 
of  a  new  action  grafted  upon  another.  The  intervenor  ma^' 
iiiid  in  this  case  did,  claim  an  interest  adverse  to  both  of  the 
liarties  plaintiff  and  defendant.  The  defendant  had  no  inter- 
est in  the  maintenance  of  the  judgment  either  in  favor  of  the 
plaintiff  or  of  the  intervenor,  and  it  was,  therefore,  not  proper 
to  have  made  him  an  appellee.  If  he  was,  therefore,  not 
properly  an  appellee  in  the  appeal,  if  the  contention  of  plain- 
tiff }je  correct,  he  would  be  denied  the  right  to  have  the 
judgment,  so  far  as  it  affected  him  adversely,  reviewed  by  an 
;ippellate  court.  Section  -100  of  the  code,  upon  which  plain- 
tiff relies,  applies  only  to  judgments  affecting  all  of  two  or 
more  defendants  or  plaintiffs  alike.  This  was  not  the  case 
with  this  judgment.  It  was,  in  fact,  two  judgments  embraced 
iji  one  decree  or  record  entry.  One  was  in  favor  of  the  inter 
venor.  and  gave  it  a  lien  prior  and  superior  to  that  of  tlie 
plaintiff  for  81.226 ;  the  other  was  in  favor  of  the  plaintiff. 
and  against  the  defendant.  From  the  former  plaintiff  ap- 
pealed, and  as  we  have  before  said,  it  was  the  only  one  from 
which  he  could  have  appealed.  The  other  is  brought  here  for 
review  by  the  defendant.  4.^  we  view  them,  there  were  two 
separate  and  distinct  judgments,  each  of  which  could  Ije 
brought  here  by  the  proper  party  for  re\new.  These  views 
are  clearly  in  accord  with  established  principles,  and  with  the 
reasoning  of  the  authorities  in  our  own  state ;  and  we  need 
not  cite  authorities  from  oth^^r  jurisdictions.  Diamond  Tun- 
nel et  al.  V.  Faulkner  *'f  al.^W  Uolo.  438:  Henry  v.  Traveler^' 
In.^.  Co.  et  al.^lQ  Colo.  179;  Brennan  et  al.  v.  iState  Bank^  sujjra 
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It  is  easily  apparent  that  they  do  not  conflict  with  the  doc- 
trine laid  down  by  this  court  in  Hagennan  et  al.  v.  Moore, 
2  Colo.  App.  83.  That  action  was  to  enforce  the  specific  per- 
formance of  a  contract  made  by  three  defendants.  A  motion 
made  by  one  of  the  defendants  to  dismiss  as  to  hira,  was  sus- 
tained, and  from  this  plaintiffs  appealed.  The  court  held  that 
there  was  no  final  judgment,  and  an  appeal  would  not  lie. 
This  cause  is  therefore  properly  before  this  court. 

In  the  discussion  of  the  present  case,  counsel  for  defendant 
raise  many  questions,  and  assign  many  errors.  In  the  view 
which  we  take  of  the  case,  the  consideration  of  many  of  these 
will  not  be  necessary.  As  to  whether  or  not  the  mortgage 
upon  the  property  held  by  James  Bruce,  the  grantor  of  defend- 
ant, had  been  paid,  this  was  a  question  of  fact  to  be  determined 
I)}'  the  jury.  It  was  submitted  under  proper  instructions,  the 
verdict  was  in  favor,  on  that  issue,  of  plaintiff,  and  there 
Ijeing  a  conflict  in  the  evidence,  it  will  not  be  disturbed. 

It  is  an  elementary  principle  that  replevin  will  not  lie 
tigainst  one  not  in  possession  of  the  property  in  dispute.  It 
would  not  be  proper,  therefore,  to  render  judgment  against  a 
defendant,  for  the  possession  of  property  which  he  did  not 
have  at  the  time  of  the  commencement  of  a  suit,  nor  for  dam- 
ages for  the  unlawful  detention  thereof.  Wells  on  Replevin, 
§134;  Cobbey  on  Replevin,  §§431-433.  It  appears  from 
the  testimony  of  plaintiff  himself  that  at  the  time  of  the 
commencement  of  tliis  suit,  and  at  the  time  when  he  made 
demand  of  defendant  for  the  possession  of  the  property  sued 
tor,  he  was  and  ever  since  had  been,  in  possession  of  sixty- 
five  cows,  being  the  greater  portion  of  the  property  for  the 
possession  of  which  he  brought  suit.  If  the  judgment  con- 
cerned only  the  possession,  this  defect  or  error  might  be 
immaterial,  because  it  was  found  that  the  intervenor  was 
entitled  to  the  possession  of  all  of  the  property,  and  judgment 
was  so  rendered.  So  far,  however,  as  it  affects  the  amount 
of  damages  awarded  to  plaintiff"  and  against  defendant,  it  is 
very  material.  The  court  gave  no  instruction  as  to  the  meas- 
ure of  damages  in  case  the  jury  found  for  plaintiff.     It  may 
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be  said  in  reply  to  this,  tliat  such  an  instruction  was  not 
asked,  and  therefore  a  failure  to  give  it  is  not  reversible  error. 
This  would  be  true  ordinarily,  but  in  the  latter  part  of  the  first 
instruction  given  by  the  court,  it  is  said :  "  The  court,  how- 
ever, instructs  you  that  as  a  matter  of  law  the  defendant  was 
in  the  constructive  possession  of  the  property  in  controversy 
at  the  tune  this  action  was  commenced ;  and  if  you  shall  find 
from  the  evidence  that  the  plaintiff  was  entitled  to  the  pos- 
session of  said  property  when  he  commenced  this  action,  you 
will  be  justified  by  the  evidence  m  finding  that  the  defendant 
unlawfull}'-  detained  the  same  from  him."  We  find  nothing 
in  the  evidence  which  would  warrant  the  giving  of  this  in- 
struction. On  the  contrary,  the  plaintiff,  as  it  appears  from 
the  evidence,  had  the  actual  custody  of  the  sixty-five  head  of 
cows,  and  claimed  adversely  to  defendant  to  have  full  right 
to  their  possession  and  to  be  their  owner.  It  is  of  course 
impossible  for  us  to  determine  how  far  the  jury  considered 
tliis  instruction  in  determining  upon  the  amount  of  damages 
awarded.  They  were  told  in  effect  tliat  they  would  be  justified 
in  finding  that  tlie  defendant  unlawfully  detained  from  plain- 
tiff all  of  the  property  mentioned  in  the  complaint;  whereas, 
they  should  have  been  told  that  under  no  circumstances  could 
they  find  that  defendant  was  in  possession  of  or  had  unlaw- 
fully detained  the  sixty  five  cows.  It  may  be  that  the  court 
considered  tliis  in  requiring  plaintiff  to  accept  a  verdict  for 
•'1255  damages,  instead  of  for  $800.  as  awarded  by  the  jury, 
but  there  is  notliing  in  the  record  to  show  this  if  true.  Or- 
dinarily, appellate  courts  will  presume  that  the  judgments  of 
trial  courts  are  correct,  unless  the  contrary  be  shown.  Un- 
der the  circumstances  of  this  case,  however,  it  would  be 
stretching  the  doctrine  of  presumptions  too  far  to  assume  that 
the  judgment  in  this  respect  was  correct,  in  face  of  the  erro- 
neous instruction  of  the  court.  For  these  reasons,  we .  are 
constrained  to  reverse  the  judgment. 

Reversed. 
Vol.  XI— 21 


322  Maher  v.  Shull.  [April  T., 


[No.  1363.] 
Maheb  v.  Shull  et  al. 

1.  Mechanics'  Liens — Statutoky  Constbtjction. 

Where  under  the  mechanic's  lien  statute  it  is  sought  to  make  one  per- 
son liahle  for  the  debt  of  another,  the  statute  must  be  strictly  con- 
strued, and  the  party  chiimingthe  lien  under  the  statute  must  bring 
himself  clearly  within  its  provisions. 

2.  Same — Reputed  Owneb. 

Where  the  owner  of  a  mining  claim  entered  into  a  contract  with  S., 
whereby  he  was  to  convey  to  S.  an  undivided  one-half  interest  in 
the  claim  upon  the  completion  by  S.  of  a  certain  amount  of  devel- 
opment work,  S.  was  not  the  owner,  or  reputed  owner,  or  agent  of 
the  owner  of  the  property,  as  contemplated  in  sec.  1,  page  316, 
Laws,  1893,  such  as  would  give  a  mechanic's  lien  on  the  property  to 
laborers  doing  work  on  the  mine  under  a  contract  from  S. 

Error  to  the  District  Court  of  Lake  Qounty. 
Mr.  N.  Rollins,  for  plaintiff  in  error. 

Mr.  John  M.  Maxwell  and  Mr.  John  A.  Ewing,  for 

defendants  in  error. 

Wilson,  J.,  delivered  the  opinion  of  the  court. 

This  was  an  action  to  enforce  a  mechanic's  lien  for  work 
done  upon  a  mining  claim.  The  facts  material  to  a  deter- 
mination of  the  issue  are  undisputed,  and  are  in  fact  admitted 
by  tlie  pleadings.  Defendant  Galloway  was  the  owner  of  an 
undivided  three  fourths  of  the  Oxford  mining  claim,  and  liad 
a  lease  upon  and  option  to  purchase  the  remaining  one-fourth 
interest.  While  so  possessed  of  the  property,  he  entered 
into  a  written  contract  with  his  codefendant  Shull  to  sell  to 
him  an  undivided  one-half  interest  in  said  claim,  and  in  his 
lease  and  option  upon  the  one-fourth  interest.  By  the  terms 
of  tlie  contract,  the  consideration  of  the  sale  was  that  Shull 
sliould  within  a  certain  time  expend  the  sum  of  i3,500  in  the 
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development  of  the  raining  claim,  in  such  manner  ^s  he, 
Shull,  should  see  proper.  It  was  also  agreed  that  Galloway 
should  execute  a  deed  to  ShuU  for  the  one-half  interest  so 
agreed  to  be  sold,  and  deposit  the  same  in  escrow  upon  con- 
dition that  it  be  delivered  to  Shull  upon  full  compliance  by 
him  with  the  covenants  and  agreements  upon  his  -lart  set 
forth  in  the  contract.  Upon  the  day  following  the  execution 
of  this  contract.  Shull  entered  into  a  written  agreement  with 
John  R.  Curley  and  Joseph  Curley,  whereby  the  latter  agreed 
to  sink  the  shaft  then  existing  upon  the  mining  claim  to  a 
further  depth  of  150  feet,  and  Shull  agreed  to  pay  then  there- 
for at  the  rate  of  #12.00  per  foot,  payment  to  be  made  as 
each  fifty  feet  of  increased  depth  was  attained,  less  twenty- 
five  per  cent  of  the  amount  due.  When  only  thirty  feet  of 
increased  depth  had  been  attained,  the  Curleys  abandoned 
the  contract.  Thereupon,  the  plaintiff  for  himself  and  as 
assignee  for  others  who  performed  work  and  labor  upon  the 
sliaft  under  employment  from  the  Curleys,  filed  his  claim  of 
lien  upon  the  property  and  instituted  tliis  suit  to  enforce  the 
same.  The  defendants  in  theii"  answer  set  up  the  contract 
of  sale  between  themselves,  and  also  the  contract  between 
Shull  and  the  Curleys,  and  alleged  that  at  the  time  of  the 
execution  of  the  latter  contract,  and  at  the  time  of  the  per- 
formance of  the  work  for  which  a  lien  was  claimed,  defend- 
ant Shull  had  no  right,  title  or  interest  in  the  mining  claim, 
except  as  he  might  acquire  an  interest  in  said  property  by  a 
full  compliance  witli  the  terms  of  the  contract  between  liiiu 
and  Galloway.  They  denied  that  any  of  the  work  was  done 
under  or  pursuant  to  any  contract  between  the  defendants, 
or  between  them  and  the  Curleys,  except  under  the  contract 
entered  into  by  the  latter  with  defendant  Shull.  It  was  de- 
nied that  any  indebtedness  then  existed  on  tiie  part  of  defend- 
ant Galloway,  but  it  was  admitted  that  defendant  Shull  owed 
a  balance  of  $220  under  his  contract  with  the  Curleys,  and 
also  the  sum  of  814.00  due  to  plaintiff  by  Shull  for  a  few 
days'  work  done  by  liim  at  tlie  Litter's  instance.  These  two 
sums  of  money  defendant  Shull  by  his  answer  offered  to  pay. 
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Plaintiff  replied,  admitting  the  allegations  of  the  answer  as 
to  the  ownei"ship  of  the  property,  and  also  the  contract  be- 
tween Galloway  and  Shull,  but  charged  that  said  contract 
had  not  been  filed  for  record  with  the  recorder  of  the  county. 
When  the  case  came  up  for  trial,  judgment  was  rendered 
upon  the  pleadings  in  favor  of  plaintiff  and  against  defend- 
ant Shull  for  $14.00,  in  favor  of  the  Curleys  and  against 
Shull  for  #220,  and  in  favor  of  phiintiff  and  against  the  Cur- 
leys for  the  full  sum  claimed  to  be  due  by  the  lien  statements. 
It  was  further  found  and  adjudged  that  defendant  Galloway 
was  not  indebted  to  the  plaintiff  in  any  sum  of  money  what- 
ever, and  that  plaintiff  was  not  entitled  to  a  lien  upon  the 
mining  claim.  Plaintiff  seeks  to  revei-se  this  judgment,  and 
for  this  purpose  brings  the  case  here  on  error. 

As  will  be  readily  seen  from  this  statement  of  fact,  the 
principal  question  presented  for  determination  is  whether 
or  not  the  plaintiff  was  entitled  to  hold  and  claim  a  lien.  It 
is  contended  in  his  behalf  that  the  contract  entered  into  be- 
tween Galloway  and  Shull  was  such  as  came  within  the 
provisions  of  the  mechanic's  lien  statutes  enacted  in  1893, 
and  that  by  the  failure  to  have  the  same  recorded,  the  prop- 
erty became  subject  to  a  lien  for  the  work  done  upon  it  in 
pursuance  of  Shull's  contract  with  the  Curleys.  That  por- 
tion of  these  statutes  which  is  pertinent  to  this  claim  of 
plaintiff,  reads  as  follows  : 

"  In  case  of  a  contract  for  the  work,  between  the  reputed 
owner  and  a  contractor,  the  lien  shall  extend  to  the  entire 
contract  price,  and  such  contract  shall  operate  as  a  lien  in 
favor  of  all  persons,  except  the  contractor,  to  the  extent  of 
the  whole  contract  price ;  and  after  all  such  liens  are  satis- 
fied, then  as  a  lien  for  any  balance  of  the  contract  price  in 
favor  of  the  contractor.  All  such  contracts  shall  be  in  writ- 
ing, when  the  amount  to  be  paid  thereunder  exceeds  five 
hundred  dollars,  and  shall  be  subscribed  by  the  parties  thereto, 
and  the  said  contract,  or  a  memorandum  thereof,  setting 
forth  the  names  of  all  the  parties  to  the  contract,  a  descrip- 
tion of  the  property  to  be  affected  thereby,  together  with  a 
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.vtnteiiieui  of  the  general  eliaracter  of  the  work  to  he  done, 
the  total  amount  to  he  paid  thereunder,  together  with  the 
timets  or  stages  of  the  work  for  making  payments,  shall,  be- 
fore the  work  is  commenced,  be  filed  for  record  in  the  office 
of  the  county  recorder  of  the  comity  where  the  property  is 
situated,  in  case  such  contract  is  not  filed  for  record  as  above, 
the  labor  done  and  materials  furnished  by  all  persons  afoi-e- 
said,  except  the  contractor,  before  such  contract  or  memoran- 
dum is  filed,  shall  be  deemed  to  have  been  done  and  furnished 
at  the  personal  instance  of  the  owner,  and  they  shall  have  a 
lien  for  the  value  thereof."     Laws,  1893,  page  316,  sec.  1. 

We  cannot  agree  with  this  contention.  It  is  conceded 
that  plaintiff  would  have  no  right  to  claim  a  lien  upon  the 
property,  and  would  have  no  claim  against  Galloway  unless 
it  is  given  to  him  by  the  provisions  of  this  statute.  In  such 
case,  it  is  incumbent  upon  him  to  bring  himself  clearly 
within  its  terms.  These  cannot  be  extended  by  implication 
so  as  to  embrace  within  them  and  render  liable  a  person  wlio 
was  in  no  sense  a  party  to  the  contract  under  which  the  work 
was  done.  In  such  case,  also,  the  statute  itself  must  be 
^trictly  construed,  when  under  cover  of  its  pro^^sions,  as  in 
this  case,  it  is  sought  to  make  one  person  liable  for  the  debt 
of  another.  This  principle  has  been  clearly  enunciated  and 
M'ell  settled  by  the  adjudications  of  this  court  and  of  the 
supreme  court.  R'ce  v.  Cnrmiahdel^^  Colo.  App.  86 ;  Adki- 
son  V.  ffarJu'ir'k,  12  Colo.  581 ;  Potter's  Dwar.  Stat.  275. 

Counsel  insist,  and  cite  Colorado  authoriries  in  support 
of  their  claim,  that  mechanic's  lien  statutes  should  be  liberally 
construed.  In  CVu-i/  Hardware  Co.  et  al.  v.  AfrCarti/  et  af., 
decided  by  this  court  at  its  last  September  term,  we  took 
occasion  to  say  that  the  remedial  portions  of  mechanic's  lien 
statutes  should  be  liberally  construed,  but  that  the  other 
parts,  those  upon  which  the  right  to  the  existence  of  a  lien 
depended,  being  in  derogation  of  the  common  law,  should 
be  strictly  construed.  This,  we  said,  was  in  our  opinion  a 
'  orrect  exposition  of  tlie  law,  as  sustained  by  pi-inciple  and 
by  the  great  weight  of  authority,  and  was  the  doctrine  laid 
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down  by  the  Colorado  adjudications.  We  see  no  occasion  to 
recede  from  the  position  there  taken,  or  change  the  opinion 
there  expressed.  That  part  of  the  statute  in  question  is  not 
remedial  in  its  nature,  but  pertains  wholly  to  the  acquirement 
of  a  lien.  It  says  that  in  a  certain  contingency,  under  a 
certain  condition  of  facts,  a  right  to  a  lien  shall  accrue. 
Unquestionably,  therefore,  under  the  settled  law  of  this 
jurisdiction,  the  law  under  which  the  right  is  claimed  musi 
be  strictly  construed,  and  the  claimant  must  be  held  to  a 
strict  compliance  with  its  provisions,  before  the  lien  can  be 
held  to  attach. 

It  will  be  observed  that  the  statute  which  we  have  quoted, 
and  under  which  plaintiff  claims,  requires  that  "all  such  con- 
tracts shall  be  in  writing  when  the  amount  to  be  paid  there- 
under exceeds  five  hundred  dollars,"  and  shall  be  recorded. 
The  word  ^ndi  must  refer  to  contracts  previously  mentioned, 
and  those  are  described  in  the  preceding  sentence.  This 
reads,  "In  case  of  a  contract  for  the  work  between  the  re- 
puted owner  and  a  contractor,  the  lien  shall  extend  to  the  en- 
tire contract  price,  and  such  contract  shall  operate  as  a  lien  in 
favor  of  all  persons,  except  the  contractor,  to  the  extent  of  the 
whole  contract  price."  The  contracts  therefore  referred  to, 
and  which  must  be  recorded,  are  those  entered  into  between 
the  reputed  owner  and  a  contractor,  in  which  certain  work  is 
contracted  to  be  done  and  a  certain  price  is  contracted  to  be 
paid.  That  such  contracts  only  were  contemplated  by  the 
statute  is  manifest  from  the  provisions  of  the  second  section 
of  the  act.  "Sec.  2.  No  part  of  the  contract  price,  shall,  by 
the  terms  of  any  such  contract,  be  made  payable,  nor  shall  the 
same,  or  any  part  thereof,  be  paid  in  advance  of  the  commence- 
ment of  the  work,  but  the  contract  price  shall,  by  the  terms  of 
the  contract,  be  made  payable  in  installments,  or  upon  esti- 
mates, at  specified  times  after  the  commencement  of  the  work, 
or  on  the  completion  of  the  whole  work ;  provided,  that  at  least 
fifteen  per  cent,  of  the  whole  contract  pri(te  shall  be  made 
payable  at  least  thirty-five  days  after  the  final  completion  of 
the  contract."     In  the  case  at  bar,  the  contract  between  Gal- 
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loway  and  Shull  possesses  no  element  of  the  contracts  de- 
scribed in  the  act.  By  its  terms,  nothing  was  to  be  paid  bj 
Galloway,  the  owner,  but  the  work  was  to  be  done  by  Shall, 
at  his  expense,  in  payment  of  a  consideration  for  purchase. 
Moreover,  Shull  was  not  the  reputed  owner.  He  did  not  ap- 
pear so  by  record,  nor  were  there  any  allegations  in  the 
pleadings  that  he  even  claimed  to  be  when  he  made  the  con- 
tract with  the  Curleys.  On  tlie  contrary,  it  is  alleged  and 
not  denied,  that  the  Curleys  had  full  knowledge  of  the  pri)- 
visions  ni  the  contract  between  (xalloway  and  Shull.  In  fact, 
one  of  them  signed  the  contract  as  an  attesting  witness. 

Neither  can  it  be  allowed  that  the  plaintiff  acquired  any 
right  to  a  lien  by  the  failure  to  record  the  contract  between 
Shull  and  Curley  Brothers,  for  the  reason  that  Shull  was  not 
the  owner  or  reputed  owner  or  agent  of  the  owner  of  the 
property. 

California  has  a  lien  statute  somewhat  similar  to  that  un- 
der consideration,  and  in  support  of  his  position  counsel  for 
plaintiff  cites  two  authorities  from  that  state.  Kellog;/  et  ah 
V.  Howes  et  al.,  81  Cal.  170 ;  Lumber  Co.  v.  Gottschalk  et  al., 
81  Cal.  641.  These  cases  are  not  in  point,  and  do  not  touch 
the  question  here  at  issue.  In  neither  of  these  cases  did  the 
question  arise  as  to  whether  Llie  contract  under  consideration 
came  within  the  purview  of  the  statute,  and  were  such  as  it 
required  to  be  recorded. 

Plaintiff  asserts  in  his  brief  that  "by  the  failure  to  record 
the  contract  between  Galloway  and  Shull,  Shull  became  the 
agent  of  Galloway,  and  his  acts  in  the  premises  became  the 
acts  of  Galloway."  He  contents  himself,  however,  with  the 
bare  statement  of  his  proposition,  and  does  not  seek  to  main- 
tain it  by  any  argument.  We  wholly  fail  to  see  the  force  of 
the  statement.  If  Galloway  or  his  property  is  responsible, 
it  results  entirely  from  the  express  provisions  of  the  statute. 
We  do  not  see  how  the  statute  could  cliauge  the  relationship 
existing  between  the  two  parties. 

For  the  reasons  stated,  we  think  that  the  contract  between 
Galloway  and  Shull  was  not  witliin  the  terms  of  the  inec;hai.- 


328  Postal  Tel.  Cable  Co.  v.  Barwise.    [April  T., 

ic  's  lien  statutes,  and  that  the  plaintiff  had  no  right  to  a  lien 
upon  the  mining  claim.  The  court  did  not  err  in  its  judg- 
ment, and  it  will  be  affirmed. 

Affirmed. 


[No.  1396.] 
The  Postal  TELEGiiArhi  Cable  Co.  v.  Barwise. 

1.  Telegraph  Companies — Liability. 

Telegraph  companies  are  not  common  carriers,  and  their  obligations 
and  liabilities  are  not  to  be  measured  by  the  same  rules.  They  can- 
not be  treated  as  absolute  insurers  against  mistakes  in  transmissi()n 
nor  delays  in  delivery  of  messages,  except  in  so  far  as  they  create 
this  relation  by  their  own  acts,  s<>  hold  themselves  out  to  the  public, 
or  make  themselves  by  their  nwn  rules. 

2.  Same — Damages. 

Where  consequential  damages  are  sought  to  be  recovered  against  a  tel- 
egraph company  for  failure  to  transmit,  or  delay  in  delivering  a 
message,  the  damages  must  be  such  as  may  fairly  and  reasonably 
be  considered  as  arising  naturally  from  the  breach  of  cnntract  com- 
plained of,  or  such  as  may  be  reasonably  supposed  to  have  been  in 
the  contemplatitm  of  the  parties  at  the  time  of  making  the  contract, 
as  a  probable  result  of  the  breach  of  it.  They  must  be  certain,  both 
in  their  nature  and  in  respect  to  the  cause  from  which  they  procee<l, 
and  must  not  be  speculative  or  contingent.  They  must  be  the  prox- 
imate consequence  of  the  breach. 

3.  Same. 

A  telegram  by  a  broker  to  a  canning  company  to  the  effect  that  a  gro- 
cery company  desired  to  purchase  a  certain  number  of  cases  of  fruit 
of  varied  assortment;  that  another  fruit  company  had  quoted  to 
them  certain  ])rices,  and  requesting  to  know  the  lowest  prices  of 
the  canning  company  on  the  same  class  of  goods,  and  in  the  event 
the  prices  and  terms  were  satisfactory,  a  sale  might  be  effected,  and 
that  if  necessary  to  bring  about  a  sale  the  broker  would  forfeit  all 
claim  to  brokerage  fees,  was  not  such  a  message  as  would  support 
an  action  for  damage  by  the  broker  for  the  amount  of  his  broker- 
age fees  on  account  of  a  failure  to  make  the  sale  because  of  a  delay 
in  the  delivery  of  the  message.  It  does  not  naturally  follow  that 
the  sale  would  have  been  consummated  if  the  message  had  been 
delivered. 

Appeal  from  tlie  Dlsfrirf  Court  '»/  Pnehlo  County. 
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Mr.  I.  N.  Stevens,  for  appellant. 

No  appearance  for  appellee. 

Wilson,  J.,  delivered  the  opinion  of  the  court. 

Plaintiff  was  a  merchandise  broker  at  Pueblo,  Colorado. 
At  that  place,  on  the  evening  of  July  19,  1894,  he  delivered 
to  defendant  for  transmission  by  telegraph  to  California  the 
following  niglit  message : 

"  Pueblo,  Colo.,  7-19,  1 894. 
"•  Southern  California  Canning  Co., 
"  Los  Aiit/e/es,  Calif. : 
"  Bragdon  ready.  Buy  about  Cliff  cases.     San  Jose  offers 
standard  Cots  Befit  Pears,  Peaches,  Bivalve,  Plums,  Grapes, 
Bayou,  (jallon  Pie  Blackberries,  Calends,  Cherries,  ('aliph, 
Peaches,  Pears,  etc.,  Bus.     Guaranteed  against  decline  Lead- 
ing brands  March  first  on  all  not  shipped  option  March  fii-st 
to  take  tiie  goods  abider  Extra  discount  Likes  Rule    Brand. 
Wire  inside  limit.     All  standards  and  seconds  Gallon  Table 
and  Pies.     Now,  Mr.  Welsh,  let  us  take  this  order.     Brag- 
don is  square  wont  try  to  work  you.     Will  be  permanent 
C/Ustoraer.     Will  forfeit  Brokerage  if  necessary  effect  sale. 
Wire  your  ultimatum. 

"  N.  C.  Barwise." 

He  alleges  in  his  complaint  that  this  meant,  and  would  have 
been  undei-stood  by  the  company  to  wliich  it  was  addressed, 
to  mean  as  follows  : 

^  The  McCord-Bradgon  Grocer  Company  is  ready  to  bu) 
about  5,000  cases.  San  Jose  offers  standard  apricots  1.05, 
Peai-s,  Peaches,  1.28,  Plums,  Grapes  1.00,  Gallon  Pie  Black- 
berries 2.85,  Cherries  2.95,  Peaches,  Pears,  etc.,  2.25.  (xuar- 
anteed  against  decline,  leading  brands,  March  first.  On  all 
not  shipped  option  March  fii-st  to  take  the  goods  ]  |  extra 
discount.     Likes  Rule  brand.     Wire  inside  limit.      All  st-»nd- 
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ards  and  seconds.  Gallon  Table  and  Pies.  Now,  Mr.  Welsh, 
let  us  take  this  order.  Bragdon  is  square,  won't  try  to  work 
you.  Will  be  permanent  customer.  Will  forfeit  brokerage 
if  necessary  to  effect  sale.     Wire  your  ultimatum. 

"  N.  C.  Bakwise." 

The  message  was  not  delivered  on  the  20th  as  it  should 
have  been,  but  was  received  and  delivered  on  the  21st.  By 
reason  of  this  delay,  plaintiff  claims  that  lie  failed  to  make  a 
sale  of  merchandise  from  which  he  would  have  received  a 
commission  of  -1500,  and  for  this  damage  brings  suit.  Judg- 
ment was  in  favor  of  plaintiff  for  f  216,  and  from  this  defend- 
ant appeals. 

As  to  the  measure  of  damages,  the  court  gave  the  follow- 
ing instruction  to  the  jury' : 

"  3.  The  court  instructs  the  jury  that  should  you  find 
for  the  plaintiff,  the  measure  of  the  damages  is  the  loss 
which  the  plaintiff  has  suffered  in  commissions,  if  any,  by 
reason  of  the  nondelivery  to  the  addressee  by  the  defendant 
of  the  telegram ;  provided  you  find  for  the  plaintiff,  you  find 
the  conditions  as  hereinafter  set  forth  in  these  instructions." 

The  antecedent  conditions  referred  to  and  required  to  be 
tiret  found  as  a  basis  of  a  verdict  in  favor  of  plaintiff  were 
in  substance : 

1.  That  the  import  of  the  telegram  was  sufficient  to  inform 
the  telegraph  company,  through  its  agent,  of  the  fact  that 
conmiission  or  brokerage  was  involved. 

2.  That  had  the  telegram  been  sent  without  delay  and 
received  by  the  Los  Angeles  company,  it  would  have  been 
undei-stood  by  it  as  an  order  and  would  have  been  so  ac- 
cepted on  the  terms  therein  set  forth. 

3.  That  the  failure  to  accept  the  order  was  solely  due  to 
the  delay  in  the  delivery  of  the  message. 

4.  That  had  said  telegram  been  accepted  as  an  order  the 
fruit  company  would  have  allowed  to  plaintiff  commissions 
definite,  certain  and  fixed. 

This  instruction  did  not  correctly  state  the  law  applicable 
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to  this  case,  and  the  giving  of  it  was  material  error  which 
compels  a  reversal. 

Telegraph  companies  are  not  common  carrier's,  and  it  is 
well  settled  by  the  great  weight  ot  authority  that  their  obliga- 
tions and  liabilities  are  not  to  be  measured  by  the  same  rules. 
They  cannot  be  treated  as  absolute  insurers  against  mistakes 
in  the  transmission  of  messages  nor  delays  in  their  prompt 
delivery,  except  in  so  far  as  they  so  create  this  relation  by 
their  own  acts,  so  hold  themselves  out  to  the  public,  or  make 
themselves  by  their  own  rules.  They  exercise  however,  a 
public  employment  analogous  in  many  respects  to  that  of 
common  carriers,  and  are  public  agents,  hence  their  liabilities 
and  obligations  are  not  founded  solely  upon  express  con- 
tract, nor  restricted  within  the  limits  of  statutory  require- 
ments. Beyond  these  they  may  be  under  obligations  which 
must  be  fixed  by  considerations  arising  from  the  nature  of> 
their  business,  the  character  and  importance  of  particular 
transactions  which  arise  in  the  conduct  of  their  business, 
and  the  application  to  them  of  the  principles  of  justice  and 
public  policy  recognized  alike  by  common  sense  and  the  com- 
mon law.  Smith  V.  TeUnraph  Co.,  83  Ky.  104;  Ti'leyrdph  Co. 
V.  Cureu\  15  Mich.  525 ;  Telegraph  Co.  v.  Fontaine^  58  Ga. 
434 ;  Griiinell  v.  Telegraph  Co.,  113  Mass.  299 ;  Bahhvin  v. 
Telegraph  Co.,  45  N.  Y.  750  ;  Field  on  Damages,  §  411 ;  Gray, 
Communication  by  I'elegraph.  §  8,  et  seq. 

In  actions  against  them  for  damages  on  account  of  failure 
to  comply  with  their  contracts  with  reference  to  the  transmis- 
sion and  delivery  of  messages,  the  rules  by  which  the  damage.-^ 
are  ascertained,  fixed  and  measured  are  controlled  to  some 
extent  by  the  circumstances  of  the  particular  case  to  wliicli 
they  are  sought  to  be  applied.  Where  however  consequen- 
tial damages  are  sought  to  be  recovered,  one  rule,  concurred 
in  by  all  authorities,  is  applicable  to  every  case.  This  rule 
is  that  the  damages  claimed  must  be  such  as  may  fairly  and 
reasonably  be  considered  as  arising  naturally,  /.  e.  according 
to  the  usual  course  of  things,  from  the  breach  of  contract 
complamed  of,  or  such  as  may  be   reasonably  supposed  to 
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have  been  in  the  contemplation  of  the  parties  at  the  time  of 
making  the  contract  as  a  probable  result  of  the  breacli  of  it. 
They  must  be  certain  both  in  their  nature  and  in  respect  to 
the  cause  from  which  they  proceed,  and  must  not  be  speculative 
or  contingent.  They  ma}^  not  be  the  remote,  but  must  be  the 
proximate,  consequence  of  the  breach.  It  is  not  sufficient 
that  they  may  be  a  mere  possible  result  traceable  to  the  cause 
assigned,  but  they  must  be  the  natural  and  proximate  con- 
sequence of  the  act  or  failure.  It  is  not  always  necessary 
that  they  should  be  the  immediate  result,  but  they  must  be 
such  as  according  to  the  usual  and  natural  course  of  events 
can  be  considered  as  fairly  and  substantiall}-  arising  from  it, 
otherwise  they  are  not  its  natural  incidents.  Ordinarily,  if 
there  still  remains  some  intervening  contingency  which  may 
or  may  not  be  reasonably  expected  to  happen  in  the  natural 
course  of  things,  and  which  must  happen  before  the  act 
could  have  been  done  or  omitted  from  which  the  damages 
are  claimed  to  have  resulted,  then  such  damages  are  not  tlie 
direct  and  natural  result  of  the  breach  of  contract.  This  is 
substantially  the  rule  laid  down  in  Hailley  v.  Baxendah%  9 
Exch.  254,  as  construed,  followed  and  approved  by  the  courts 
and  all  law  writers  with  practical  uniformity.  TeJegmph  Co. 
V.  Hall,  124  U.  S.  445  ;  Prlmro.se  v.  Teleyraph  Co.,  154  U.  S. 
1 ;  Smith  v.  Tele</raph  Co.,  supra  :  Griffin  v.  Colver,  16  N.  Y. 
489  ;  Cnndee  v.  Telegraph  Co.,  84  Wis.  471 ;  Telegraph  Co.  v. 
Wlho)),  32  Fla.  527;  2  Greenleaf  on  Evidence,  page  210; 
Field  on  Damages,  §  414.  The  rule  is  in  fact  tlie  same,  as  said 
by  Judge  Dixon  in  Candee  v.  Telegraph  Co.,  supra,  as  obtains 
in  actions  upon  contracts  in  general.  We  are  relieved  from 
any  necessity  or  obligation  lo  make  extended  citations  of 
autliorities  in  support  of  it,  viewed  either  with  reference  to 
contracts  in  general,  or  to  those  of  telegraph  companies,  be- 
cause both  of  the  appellate  courts  in  this  state  have  affirmed 
the  rule,  and  have  expressly  held  that  it  applies  to  the  con- 
tacts and  business  of  such  companies.  Teh-graph  Co.  v. 
Graham,  1  Colo.   281 ;    Telegraph    Co.  v.   Cornwe.ll,  2   Colo. 
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App.  -492.     We  need  add  nothing  to  the  elaborate  and  able 
opinion  handed  down  in  each  of  those  cases. 

Appl\dng  this  rule  to  the  case  at  bar  as  presented  by  the 
evidence  adduced  on  behalf  of  the  plaintiff  alone,  it  cannot 
be  said  that  the  damages  claimed  were  the  proximate  and 
natural  result  of  the  default  of  defendant  in  the  prompt  de- 
livery of  the  dispatch,  conceding  that  this  was  negligent  and 
without  sufficient  excuse.  According  to  the  testimony,  plain- 
tiff had  no  offer  to  buy  from  the  McCord-Bragdon  Company, 
and  had  no  authority  from  the  camiing  company  to  sell.  The 
true  tenor  and  import  of  the  dispatch  accorded  with  the  then 
existing  state  of  facts  and  was  to  the  effect  only  that  tlie 
former  company  desired  to  purchase  about  5,000  cases  of 
fruit  of  a  varied  assortment ;  that  another  fruit  company  had 
quoted  to  them  certain  prices ;  that  plaintiff  wished  to  know 
the  lowest  prices  of  the  canning  company  on  the  same  class 
of  goods,  and  in  the  event  these  and  the  terms  were  satisfac- 
tory he  might  effect  the  sale  ;  and  that  he,,  plain  tiff,  would  if 
necessary  to  bring  about  a  sale  forfeit  all  claim  to  brokerage 
fees.  It  was  not  like  an  order  to  sell  or  to  buy  at  a  given 
price  or  at  the  then  market  price.  It  was  not  even  a  notice 
that  he  could  sell  if  a  certain  price  was  quoted.  It  was  sim- 
ply a  request  for  a  quotation  of  prices,  coupled  with  a  state- 
ment of  those  quoted  by  a  rival  concern,  and  a  suggestion 
that  he  could  sell  if  they  could  give  better  prices  and  could 
fill  the  order.  It  does  not  naturally  follow  that,  if  the  mes- 
sage liad  been  delivered  duiing  the  day  succeeding  the  niglit 
when  it  was  sent,  the  sale  would  have  been  consummated. 
There  were  several  intervening  steps  and  contingencies.  The 
canning  company  might  no'  have  been  able  to  supply  the 
stock  required,  and  in  fact  it  was  testified  that  during  the  one 
day  that  the  dispatch  was  delayed  they  had  closed  out  all 
of  certain  classes  of  the  goods  desii-ed,  and  that  this  was  the 
reason  they  could  not  on  the  next  day,  when  the  telegram 
was  delivered,  agree  to  fill  the  entire  order  if  it  should  be 
given.  It  does  not  appear  too  at  what  time  of  the  previous 
day  this  stock  had  been  closed  out.     It  might  have  been  at 
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an  hour  previous  to  the  time  when  in  the  exercise  of  due  dil- 
igence the  message  could  have  been  delivered.  Again,  the 
canning  company  might  have  been  unable  or  unwilling  to 
meet  the  prices  of  their  rival.  They  were  not  the  agents  of 
plaintiff,  and  he  could  not  have  compelled  them  to  meet  the 
competition.  It  is  true  the  manager  of  the  canning  company 
testifies  that  if  he  had  received  the  message  on  the  morning 
of  July  20,  "I  think  there  is  no  doubt  that  we  could  and 
would  have  contracted  to  fill  the  entire  order."  The  plain- 
tiff testified  that  no  specific  order  had  been  given,  simply  a 
desh'e  or  intention  to  purchase  had  been  expressed  by  the 
McCord-Bragdon  Company.  They  might  n  the  mean  time 
have  concluded  not  to  buy  even  if  better  prices  than  those 
quoted  by  the  rival  concern  had  been  offered,  or  they  might 
have  purchased  elsewhere.  The  fact  that  they  did  not  give 
a  specific  order  coupled  with  the  fact  that  they  were  receiv- 
ing or  soliciting  quotations,  shows  that  they  were,  as  is  cus- 
tomary with  merchants,  looking  around  to  ascei-tain  where 
they  could  secure  the  best  prices  and  terms.  Before  a  sale 
eould  have  been  effected,  their  consent  would  have  been 
necessary.  This  was  another  contingency,  and  one  too,  over 
which  the  plaintiff  had  no  control,  which  intervened  between 
the  delivery  of  the  message  aad  a  consummated  contract  of 
sale.  If  the  message  had  been  delivered  on  the  morning  of 
the  20th,  and  the  canning  company  had  wired  to  plaintiff 
their  willingness  to  fill  the  entire  order  at  lower  prices  and 
on  better  terms  than  those  offered  b}'  the  San  Jose  company, 
plaintiff  couhl  have  done  nothing  more  than  make  an  offer 
to  sell,  and  tliis  might  have  been  declined. 

For  these  reasons,  we  are  clearl}-  of  opinion  that  the  dam- 
ages claimed  by  plaintiff  were  not  the  proximate  and  natui*al 
result  of  the  delay  in  the  delivery  of  the  message.  The  earn- 
ing by  him  of  a  commission  was  dependent  upon  too  many 
contingencies  other  than  tlie  prompt  delivery  of  the  telegram. 

Neither  can  it  be  successfully  maint^dned  that  the  damages 
alleged  can  be  fairly  and  reasonabl}'  supposed  to  have  been  in 
the  contemplation  of  plaintiff  and  defendant,  at  the  time  tlie 
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contract  for  tlie  transmission  of  tlie  message  was  made,  as 
the  pi-obable  result  of  the  breach  of  it.  It  is  admitted  that  at 
the  time  of  its  delivery  for  transmission  plaintiff  made  no 
statement  as  to  the  nature  of  its  contents  or  its  importance, 
or  that  loss  might  be  incurred  from  a  failure  to  promptly 
transmit  and  deliver  it.  Before  defendant  could  be  held 
therefore  to  have  come  within  this  rule  for  the  assessment  of 
damages,  it  must  appear  that  it  had  such  knowledge  or  that 
it  could  be  reasonably  supposed  to  have  obtained  it  from  the 
language  of  the  message  itself.  In  our  opinion,  neither  of 
these  conditions  existed.  The  operator  who  received  the  tel- 
egram testified  that  she  had  no  knowledge  of  its  import,  and 
it  is  apparent  that  the  small  portion  of  it  which  was  intelli- 
gible to  her,  could  not  reasonably  be  held  sufficient  to  impart 
such  knowledge.  It  is  true  that  she  knew  plaintiff  was  en- 
gaged in  business  as  a  merchandise  broker,  and  this  together 
with  a  few  intelligible  words  in  the  message  might  reasonably 
be  supposed  to  have  been  sufficient  to  indicate  to  her  that  the 
telegram  was  concerning  business.  But  this  was  not  enough. 
Not  every  telegraphic  dispatch  sent  by  a  business  man  in  ref- 
erence to  business  is  of  such  a  character  that  loss  or  special 
damage  results  from  delay  in  its  delivery  or  even  from  non- 
delivery. Whatever  knowledge  it  may  be  conceded  those 
facts  should  have  imparted,  it  is  not  sufficient  to  support  a 
reasonable  presumption  that  at  the  time  of  the  making  of  the 
contract  for  transmission,  the  loss  or  damages  which  plaintiff 
claims  to  have  been  the  result  of  twenty-four  hours'  delay  in 
delivery,  were  in  the  contemplation  of  the  parties  as  a  prol> 
able  result  of  such  breach  of  contract.  As  a  matter  of  fact, 
the  immediate,  direct  and  proximate  cause  of  the  failure  to 
make  a  sale,  admitting  that  prices  and  terms  satisfactory  to 
the  McCord-Bragdon  Company  had  been  offered  on  July  21, 
and  that  they  had  been  still  willing  to  buy,  was  the  inability 
of  the  canning  company  to  have  filled  the  entire  order,  if 
made,  as  was  expected  by  plaintiff  when  he  sent  the  message. 
Can  it  be  said  that  when  the  ;  on  tract  was  made  the  parties 
had  in  view  the  happening  of  any  such  contingency?      If 
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plaintiff  himself  had  contemplated  or  feared  this,  it  is  reason- 
able to  suppose  that  he  would  have  suggested  it  to  the  oper- 
ator, or  have  at  least  requested  diligence  in  tlie  transmission 
and  delivery  of  the  message. 

Moreover,  the  claim  of  plaintiff  for  damages  on  account 
of  loss  of  commission  stands  upon  reason  and  principle  on 
the  same  footing  as  a  claim  for  damages  on  account  of  loss 
of  anticipated  profits.  The  rule  in  reference  to  a  recovery 
of  damages  on  this  ground  is  still  more  stringent  in  requir- 
ing that  it  shall  first  clearly  appear  that  such  damages  are 
definite  and  certain  both  in  their  nature  and  in  respect  to 
the  cause  from  which  they  proceed  ;  and  that  they  must  flow 
directly  and  naturally  from  the  breach  of  contract.  Teleiirai'h 
Co.  V.  ff(dl,  supra  ;  Tele jrapli  Co.  v.  Graham,  supra.  In  the 
latter  case,  our  supreme  court  says,  "  A  rule  of  damages 
which  should  embrace  within  its  scope  all  the  consequences 
which  miglit  be  shown  to  have  resulted  from  a  failure  or 
omission  to  perform  a  stipulated  duty  or  service,  would  be  a 
serious  hindrance  to  the  operations  of  commerce  and  to  the 
transaction  of  the  common  business  of  life." 

For  these  reasons  we  liold  that  upon  the  state  of  facts  as 
shown  by  the  evidence,  tlie  instruction  of  the  court  as  to  the 
measure  of  damages  did  not  correctly  state  the  law  applicable 
to  the  case,  and  that  the  giving  of  it  was  material  error  for 
which  the  judgment  must  be  reversed.  If  entitled  to  recover 
at  all,  the  judgment  in  his  favor  could  only  have  been  foi- 
the  amount  of  the  tolls  paid  by  him  to  defendant  for  the 
transmission  and  delivery  of  the  message. 

There  are  a  number  of  other  assignments  of  error,  involv- 
ing important  legal  questions,  but  we  do  not  feel  it  necessary 
to  consider  them.  The  questions  upon  which  we  have  passed 
are  the  most  material,  are  largely  decisive  of  the  othei-s,  and 
necessitate  a  judgment  of  revei-sal.  Counsel  for  appellant 
has  presented  an  able  and  thorough  brief,  but  those  for  ap- 
pellee have  not  seen  fit  to  even  make  an  appearance  in  this 
court,  and  have  filed  no  brief  in  support  of  the  judgment 
which  they  obtained.     Tliis  is  not  fair  to  the  court,  more 
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especially  where  so  many  and  such  important  principles  are 
involved  as  in  this  case.  With  an  overcrowded  docket,  the 
rights  of  other  litigants  who  are  diligent  and  who  have  equally 
important  interests  at  stake,  are  entitled  to  and  must  receive 
consideration.  It  is  not  unreasonable  for  appellate  courts 
to  expect  counsel  on  both  sides  to  render  some  assistance  to 
the  coui't  by  some  argument  where  numerous  and  important 
principles  are  involved,  and  by  a  reference  to  the  authorities 
in  support  of  their  position,  if  there  be  any.  If  they  fail  in 
tliis,  they  must  not  complain  if  the  couit  should  fail  to  dis- 
charge to  their  complete  satisfaction  the  duty  which  they 
have  unjustly  imposed  upon  it  of  acting  as  their  attorney, 
and  should  not  determine  some  pointa  which  may  possibly 
again  arise  in  a  new  trial,  if  one  be  had. 

The  judgment  will  be  reversed  and  the  cause  remanded 
for  further  proceedings  in  conformity  with  the  views  herein 
expressed. 

Beverged, 


[So.  1S69.] 
The  Jeffebson  County  Bank  v.  Hummel. 

1.  Fbaitdulknt  Conveyances — Pbefebence  of  CBsorroBS. 

Until  some  lien  or  right  has  accrued  to  a  creditor,  the  debtor  retains 
dominion  and  control  of  his  property,  has  absolute  power  of  dispo- 
sition, and  may  transfer,  convey,  or  incumber  it  at  his  pleasure  to 
pay  or  protect  any  creditor,  and  unless  tliere  be  some  fraudulent 
intent  on  his  part  to  defraud  his  creditors  in  which  the  grantee  par- 
ticipated, the  conveyance  is  valid  as  against  those  who  thereafter 
proceed. 

2.  Same — Statutoby  Coxstbuction. 

Section  1520,  Greneral  Statutes,  which  provides  that  all  conveyances  made 
in  trust  for  the  use  of  the  grantor  shall  be  void  as  against  existing 
creditors,  held  to  include  only  cases  where  the  trust  for  the  benefit 
of  the  grantor  was  the  principal  purpose  to  be  accomplished  by  the 
conveyance,  and  to  exclude  cases  where  the  benefit  was  merely  in- 
cidental and  the  main  purpose  was  lawful.  A  reservation  in  aeon 
veyance  to  dispose  of  the  surplus  by  payment  of  other  debts  is  not 
sach  benefit  to  the  giantor  as  would  invalidate  the  conveyance. 

Vol.  XI— 22 
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3.  MOBTOAGB  IN  FORM  A  DeBD — PAROL,  EVIDENCE. 

A  bill  may  be  filed  to  declare  a  deed  a  mortgage  and  to  foreclose  it,  and 
the  pui-pose  of  the  conveyance  may  be  shown  by  parol  evidence. 

4.  Excessive  Consideration. 

Where  the  expressed  consideration  is  largely  in  excess  of  the  debt  and 
the  conveyance  is  claimed  to  be  a  mortgage,  courts  will  view  tiie 
transaction  with  suspicion,  and  the  evidence  of  good  faith  and  ab- 
sence of  fraudulent  intent  against  contesting  creditors  must  be  f\Ul 
and  satisfactory,  but  such  conveyances  are  not  constructively  fraud- 
ulent. 

5.  Mortgages — Taxes. 

In  foreclosing  a  mortgage  in  the  form  of  a  deed,  it  was  proper  to  permit 
the  mortgagee  to  prove  the  payment  of  taxes  and  to  make  them 
part  of  the  mortgage  debt. 

6.  Kkjection  of  Evidence — Harmless  Erruii. 

Id  a  contest  between  a  mortgagee  and  t)tl)er  creditors,  the  rejection  of 
evidence  to  prove  that  the  mortgagor  was  insolvent  was  harmless 
error,  where  the  financial  condition  of  the  mortgagor  was  clearly 
shown  by  other  evidence. 

7.  Evidence — Statement  of  Gjjantor. 

it  was  proper  to  reject  proof  of  statements  made  by  the  grantor  after 
the  conveyance  respecting  his  purpose  in  making  the  C(mveyance, 
unless  it  was  shown  that  the  grantee  bad  knowledge  of  the  fraudu- 
lent intent. 

Appeal  from  the  District  Court  of  Arapahoe  County. 
Mr.  William  A.  Diek,  for  appeUaut. 
Mr.  John  S.  Macbeth,  for  appellee. 
BissELL,  J.,  delivered  the  opinion  of  the  court. 

Under  ilie  findings  of  the  court  two  or  three  principles 
which  have  been  established  by  decisions  of  the  supivme 
(•ourt  and  followed  by  this,  in  so  far  as  they  have  been  di- 
rei;tly  involved,  will  determine  this  appeal. 

i^iior  to  the  28th  of  June,  1893,  John  C.  Hodges  was 
nidebted  to  the  appellee.  Hummel,  in  the  sum  of  $1,000,  on 
which  there  was  some  accumulations  of  interest.  The  debt 
liad  been  due  for  some  time,  and  the  creditor  was  calling  for 
his  money  or  for  some  security  which  would  insure  its  ulti- 
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mate  payment.  The  debtor  and  creditor  came  together,  and 
yielding  to  the  creditor's  solicitations  Hodges  agreed  to  se- 
cure him.  Having  with  liim  no  abstract  of  the  property  which 
he  proposed  to  pledge  he  stated  to  Hummel  tliat  as  soon  as 
he  ascertained  the  description,  he  would  give  him  securit}-  on 
lands  which  he  had  in  Jefferson  county.  There  was  noth- 
ing said  between  the  parties  as  to  the  form  which  it  should 
take,  whether  trust  deed,  mortgage,  or  conveyance.  On  the 
day  of  the  agreement,  Hodges  executed  three  separate  con- 
veyances on  three  distinct  pieces  of  propert}',  part  of  them 
being  what  are  termed  clay  lands,  and  the  balance  lots  situate 
in  Golden.  The  consideration  expressed  wa.s  largely  in  ex- 
cess of  the  amount  of  the  debt,  being  •'jll,000.  When  the 
deeds  were  executed  Hodges  placed  them  on  record,  and  then 
delivered  them  to  Hummel.  On  consultation  with  an  attoi- 
ney  Hodges  deemed  it  wise  to  write  a  letter  to  Hummel, 
stating  the  pui-pose  of  the  conveyances  and  directing  the  dis- 
position of  any  surplus.  The  letter  was  dated  the  28th  of 
June.  It  declared  the  property  pledged  first  to  protect  Hum- 
mel, then  J.  D.  Bridges  for  r=5,500.  the  balance  to  be  applied 
to  the  pa3nnent  of  any  notes  which  Hodges  owed  to  any  bank 
as  maker.  Hummel  declined  to  accept  the  possible  trust 
which  might  be  imposed  by  its  terms.  By  a  subsequent  let- 
ter Hodges  attempted  to  remove  this  objection,  and  Hummel 
lield  the  deeds.  The  Jefferson  County  Bank  noting  the  con- 
veyances commenced  investigating  the  transfer.  The  presi- 
dent, Mr.  Whitehead,  called  on  Hummel  with  reference  to  it. 
Hummel  told  Mr.  Whitehead  the  entire  circumstances,  showed 
him  the  letter,  and  stated  the  agreement.  Hummel  concealed 
nothing  and  his  whole  course  was  that  of  one  who  had  been 
engaged  in  what  he  supposed  was  an  entirely  legitimate  trans- 
action. The  bank  assumed  that  the  conveyance  was  invalid 
and  fraudulent  as  against  creditors,  commenced  suit  against 
Hodges  and  levied  a  writ  of  attachment  on  the  land.  There- 
upon Hummel  brought  this  suit  against  Hodges  and  the  bank 
to  foreclose  the  security,  treated  the  deeds  as  mortgages  and 
prayed  a  decree  that  the  property  be  sold  and  the  proceeds 
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applied  to  the  satisfaction  of  his  debt.  He  made  the  bank  a 
party,  set  up  the  levy  of  the  attachment,  and  prayed  that  his 
lien  be  decreed  prior  in  time  and  superior  in  right  to  that 
acquired  by  the  levy  of  the  writ.  Hodges  was  very  largely 
indebted  to  divers  persons  at  the  time  of  these  conveyances. 
He  paid  part  of  his  liabilities,  but  a  very  considerable  sum 
remained  due  to  the  bank  at  the  time  of  the  decree.  The 
case  was  established  by  the  plaintiff's  testimony  and  by  that 
of  Mr.  Hodges  and  of  Mr.  Lanius,  who  is  the  appellee  in 
another  suit  which  was  tried  at  the  same  time  and  practically 
by  consolidation,  though  as  the  conveyance  to  Lanius  covered 
different  pieces  of  property,  there  were  necessarily  two  inde- 
pendent judgments  and  two  separate  appeals.  Since  the  cases 
were  tried  together  and  on  tlie  same  evidence,  the  appeals 
will  stand  or  fall  together.  The  other  case  is  only  referred 
to  because  it  was  tried  on  the  same  testimony.  Hodges, 
Hummel  and  Lanius  gave  direct  testimony  as  to  the  intent 
and  purpose  of  the  transfers.  There  was  none  to  the  con- 
trary and  it  was  thereby  estabUshed  that  they  were  made  in 
good  faith,  for  the  simple  purpose  of  security,  and  without 
any  intention  to  defraud  any  other  person,  whether  creditor 
or  otherwise  of  Mr.  Hodges.  The  court  found  as  a  matter 
of  fact  that  the  deeds  were  made  to  secure  the  debt  due 
Hummel  and  by  way  of  mortgage ;  that  they  were  made  in 
good  faith  and  that  there  was  no  reservation  of  a  trust  for 
the  benefit  of  the  grantor  either  secretly  or  openly.  A  decree 
was  entered  declaring  the  deeds  mortgages  and  directing 
their  foreclosure.     From  this  the  appeal  is  taken. 

The  transaction  is  attacked  as  a  violation  of  section  1620, 
general  statutes,  which  provides  generally  that  all  convey- 
ances made  in  trust  for  the  use  of  the  grantor  shall  be  void 
as  against  existing  creditors.  This  statute  has  been  fre- 
quently considered.  One  of  the  leading  and  early  cases,  is 
Camphe.ll  v.  The  Colo.  C.  cf  I  .Co.,  9  Colo.  60. 

It  may  be  deemed  settled  by  this  case  as  well  as  by  those 
which  will  be  hereafter  cited  that  until  some  lien  or  right 
has  accrued  to  a  creditor,  the  debtor  retains  dominion  and 
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control  of  his  property,  has  the  absolute  power  of  disposition, 
and  may  transfer,  convey,  or  incumber  it  at  his  pleasure  to 
pay  or  protect  any  creditor.  His  power  of  disposition  is 
complete  and  ample,  and  unless  there  be  some  fraudulent 
intent  on  his  part  to  defraud  his  creditors  in  which  the  grantee 
participated,  the  conveyance  is  valid  as  against  those  who 
thereafter  proceed.  It  is  equally  clear  that  this  statute  is 
aimed  at  conveyances  whereby  there  is  either  by  the  instru- 
ment or  by  secret  argument  some  trust  reserved  foi-  the  ben- 
efit of  the  grantor.  Such  statutes  are  held  to  include  only 
cases  where  the  "  trust  for  the  lienefit  of  the  grantor  was 
the  principal  purpose  to  be  accomplished  by  the  conveyance," 
and  to  exclude  those  where  the  '"•  benefit  was  merely  an  in- 
cident and  the  main  purpose  was  lawful."  Otherwise  its 
application  is  denied.  No  trust  was  reserved  by  the  convey- 
ance to  Hummel  for  the  benefit  of  the  grantor.  It  was  made 
directly  to  the  creditor  to  secure  his  debt  and  there  were  no 
words  of  reservation  in  the  instrument  nor  was  there  any 
agreement  or  understanding  between  the  parties  that  any 
part  or  portion  of  the  proceeds  should  be  devoted  to  the  use 
of  the  grantor,  nor  was  he  to  derive  any  benefit  from  the 
enforcement  of  the  security.  In  one  sense  he  would  obtain 
an  advantage  in  the  disposition  of  the  proceeds  because 
when  applied  to  the  payment  of  other  debts,  he  would  to 
that  extent  be  discharged  from  those  obligations.  But  there 
was  no  reservation  of  a  benefit  to  the  debtor  himself,  nor 
are  we  at  all  able  to  see  that  if  Hummel  had  accepted  the 
letter  and  agreed  to  carry  it  out,  and  apply  the  surplus  to 
the  payment  of  specified  debts,  it  would  be  for  the  benefit 
or  use  of  the  grantor  within  the  terms  and  conditions  of  the 
statute.  A  bill  may  be  filed  to  declare  a  deed  a  mortgage 
and  to  foreclose  it  and  the  purpose  of  the  conveyance  may 
be  established  by  parol  testimony.  McClure  v.  Smith,  14 
Colo.  297. 

We  are  well  aware  of  the  rule  that  where  the  expressed 
consideration  is  largel}'  more  than  the  debt  and  the  convey- 
ance is  claimed  to  be  a  mortgage,  courts  will  view  the  trans- 
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action  with  suspicion,  and  the  evidence  of  good  faith  and 
absence  of  fraudulent  intent  as  against  contesting  creditoi's 
must  be  full  and  satisfactory.  Such  transfers  are  closely 
scrutinized  and  unless  the  proof  be  ample  courts  will  not 
uphold  them.  In  this  state  these  conveyances  are  not  con 
structively  fraudulent.  This  precise  question  has  been  de- 
cided. Ross  V.  Duggan  et  al.^b  Colo.  85;  McClure  v.  Sniiih, 
supra. 

The  evidence  did  not  establish  any  fraudulent  intent  on 
the  part  of  the  grantee.     Seeleman  v.  ffott./la/id^  19  Colo.  231. 

There  was  no  proof  of  fraudulent  purpose  on  the  part  of 
the  grantor  or  of  the  grantee.  We  have  not  only  followed 
these  decisions  by  which  we  are  bound,  but  have  also  ex- 
pressed our  concurrence.  Wilson  v.  The  American  Nat.  Banl; 
7  Colo.  App.  194. 

The  case  of  Innis  v.  Carpenter,  4  Colo.  App.  30,  is  not  at 
all  in  conflict  with  this  decision.  That  was  a  totally  differ- 
ent case  and  required  the  application  of  a  radically  different 
rule.  The  transaction  was  condemned  and  properly  so,  but 
the  opinion  furnishes  no  sort  of  support  for  the  appellant's 
position. 

Several  minor  errors  have  been  discussed,  but  none  of  suf- 
licient  consequence  to  affect  the  result  when  the  main  prop- 
osition is  resolved  against  the  appellant.  It  was  not  error  to 
permit  Hummel  to  testify  about  the  agreement.  The  letter 
was  not  the  only  evidence  of  it,  and  in  fact,  was  not  real  evi- 
dence of  it  at  all.  The  contract  was  made  prior  to  the  time 
the  letter  was  written  and  it  was  only  sent  to  protect  the 
parties  in  case  of  the  death  of  either,  and  to  show  what  the 
actual  agreement  was,  to  wit:  that  the  conveyance  should  be 
made  to  secure  Hummel  for  his  debt. 

It  is  equally  true  that  it  was  not  error  to  permit  Hummel 
to  prove  the  payment  of  taxes.  If  the  conveyance  was  by 
way  of  mortgage,  it  was  both  against  the  grantor  aaid  the 
subsequent  attaching  creditor,  entirely  right  for  Hummel  to 
pay  them  in  order  to  protect  his  security  and  when  he  came 
ti»  foreclose,  the  amount  wliich  he  had  paid  was  properly  added 
to  the  amount  of  his  original  debt. 
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Proof  of  the  insolvency  of  Hodges  was  possibly  permissible 
and  perhaps  the  testimony  offered  should  have  been  received, 
but  its  rejection  does  not  constitute  error  which  will  revei"se 
the  case.  Whether  insolvency  can  be  established  in  this  man- 
ner we  do  not  determme,  but  the  financial  situation  of  Hodges 
was  clearly  established  by  the  testimony  and  its  existence  or 
nonexistence  in  no  manner  tended  to  hnpeach  the  hoiiajidex 
of  the  transaction  between  Hodges  and  Hummel. 

We  do  not  beheve  the  court  erred  in  refusing  to  permit 
proof  of  Hodges 's  declarations  respecting  liLs  puipose  made 
after  the  conveyances.  Even  if  we  sliould  concede  that 
Hodges  did  state  that  he  made  them  in  order  to  prevent 
creditors  froai  attaching  hiiii  and  incumbering  his  property, 
it  would  not  avail  unless  there  was  proof  to  show  that  Hum- 
mel had  knowledge  of  the  fraudulent  intent,  or  knowledge  of 
something  which,  if  he  had  pui'sued  the  proper  inquiries, 
would  have  enabled  him  to  ascertain  the  true  situation.  We 
think  it  clearly  established  by  the  testimony  not  only  that 
Hummel  had  no  fraudulent  purpose,  but  that  Hodges  acted 
in  good  faitli,  and  if  he  had  made  the  statements  charged 
they  would  not  overcome  tlie  positive  testimony  nor  the  pre- 
sumptions which  the  evidence  warrants.  It  was  clearly  es- 
tablished that  Hummel  had  no  knowledge  of  any  fraudulent 
purpose.  Consequently,  there  was  nothing  in  wliich  he  could 
participate,  and  being  without  that  knowledge  any  intent 
which  Hodges  might  have  had  would  not  affect  the  validity 
of  his  security.     St'elcimui  v.  Hoa;/laiid,  -^upra. 

This  disposes  of  all  the  principal  matters  urged  on  our  at- 
tention, and  we  are  unable  to  discover  any  error  in  the  record. 
The  judgment  was  right  and  will  be  affirmed. 

Affirmed. 
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[No.  1368.] 
The  Jefferson  County  Bank  v.  Lanius. 

Affirmed  on  the  opinion  in  the  case  of   The  Jefferson  County  Bank  v. 
Hummel,  ante,  ]).  337. 

Appeal  from  the  District  Court  of  Arapahoe  County. 

Mr.  Wm.  a.  Dier,  for  appellant. 

Mr.  John  S.  Macbeth,  for  appellee. 

BisSELL,  J.,  delivered  the  opinion  of  the  court. 

As  was  suggested  in  the  preceding  opinion,  this  case  was 
tried  with  the  case  of  The  Jefferson  County  Bank  v.  Hummel, 
ante,  p.  337,  by  consolidation  in  the  lower  court,  and  the  decree 
was  rendered  on  precisely  the  same  testimony.  There  was  no 
difference  whatever  in  the  two  cases,  except  as  to  the  parties 
in  interest,  the  amount  of  the  indebtedness,  and  the  property 
covered.  Since  we  affirmed  the  judgment  in  The  Bank  v. 
Hummel  the  affirmance  of  this  must  of  necessity  follow. 

Affirmed. 


[No.  1388.] 
Davis  et  al.  v.  Dunlevv,  Clerk  of  County  Court. 

i.  Statutoby  CoNSTRrcTioN — Public  Official — Loaning  Money. 

Section  2  of  the  act  of  April  17,  1889  (Mills'  Ann.  Stiits.  sec.  1249),  which 
prohibits  the  loaning,  with  or  without  interest,  by  any  public  official, 
of  any  money  in  his  possession  or  keeping,  care  or  control,  by  virtue 
of  his  office,  was  not  intended  to  prohibit  the  deposit  of  money  in 
banks  for  safekeeping,  and  a  bond  given  to  an  officer  to  secure  such 
ileposit  is  not  against  public  policy. 
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2.  Fees — Payment  to  County  Tbeasubkb. 

An  officer  is  not  responsible  to  the  county  for  the  fees  of  his  office,  and 
is  not  required  to  pay  them  over  to  the  treasurer  antil  such  fees 
exceed  his  salary  as  fixed  by  law.  Such  fees  may  be  deposited  lu 
bank,  and  a  bond  given  to  secure  such  deposit  may  be  enforced. 

3.  Pbactick — Change  of  Venue. 

Where  a  party  to  an  action  applied  for  a  change  of  venae  of  the  cause 
to  another  division  of  the  same  court  on  the  ground  of  prejudice  of 
the  judge  before  whom  it  was  pending,  and  an  order  was  made 
changing  the  cause  to  another  division  as  prayed,  the  party  cannot 
afterwards  complain  of  the  action  of  the  court  in  making  the  chan<re 
on  the  ground  that  it  should  have  been  changed  to  another  county. 

Appeal  from  the  District  Court  of  Arapahoe  County. 

Mr.  John  T.  Bottom  and  Messrs.  Mtjllahey  &  Rice,  for 
appellant  Davis. 

Mr.   R.   D.  Thompson,  Mr.   Ben  B.  Lindsby  and  Mr. 

Fred  W.  Parks,  for  appellee. 

Wilson,  J.,  delivered  the  opinion  of  the  court. 

Plaintiff  Dunlevy,  while  clerk  of  the  county  court  of  Arap- 
ahoe county,  was  a  depositor  in  the  Rocky  Mountain  Sav 
ings  Bank,  a  corporation  doing  a  general  banking  business  in 
the  city  of  Denver.  Before  commencing  to  make  deposits, 
he  exacted  and  received  from  the  bank  a  bond  to  secure  the 
repayment  of  such  deposits  as  he  should  make.  The  bond 
ran  to  him  as  clerk  of  the  county  court,  and  recited  in  terms 
that  it  was  given  for  the  purpose  of  securing  such  deposit^ 
as  he  might  make,  and  protecting  him  and  the  sureties  on  his 
official  bond  from  any  loss  by  reason  of  making  them.  De- 
fendant Davis  was  one  of  the  sureties  on  tliis  bond.  After  the 
bond  was  given,  plaintiff  made  deposits  in  the  bank  at  sev- 
eral times  in  varying  sums.  The  bank  failed,  and  at  the  time 
of  its  failure  was  indebted  to  plaintiff  on  account  of  deposits 
in  the  sum  of  about  $3,000.  To  recover  this,  he  instituted 
this  suit,  on  the  bond  given  to  secure  the  deposits.  Judg- 
ment was  rendered  in  his  favor,  and  from  this  one  of  the  de- 
fendants, a  surety  on  the  bond,  appeals. 
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The  main  ground  relied  upon  to  secure  the  reversal  of  the 
judgment,  is  that  the  bond  sued  upon  was  void  because  it 
was  against  public  policy.  It  is  claimed  that  the  deposit 
was  a  loan  to  the  bank,  and  as  such  was  expressly  prohibited 
by  section  two  of  a  legishitive  act  approved  April  17,  1889, 
prohibiting,  among  other  things,  the  loaning  with  or  without 
interest  by  any  public  official  of  any  money  in  his  possession 
or  keeping,  care  or  control  by  virtue  of  his  office.  It  is  urged 
also  that  the  county  treasurer  is  the  custodian  of  all  funds 
received  by  any  county  official  in  the  conduct  of  his  office, 
and  that  all  such  officials,  including  the  clerk  of  the  county 
court,  are  required  to  turn  such  funds  in  to  him  for  safe- 
keeping. We  think  il  clear  that  the  contention  of  appellant 
cannot  be  maintained.  The  questions  raised  have  been  al- 
ready passed  upon  by  this  court,  and  determined.  Monlton 
v.  McLean,  5  Colo.  App.  455.  The  opinion  in  that  case  sub- 
stantially covers  every  question  raised  here,  and  the  holding 
of  the  court  was  adverse  to  the  position  taken  by  defendant. 
It  was  there  decided  in  reference  to  a  county  treasurer  that, 
"  Technically,  all  deposits  made  to  banks  are  loans.  The 
identical  money  is  not  to  be  returned,  and  the  bank  becomes 
the  debtor  to  the  amount  of  the  deposit ;  but  it  is  clear  as 
before  stated  that  it  was  not  the  intention  of  the  legislature 
to  prohibit  the  depositing  of  money  in  banks  for  convenience 
in  safekeeping."  It  is  the  using  of  public  money  by  the  offi- 
cer for  his  own  gain  that  is  intended  to  be  reached.  It  is  the 
use  of  money  by  way  of  loans."  The  fact  that  the  official 
acts  involved  in  that  case  were  those  of  a  county  treasurer, 
does  not  change  the  principle  of  the  law  nor  the  character  of 
the  deposit.  The  same  is  true  of  every  other  county  official 
who  may  by  virtue  of  his  office  be  entitled  to  receive  and 
does  receive,  any  money.  There  is  no  contention  that  the 
plaintiff  in  this  case  was  to  receive,  or  did  receive,  any  inter- 
est whatever  upon  these  deposits.  On  the  contrary,  all  of 
the  evidence  was  to  the  effect  that  none  was  to  be  paid,  and 
none  was  paid.  Appellant  seeks  to  sustain  himself  by  as- 
suming that  these  funds,  so  deposited,  were  received  on  ac- 
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count  of  fees  of  the  office  ;  that  by  express  provision  of  the 
statute  he  was  required  to  pay  these  in  to  the  county  treas- 
urer within  thirty  days  after  their  receipt,  and  that  the  time 
within  which  these  deposits  were  made  covered  more  than 
thirty  days.  It  is  not  shown,  however,  that  these  deposits 
were  of  moneys  arising  from  fees.  In  fact,  the  source  from 
which  they  were  derived  is  not  shown  at  all.  It  may  be  that 
they  were  moneys  paid  into  court  in  the  course  of  litigation, 
or  in  the  administration  of  estates  by  the  proper  order  of 
court ;  and  if  so.  he  was  the  lawful  custodian  of  them,  and 
there  was  no  obligation  upon  him  whatever  to  pay  them  in  to 
the  county  treasurer.  Even,  however,  if  they  had  aiisen 
from  the  fees  of  his  office,  it  certainly  cannot  be  claimed  that 
he  had  not  the  right  to  use  every  precaution  to  secure  their 
safekeeping  until  the  time  when  he  was  required  to  pay  them 
to  the  treasurer.  This  time  might  not  arrive  within  thirt}' 
days,  or  even  within  sixty  or  ninety  days,  as  it  has  been  held 
by  the  supreme  court  that  an  officer  is  not  responsible  to  the 
county  for  the  fees  of  his  office,  and  is  not  required  to  pay 
them  over  until  such  fees  exceed  the  amount  of  his  salary 
as  fixed  by  law.  Airy  v.  People.,  21  Colo.  144.  Being  like 
the  county  treasurer  absolutely  responsible  upon  his  official 
l)ond  for  the  proper  payment  and  disbursement  of  all  moneys 
properly  coming  into  his  hands  as  clerk,  it  cannot  be  said  that 
he  was  attempting  to  act  as  an  agent  of  the  county  in  mak- 
ing these  deposits.  As  was  said  by  the  court  in  Moulton  v. 
M'-Leav.,  ^upra,  notwithstanding  the  bond  ran  to  him  as  clerk 
of  the  county  court.  "  It  was  purely  and  simply  a  personal 
security,  wisely  taken  for  the  protection  of  his  sureties  and 
himself,''  and  it  would  be  a  most  unreasonable  requirement 
to  say  that  a  public  official  shall  be  absolutely  responsible  for 
all  moneys  coming  into  his  hands,  and  at  tlie  same  time,  hold 
to  be  illegal  and  void  judicious  and  extraordinary  precau- 
tions which  he  may  take  to  secure  the  safekeeping  of  money, 
and  to  protect  himself  and  his  sureties  from  loss.  The  va- 
rious officials  of  the  county  are  not  all  provided  with  the  ap- 
[>iiances   for  the  safekeeping  of  money  as  are  banks,  which 
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are  generally  recognized  in  the  business  worid  as  the  proper 
and  safest  depositories  of  money.  In  this  case,  however,  the 
officer  took  far  greater  precautions  than  the  ordinaiy  busi- 
ness man,  and  we  know  of  no  statute  nor  piinciple  of  law 
under  which  such  precautionary  measures  could  be  held  to 
be  void. 

Before  the  commencement  of  trial,  defendant  Davis  filed  a 
petition  alleging  that  the  judge  then  sitting  in  division  IV., 
in  which  the  cause  was  pending,  was  unduly  prejudiced  in 
favor  of  the  plaintiff  for  the  reason  that  prior  to  his  election 
as  district  judge,  he  had  been  judge  of  the  county  court  at 
the  same  time  that  plaintiff  was  its  clerk,  and  prayed  "  that 
the  venue  in  this  cause  may  be  changed  to  any  other  division 
of  the  district  court  of  Arapahoe  county,"  which  the  court 
might  designate.  Thereupon,  the  judge  promptly  ordered 
that  the  cause  be  transferred  to  division  No.  I.  of  the  court. 
Defendant  assigns  this  for  error,  claiming  that  the  venue 
should  have  been  changed  to  another  county.  Without  stop- 
ping to  discuss  the  question  as  to  whether  in  any  event,  this 
action  would  have  been  error,  it  is  sufficient  to  say  that  this 
defendant  is  estopped  from  predicating  error  upon  it,  because 
it  was  precisely  such  action  as  he  requested  and  prayed  for. 
The  right  to  a  change  of  place  of  trial  is  a  privilege  which  may 
be  asserted  or  may  be  waived  by  the  party  entitled  to  demand 
it.  Smith  V,  The  People,  2  Colo.  App.  106.  If  the  right 
existed  in  this  case,  the  defendant  waived  it  by  a  failure  to 
assert  it.  He  simply  asked  that  the  cause  be  transferred  to 
another  division  of  the  same  district  court,  because  he  had 
objection  to  the  judge  presiding  in  the  division  to  which  the 
action  had  been  assigned.  This  was  done,  and  he  cannot 
complain.     The  judgment  was  correct,  and  it  will  be  affirmed. 

Affirmed. 
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[No.  1376.] 
Carico  v.  Kung. 

1.  Tbustee's  Dkbd — Pbima  Facie  Evidencb. 

In  an  action  at  law  for  possession,  a  trustee's  deed  to  real  estate  sold 
under  a  deed  of  trust  is  prima  facie  evidence  of  the  facts  recite«i 
therein. 

2.  FoBciBLE  Entry  and  Detainer — Demand  fob  Possession. 

In  an  action  of  forcible  detainer  for  possession  under  a  trustee's  deed  to 
real  estate  sold  under  deed  of  trust,  it  was  not  necessary  that  the  dc 
mand  for  possession  should  fix  any  time  within  which  possessiMn 
was  required;  the  plaintiff  was  entitled  to  and  had  aright  to  demand 
immediate  possession. 

3.  Same — Title  to  Peopebty. 

In  an  action  under  the  forcible  entry  and  detainer  statute  for  possession, 
the  title  to  the  realty  was  not  involved  and  could  not  be  inquired 
into.  If  the  defendant  desired  to  attack  the  sale  and  trustee's  deed 
tinder  which  plaintiff  held  the  legal  title,  he  should  have  done  so  in 
a  proceeding  in  equity. 

Appeal  from  the  District  Court  of  Arapahoe  County, 
Mr.  W.  T.  Rogers  and  Mr.  C.  D.  May,  for  appellant. 

Messrs.  Benedict  &  Phelps  and  Mr.  Horace  Phelps, 
for  appellee. 

Wilson,  J.,  delivered  the  opinion  of  the  court. 

This  was  an  action  of  unlawful  detainer.  It  was  brought 
under  the  provisions  of  subdivision  6.  section  3,  of  the  forcible 
entry  and  detainer  act,  which  defines  unlawful  detention. 
The  subdivision  in  question  reads  as  follows :  "  When  the 
property  has  been  duly  sold  under  any  power  of  sale  contained 
in  any  mortgage  or  trust  deed  which  was  executed  by  such 
person  or  any  pei'son  under  whom  he  or  she  claims,  by  title, 
subsequent  to  date  of  the  recording  of  such  mortgage,  or 
trust  deed,  and  the  title  under  such  sale  has  been  duly  per- 
fected, and  the  purchaser  at  such  sale  or  his  assigns  has  duly 
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demanded  the  possession  thereof."  Plaintiff  Kling  claimed 
title  and  right  to  possession  by  virtue  of  a  foreclosure  sale 
under  a  deed  of  trust  executed  by  defendant.  Defendant 
answered,  admitting  the  execution  and  delivery  of  the  trust 
deed,  and  of  a  note  which  it  was  intended  to  secure.  He 
denied,  however,  any  default  in  any  of  the  covenants  of  the 
trust  deed,  and  set  up  several  matters  tending  to  show  irregu- 
larities in  and  about  the  sale  by  reason  of  which  he  claimed 
that  the  proceedings  were  void,  and  that  no  title  passed. 
Upon  trial,  plaintiff  offered  in  evidence  the  deed  of  trust,  and 
the  deed  of  the  trustee  after  sale,  conveying  the  property  to 
liiin.  He  also  made  proof  that  some  daj^s  after  the  sale  and 
the  execution  of  the  trustee's  deed,  he  had  served  upon  de- 
fendant a  written  notice  demanding  possession  of  the  prem- 
ises. No  testimony  was  offered  on  behalf  of  defendant,  except 
that  of  one  witness,  his  attorney,  who  testified  to  having  paid 
several  sums  of  money  to  the  agent  of  the  holder  of  the  note 
secured  by  the  trust  deed.  This  testimony  appears  to  have 
been  offered  with  a  view  to  sustaining  the  claim  of  defend- 
ant that  he  had  paid  interest.  It  did  not  sustain  the  claim, 
however.  Upon  request  of  plaintiff,  the  court  instructed  the 
jury  to  return  a  verdict  for  plaintiff,  which  was  accordingly 
done.  Judgment  was  rendered  in  his  favor,  and  defendant 
appealed.  There  are  numerous  assignments  of  error,  but  the 
consideration  of  only  a  few  controverted  questions  will  be 
necessary  to  the  determination  of  the  appeal. 

The  main  contention  of  defendant  is  that  the  court  erred 
in  holding  that  the  recitals  in  the  trustee's  deed  were  in  and 
of  themselves  prima  facie  evidence  of  their  contents.  He 
urges  that  independent  of  the  trustee's  deed,  the  plaintiff' 
should  have  been  required  to  have  proven  by  competent 
testimony  all  the  prerequisites  mentioned  and  described  in 
the  trust  deed  whereby  a  forfeiture  could  be  declared  by  the 
beneficiary,  and  failing  in  this,  the  motion  for  nonsuit  made 
by  defendant  should  have  been  sustained.  We  cannot  agree 
with  him ;  the  law  as  laid  down  by  the  authorities  is  clearly 
to  the  contrary.     This  was  an  action  at  law,  and  in  such  case 


1898.]  Carico  v.  Kling.  861 

Mr.  Jones  expresses  the  well-settled  doctrine  when  he  says  : 
••  No  evidence  aside  from  the  deed  to  such  purchaser  and  the 
recitals  in  it,  is  necessary  to  show  title  and  right  of  possession 
in  the  plaintiff."  Even  where  the  deed  of  trust  does  not 
provide  that  the  recitals  in  the  trustee's  deed  shall  be  prhw 
facie  evidence  of  the  facts  therein  stated,  it  is  held  that  such 
recitals  are  prima  fade  proof  of  the  matters  stated  in  them. 
Beal  V.  Blair,  33  la.  318 ;  Ingle  v.  Jones  et  al.,  43  la.  293 ; 
Savings  and  Loan  Soc  y  v.  Deering^  66  Cal.  286;  Tartt  r. 
Clayton.  109  111.  585. 

Defendant  also  insists  that  the  written  notice  of  plaintiff 
(leuianding  possession  was  fatally  defective  in  that  it  did  not 
specify  the  time  when  it  required  possession  to  be  surrendered. 
Tliis  was  not  an  action  between  landlord  and  tenant,  and 
therefore,  under  the  statute  the  fixing  of  such  time  was  not 
uecessar}\  The  plaintiff  was  entitled  to  and  had  a  right  to 
demand,  as  he  did,  immediate  possession. 

There  is  another  matter,  however,  which  is  conclusive  of 
thus  case,  and  decisive  of  every  other  question  raised  by  tlie 
defendant.  This  was  exclusively  a  possessory  action.  It 
was  a  statutory  action  provided  for  the  recovery'  of  the  pos- 
session of  real  property  by  the  person  rightfully  entitled 
thereto.  The  title  to  the  realty  was  not  involved  in  it,  and  could 
not  be  inquii-ed  into.  Kelly  v.  Hallack  L.  ^  M.  Co.,  22  Colo. 
223;  Wiwiett  v.  Hurlhut,  115  111.  403;  Wheelan  v.  Fish,  2 
111.  App.  449.  The  matters  set  up  in  the  answer  of  defend- 
ant tending  to  defeat  the  title  of  plaintiff  were  not  a  proper 
subject  of  inquiry  in  this  action,  and  could  only  be  so  in  h 
court  of  equity.  The  deed  from  the  trustee  vested  the  legal 
title  in  the  plaintiff,  and  if  defendant  desired  to  defeat  it,  he 
should  have  attacked  it  by  proceedings  in  equity.  The  court 
did  not  err,  and  the  judgment  will  be  afl&rmed. 

Affirmed. 
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[No.  1877.] 

The  Colorado  Fuel  &  Iron  Co.  v.  The  Pueblo 

Water  Co. 

1.  Taxation — Natukk  of  Pkopebty  Assessed. 

The  fact  that  property  is  listed  for  taxation  by  the  assessor,  under  the 
head  of  personal  property,  does  not  conclude  the  grantee  thereof 
from  showing  that  in  fact  it  was  realty,  in  an  action  between  the 
grantee  and  grantor  to  determine  which  party  is  liable  for  the  taxes 
tliereon. 

2.  Same — Watebwobks. 

Under  our  statute,  sec.  2830,  Gren.  Stats.  {2  Mills'  Ann.  Stats,  sec.  3782), 
and  irrespective  of  such  statute,  water  mains,  pipes  and  hydrants 
laid  in  the  public  streets  and  alleys  of  a  city,  and  the  machinery 
connected  therewith  and  necessary  to  the  operation  of  a  water- 
works plant,  are  realty  for  the  purpose  of  taxation. 

Appeal  from  the  District  Court  of  Fuehlo  County. 

Mr.  D.  C.  Beaman,  for  appellant. 

Mr.  Chas.  E.  Gast  and  Mr.  Henry  A.  Dubbs,  for  ap- 
pellee. 

BissELL,  J.,  delivered  the  opinion  of  the  court. 

This  controversy  between  the  Colorado  Fuel  &  Iron  Com- 
pany and  the  Pueblo  Water  Company  was  heard  on  an  agreed 
statement  of  facts.  The  district  court  entered  judgment  for 
the  water  company.  As  we  understand  the  statement  the  legal 
([uestion  on  which  the  appellant  relies  must  be  adversely  de- 
cided. The  fuel  company  insists  that  the  property  which  was 
assessed  and  taxed  as  personalty  was  personal  property,  and 
that  the  grantees  had  no  right  to  pay  these  taxes  and  withhold 
the  amount  from  the  promised  consideration.  It  is  insisted 
the  taxes  were  not  a  lien  at  the  date  of  the  conveyance,  and 
that  we  must  decide  when,  and  to  what  extent,  taxes  on  per- 
sonal property  become  a  perpetual  lien,  and  reacliing  the  con- 
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elusion  that  they  were  not  a  lien  when  the  conveyance  was 
executed,  the  company  may  recover.  The  question  as  to  the 
date,  time  and  circumstances  under  which  taxes  on  pereonal 
property  became  a  perpetual  lien,  has  several  times  been  sug- 
gested to  the  court,  and  thus  far  we  have  refused  to  decide 
it.  We  have  done  it  in  all  cases  for  very  patent  reasons ;  in 
the  first  place,  the  question  has  never  been  directly  presented ; 
in  the  second,  it  is  a  matter  of  great  importance  respecting 
which  there  may  l^e  some  doubt,  and  we  prefer,  if  it  be  both 
legitimate  and  proper,  to  leave  it  to  the  decision  of  the  supreme 
court.  Counsel  insists  that  the  question  is  now  before  us,  and 
that  we  are  bound  to  decide  it.  We  cannot  concede  it.  As 
we  read  the  stipulation  the  property  is  not  thereby  detennmed 
to  be  personalty,  but  in  truth  and  in  fact  it  is  by  its  terms  proven 
to  be  realty,  and  the  question  argued  is  neither  necessarily  nor 
directly  presented. 

On  the  1st  of  May,  1890,  the  South  Pueblo  Water  Com- 
[rdnj  was  the  owner  of  a  plant  to  supply  water  to  portions 
of  the  city  of  Pueblo.  It  consisted  of  certain  lands  owiied 
l>y  the  company  on  which  the  essential  buildings  were  erected. 
Therein  were  certain  machinery  affixed  to  it,  and  some  per- 
sonal property  used  in  and  about  it.  Connected  with  it  and 
extending  therefrom  were  long  lines  of  mains  running  along 
and  under  the  soil  of  the  streets,  and  constituting  as  a  whole 
a  water  plant.  The  company  did  not  prepare  and  return  a 
statutory  list  or  schedule,  and  the  assessor  listed  or  scheduled 
the  property  under  his  statutor}- authority.  In  this  schedule 
the  officer  listed  the  real  estate  and  improvements  as  realt}-, 
and  valued  it  at  •'tf5,o00.  The  balance  of  the  property  he 
listed  at  •i'35,000,  putting  it  in  the  colunm  devoted  to  per- 
sonal or  other  property  as  contradistinguished  from  realtj' 
•us  the  printed  forms  are  arranged.  The  taxes  ultimately 
levied  by  the  board  of  county  commissioners  in  the  October 
following  were  -^198.60  on  the  real  estate  and  improvements, 
and  'SI, 358.75  on  the  other  property,  making  a  total  taxation 
of  !fi'l,559.35.  The  lev}'  by  the  board  was  subsequent  to  the 
conveyance,  which  will  now  be  stated.  On  the  20th  of  An- 
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gust,  1890,  the  South  Pueblo  Water  Company  sold  to  the 
Pueblo  Water  Company  and  conveyed  by  warranty  deed  its 
entire  plant.  The  real  estate  was  conveyed  by  proper  de- 
scription, and  the  balance  of  the  plant  was  transferred  by 
apt  terms.  The  Pueblo  Water  Company  paid  all  the  agreed 
purchase  price  but  $1,559.35.  This  amount  they  deducted 
and  ultimately  paid  to  the  county  treasurer  for  the  taxes. 
Prior  to  the  delivery  of  the  deed  the  fuel  company  succeeded 
to  the  title  of  the  South  Pueblo  Company,  and  was  entitled 
to  receive  the  consideration  money.  The  dispute  grew  out 
of  the  retention  of  the  amount  of  the  taxes  and  the  subse- 
quent payment  by  the  purchaser.  The  fuel  company  insisted 
that  the  taxes  were  levied  on  the  property  as  personalty,  and 
that  the  grantor  was  not  liable  for  them. 

The  fuel  company  admitted  on  the  argument  and' in  the 
brief  that  there  is  no  question  respecting  the  8198.60,  assessed 
against  the  realty,  and  that  the  grantee  had  a  right  to  retain 
that  sum  and  pay  the  taxes  because  of  the  grantor's  liability 
under  the  statute  to  pay  all  taxes  accruing  between  the  1st 
of  May  and  the  30th  of  November  following.  This  conces- 
sion is  of  substantial  aid  to  us  in  the  decision  because  if  the 
fuel  company  can  make  no  claim  as  to  these  taxes,  it  must 
follow  they  can  make  no  claim  as  to  the  other,  if  we  determine 
that  tlie  property  was  in  fact  realty.  The  whole  argument  is 
Imsed  on  the  assumption  that  because  the  bulk  of  the  plant 
was  scheduled  or  listed  by  the  assessor  under  the  head  of 
personal  property  and  the  stipulation  or  agreed  statement  re- 
cited that  for  the  purposes  of  the  case  the  taxes  are  to  be 
regarded  as  a  verity,  and  legally  due  and  payable  according 
to  the  law  relating  to  taxes,  the  status  and  character  of  the 
property  for  the  purposes  of  taxation  is  conclusively  fixed 
and  determined.  We  concede  that  the  taxes  were  a  verity 
and  that  they  were  legally  due  and  payable,  but  this  admis- 
sion does  not  necessarily  determine  the  property  to  be  person- 
alty as  contradistinguished  from  realty.  Under  the  terms  of 
the  stipulation  the  taxes  were  payable  according  to  the  law 
rehiting  to  taxes.     But  the  further  and  necessary  part  of  the 
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premise  that  the  listing  of  the  property  in  the  column  de 
voted  to  personalty  necessarily  determines  its  character  we 
cannot  admit.  We  do  not  attempt  to  determine  what  would 
be  the  rights,  or  the  duties,  or  the  remedies  of  either  the 
county  or  the  owner  in  case  of  a  conflict  and  the  county 
should  attempt  to  collect,  nor  whether  the  list  or  schedule 
would  conclude  the  county  in  respect  to  the  remedies  to 
which  it  might  resort.  As  we  view  it  this  matter  is  not  at 
all  conclusive  or  determinative  of  this  controversy  or  of  the 
rights  and  obligations  of  these  parties.  Even  if  we  should 
concede  that  under  some  circumstances  the  county  would  be 
estopped,  it  does  not  necessarily  follow  that  this  would  be 
true  as  between  the  grantor  and  the  grantee  if  the  assessor 
failed  of  his  duty  or  misconceived  it  and  returned  the  prop- 
erty as  personalty  when  in  fact  it  was  realty.  This  circum- 
stance would  not  at  all  conclude  the  grantor  or  the  grantee 
in  a  suit  to  determine  who  should  pay  the  taxes.  In  such  a 
suit  it  would  be  the  subject-matter  of  proof  and  on  the  evi- 
dence the  court  would  be  compelled  to  determine  what  the 
property  was  in  order  to  decide  who  was  liable  under  a  stat- 
ute prescribing  the  levy  and  assessment  and  fixing  the  liabil- 
ity of  the  grantor  and  the  grantee  between  certain  dates  and 
under  differing  circumstances.  We  do  not  accept  appellant's 
contention  that  the  schedule  is  conclusive.  But  if  we  should 
concede  it,  we  do  not  believe  under  the  terms  of  the  agreed 
statement  that  the  question  is  so  presented  as  to  bind  either 
the  parties  or  the  court.  When  we  look  at  the  statement  we 
find  the  plant  consisted  of  real  estate  with  the  buildings 
thereon  and  the  machinery  tliei-ein,  and  the  mains  laid  through 
the  district  which  the  company  supplied  and  some  personal 
property.  Some  of  the  property  was  admittedly  real  estate, 
ceitain  other  of  the  property,  to  wit:  the  buildings  and  ma- 
chinery would  be  real  estate  for  the  purposes  of  assessment. 
The  mains  laid  through  the  streets  might  or  might  not  be  real 
estate.  This  would  depend  either  on  the  legal  definition  or 
the  terms  of  some  statute  if  there  was  legislation  on  the  sub- 
ject.    We  find  in  the  stipulation  that  all  of  the  property  other 
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than  the  land,  except  •~5'500  worth  wliich  was  conceded  to  be 
personalty,  consisted  of  water  mains,  pipes,  and  hydrants  laid 
in  the  public  streets  and  alleys  in  the  city  of  Pueblo  and  the 
city  of  Bessemer  and  the  machinery  connected  with  it  and 
necessary  to  the  operation  of  the  plant.  We  then  have  under 
this  stipulation  the  direct  question  presented  to  us,  are  these 
mains  and  pipes  realty,  considered  either  as  parts  of  a  water 

'lant  or  as  property  belonging  to  the  water  company  so  situated 
and  thus  used.  When  we  look  at  the  law  as  it  has  been  declared 
when  an  attempt  has  been  made  by  the  courts  to  determuie 
what  water  mains  are,  we  find  this  to  be  true.  Tlie  courts  re 
gard  mains  and  pipes  either  as  a  part  of  a  general  plant  which 
is  to  be  regarded  as  an  entirety  for  purposes  of  taxation,  oi 
we  find  them  declared  to  be  realty  under  the  particular  stat- 
utes of  the  various  states  which  prescribe  the  ways  and  means 
by  which  revenues  b}'^  taxation  are  to  be  raised.  In  the  latter 
case  the  courts  resort  to  the  statutes  in  order  to  determine 
whether  the  property  is  to  be  regarded  as  realty,  and  they 
likewise  recur  to  the  description  of  the  property,  its  uses,  and 
objects  for  the  purposes  of  definition.  In  either  event  we 
should  be  bound  to  hold  the  water  mains  to  be  realty.  The 
appellee  has  cited  cases  holding  this  doctrine  and  none  to 
the  contraiy  has  been  called  to  our  attention  by  the  appel- 
lant. We  shall  therefore  accept  them  as  expressive  of  the 
law  and  follow  them  to  the  logical  conclusion.  But  we  find 
a  better  reason  than  the  authority  of  these  cases  to  hold  thai 
these  mains  are  realt}'  for  the  purpose  of  taxation  in  the  lan- 
guage of  our  own  statute,  which  is  broader,  more  exact  and 
comprehensive  in  its  terms  than  any  statutes  referred  to  in 
the  opinions  which  will  be  cited.  In  our  statutes  concerning 
revenues  (chapter  94,  General  Statutes  of  1883,  sec.  2880). 

here  is  a  very  complete  definition  of  the  term  "real  estate " 
as  used  in  the  revenue  statutes.  This  chapter  provides  a  com 
plete  scheme  for  the  taxation  of  property.  To  avoid  difii- 
ilties  and  contingencies  between  the  government  and  \ts> 
jitizens  respecting  what  is  or  is  not  realty,  and  what  is  or  is 
not  personalty,  the  stiitute  has  undertaken  to  define  real  es 
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tate.  According  to  its  terms  it  includes  lands,  mines,  miner- 
als and  quarries,  and  certain  rights  and  privileges  appertaining 
to  them,  and  third,  '"  improvements."  The  second  subdivi- 
sion is  as  follows  :  "  The  term  improvements  includes  first,  all 
buildings,  structures,  fixtures  and  fences  erected  upon  or  af- 
fixed to  land,  whether  title  has  been  acquired  to  said  land  or 
not."  By  the  very  terms  of  this  section  all  fixtures  are  re- 
garded as  real  estate,  whether  the  title  to  the  land  is  in  the 
owner  of  the  fixture  or  otherwise.  This  section  is  directly 
and  distinctly  applicable ;  it  fully  describes  this  property  as 
realty  because  this  property  is  of  necessity  included  in  the 
term  "  improvements  "  as  defined  by  that  section.  The  mains 
are  fixtures.  They  are  affixed  to  the  land  and  they  are  tax- 
able as  realty  being  thus  affixed,  whether  the  title  to  the  land 
be  or  be  not  in  the  company  which  owns  the  mains  and  oper- 
ates the  plant.  Since  by  the  statute  then  these  mains  are 
realty,  and  we  are  able  to  find  within  the  terms  of  the  agreed 
statement  a  description  of  this  property  which  brings  it  ex- 
actly within  the  terms  of  the  statutory  definition,  we  must  of 
necessity  hold  that  the  mains  were  realty  for  the  purpose  of 
taxation,  and  that  the  grantor  was  therefore  liable  to  pay  the 
taxes  which  accrued  and  which  the  Pueblo  Water  Company 
paid  because  they  accrued  and  were  levied  within  the  period 
during  which  the  statute  says  the  grantor  shall  be  liable. 
Oskaloosa  Water  Co.  v.  Board  of  Equ<tliz(iiion^  84  Iowa,  407  ; 
Inhabitants  of  Paris  v.  Norway  Water  Co.,  85  Me.  330 ;  The 
Tide  Water  Pipe  Line  Co.  v.  Berry,  53  N.  J.  Law,  212 ;  Wil- 
lardv.  Pike,  59  Vt.  202  ;  Hayes  v.  The  Neiv  York  Gold  Mininy 
Co.,  2  Colo.  273 ;  People  v.  Cassity,  46  N.  Y.  46 ;  The  Kin,, 
V.  The  Brighton  G-aa,  Light  ^  Coke  Co.,  5  Bam.  &  Cress.  465 ; 
11  Eng.  Com.  Law,  543. 

This  discussion  determines  the  entire  appeal  with  the  sin- 
gle exception  of  the  $500  worth  of  property  conceded  to  be  per 
sonalty  according  to  the  terms  of  the  statement.  Respecting 
it,  it  seems  to  be  admitted  that  the  Pueblo  Water  Company 
were  not  entitled  to  withhold  so  much  of  the  consideration  as 
would  liquidate  the  taxes  on  that  amount  of  property.     We 
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shall  therefore  so  far  modify  the  judgment,  which  we  pre- 
sume may  be  done  by  computation  and  stipulation  of  coun- 
sel, as  to  finally  determine  in  this  court  that  as  to  that  amount 
the  plaintiffs  were  entitled  to  recover.  With  this  slight  modi- 
fication, the  judgment  will  be  modified  and  affirmed. 

Modified  and  affirmed. 


[No.  1386.] 
Miller  et  al.  v.  Slaght. 

1.  C!ONTBACT — PeBFORMANOE — DEMAND — WAIVEB. 

Under  an  agreement  to  convey  town  lots  in  payment  for  services,  a  de- 
mand for  settlement  is  a  sufficient  demand  for  performance,  on 
failure  of  which  an  action  for  money  judgment  on  quantum  meruit 
may  be  maintained.  An  offer  to  convey  lots  that  are  incumbered 
is  not  a  sufficient  tender  of  performance,  but  is  a  waiver  of  demand 
for  performance. 

2.  Judgments — Reasons  of  Court. 

A  judgment  will  not  be  reversed  because  the  reasons  given  by  the  court 
are  erroneous,  if  there  is  sufficient  in  the  record  to  sustain  it  on 
other  grounds. 

3.  Contract  to  Convey  Land — Performance. 

Under  a  contract  to  pay  for  services  by  conveying  town  lots,  it  must  be 
so  specific  and  definite  as  to  be  enforceable  by  suit  for  specific  per- 
formance, to  make  demand  and  refusal  to  convey,  conditions  prece- 
dent to  suing  on  quantum  meruit. 

Appeal  from  the  County  Court  of  Arapahoe  County. 

Mr.  Chas.  M.  Bice,  for  appellants. 

Mr.  Thomas  B.  Stuart  and  Mr.  Charles  A.  Murray, 
for  appellee. 

Wilson,  J.,  delivered  the  opinion  of  the  court. 

This  suit  was  commenced  in  the  court  of  a  justice  of  the 
peace,  and  there  are  no  written  pleadings.     The  plaintiff, 
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Mm.  Slaght,  was  a  teacher  of  music.  As  such,  she  gave  vocal 
and  instrumental  lessons  to  Mrs.  Miller,  one  of  the  defend- 
ants and  wife  of  the  other  defendant,  and  their  daughter, 
commencing  in  1893  and  extending  to  some  time  in  1894. 
This  action  was  on  an  account  for  the  value  of  th'^  services 
rendered,  and  a  money  judgment  was  rendered  in  favor  of 
plaintiff  both  by  the  justice  of  the  peace  and  in  the  county 
court  to  which  it  went  on  appeal.  There  was  no  dispute  as 
to  the  amount  nor  value  of  the  services.  It  is  contended  by 
defendants  that  the  services  were  rendered  under  a  verbal 
contract  whereby  the  plaintiff  agreed  to  receive  her  compen- 
sation in  town  lots ;  that  in  such  case,  before  plaintiff  could 
institute  the  suit  which  she  did  on  quantum  meruit^  it  was 
necessary  that  she  should  have  first  made  a  demand  upon 
defendants  for  a  compliance  with  their  contract  to  convey 
the  town  lots,  and  that  defendants  should  have  refused ;  that 
no  such  demand  was  made,  and  hence  the  court  had  no  right 
to  render  a  money  judgment. 

The  terms  of  the  contract  relied  upon  were  exceedingly 
indefinite  and  uncertain,  and  the  testimony  in  support  of  it 
is  very  vague  and  doubtful.  According  to  defendants'  ver- 
sion of  it,  the  lots  to  be  conveyed  were  not  specified  to  have 
been  or  to  be  in  any  particular  town  or  locality,  nor  of  any 
particular  value,  nor  was  any  special  number  of  lots  required. 
According  to  plaintiff's  testimony,  she  was  to  receive  two  lot;^ 
in  Belle  view,  but  what  particular  lots,  or  lots  of  what  value, 
were  not  designated.  Her  version  of  it,  however,  seems  to 
be  based  more  upon  her  expectation  growing  out  of  casual 
conversation  than  from  any  special  promise  on  the  part  of  de- 
fendants to  convey  lots  in  that  particular  town.  In  the  sum- 
mer of  1894,  during  the  vacation  of  the  music  school,  there 
seems  to  have  been  some  convei-sation  between  the  parties  in 
which  plaintiff  was  asked  by  defendant  if  she  was  willing  to 
take  lots  in  Montclair  if  the  lessons  were  continued.  Her 
reply  appears  to  have  been  as  indefinite  as  ever^-thing  else 
connected  with  this  contract.  It  was,  that  it  would  be  all 
right  if  she  were  given  two  desirable  lots.     Defendants  admit 
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that  the  contract  as  claimed  by  them  could  not  have  been 
specifically  enforced,  being  too  indefinite  in  its  terms  to  sus- 
tain an  action  for  specific  performance.  If  this  be  conceded, 
was  any  demand  of  performance  necessary  to  have  been  made 
by  the  plaintiff?  Under  the  circumstances  of  this  case  as 
presented  by  the  record,  it  would  seem  to  be  extremely  doubt- 
ful. From  the  evidence  adduced,  it  is  difficult  to  determine 
whether  or  "not  any  contract,  as  a  contract  is  legally  defined, 
was  entered  into  by  which  the  lots  were  to  be  received  in 
payment.  Did  the  minds  of  the  parties  come  into  complete 
accord,  the  one  consenting  to  exactly  the  same  thing  to  which 
the  other  did  ?  The  evidence  is  hardly  sufficient  to  support 
such  a  conclusion.  Suppose  that  tl\e  defendants  had  in  apt 
time  tendered  to  plaintiff  a  deed  to  two  lots  in  either  Montr 
clair  or  Belleview,  would  the  plaintiff  have  been  obligated  to 
accept  it  in  full  satisfaction  of  her  claim  without  any  discre- 
tion on  her  part,  or  could  she  have  been  permitted  to  refuse 
on  the  ground  that  the  lots  were  not  of  sufficient  value,  or 
that  they  were  not  in  the  locality  where  she  had  been  induced 
to  believe  the  lots  were  to  be  situate  ?  If  plaintiff  could  per- 
missibly make  this  reply  to  one  offer  of  conveyance,  she 
might  do  so  to  a  second  or  a  third,  and  so  on  indefinitely. 
We  suggest  these  questions  merely  for  the  purpose  of  show- 
ing the  extreme  difficulty  of  maintaining  the  position  as- 
sumed by  defendants.  We  do  not  propose  to  answer  them, 
because  it  is  not  necessary  to  the  determination  of  this  cause. 
There  was  evidence  to  the  effect  that  a  demand  was  made  by 
the  plaintiff.  She  testified  that  in  the  interval  of  seven  or 
eight  months  between  the  time  when  the  parties  stopped  tak- 
ing lessons  and  the  commencement  of  this  suit,  she  upon  a 
number  of  times  demanded  of  defendants  a  settlement.  This 
was  sufficient.  If  a  demand  was  necessary,  it  was  not  re- 
quired to  be  in  any  particular  language,  form  or  manner.  It 
gave  to  defendants  notice  that  plaintiff  required  them  to  com- 
ply with  their  agreements  in  reference  to  compensating  her 
for  her  services,  whatever  those  agreements  may  have  been, 
and  the  failure  of  defendants  to  comply  was  a  refusal.     Mere- 


1898.]  Miller  v.  Slaght.  361 

over,  it  may  be  said  tlmt  defendants  waived  any  demand.  It 
appears  that  after  the  claim  of  plaintiff  was  placed  by  her  in 
the  hands  of  attorneys  for  collection,  the  defeiniants  offered 
to  convey  certain  lots  in  Montclair.  These  lots  were  incuni- 
V)ered,  however,  to  the  extent  of  several  hundred  dollare,  and 
the  offer  was  refused.  This  offer  was  a  waiver  of  any  neces- 
sity, if  there  was  one,  for  a  demand,  and  also  of  any  right  of 
defendants  to  plead  a  want  of  demand  in  bar  of  the  present 
action.  Neither  can  it  be  contended  that  plaintiff  was  under 
legal  obligation  to  accept  the  tender  of  a  conveyance  of  tlie 
incumbered  lots.  The  fact  of  the  incumbrance  alone  would 
have  excused  her  from  this  obligation,  even  if  the  contract 
had  been  as  defendants  assume.  IJnder  such  a  contract,  the 
obligation  of  defendants  could  have  been  complied  with  only 
by  a  tender  of,  or  by  an  averment  of  readiness  and  willing- 
ness to  execute  a  deed  that  would  vest  the  complete  title  to 
the  property  conveyed  in  the  plaintiff.  Goodw'me.  v.  Morey^ 
111  Ind.  69;    Cronirujtr  v.  Crocker,  62  N.  Y.  151. 

The  finding  of  the  county  coiu-t  was  in  favor  of  the  plain- 
tiff. Thereafter,  upon  overruling  a  motion  for  a  new  trial, 
the  court  said,  "  I  have  come  to  the  conclusion  that  the  con- 
tract was  so  indefinite  that  there  was  no  way  to  enforce  it 
except  by  rendering  a  money  judgment."  Even  if  it  be  con- 
ceded that  the  reason  which  the  court  gave  for  its  judgment 
was  erroneous,  it  does  not  follow  that  the  judgment  should 
be  reversed.  JleJJonald  v.  McLeod^  3  Colo.  App.  3-44.  There 
may  be  sufficient  in  the  record  to  sustain  the  judgment,  al- 
though the  reasons  given  for  it  by  the  court  are  unsatisfac- 
tor}'.  We  do  not  say  that  the  reason  given  b}'  the  court  in 
this  instance  is  unsatisfactory,  but  we  do  say  that  there  is 
sufficient  in  this  recoid  to  sustain  this  judgment  upon  other 
grounds.  The  judgment  was  proper,  was  sustained  by  the 
evidence,  and  will  be  affirmed. 

Affirmed. 

ON  PETITION   FOR  REHEARING. 

Pkr  Cuklam.     The  opinion  announced  hi  this  ciuse  is  not 
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in  conflict  with  the  well-settled  doctrine  affinned  in  Widner  v. 
Walsh,  3  Colo.  549,  to  which  counsel  have  cited  us.  The  facts 
in  the  two  cases  radically  differ,  and  upon  reason  and  princi- 
ple the  rule  there  stated  cannot  apply  to  the  case  at  bar.  In 
that  case  the  contract  called  for  the  delivery  to  the  creditor  of 
14,000  brick,  at  the  kiln  of  the  debtor.  The  brick  were  pre- 
sumably in  the  actual  possession  of  the  owner  and  were  sus- 
ceptible of  manual  delivery.  Upon  a  refusal  to  dehver,  their 
value  would  be  the  measure  of  the  recovery,  and  this  could 
readily  be  determined  by  the  market  price. 

Where  the  contract  is  to  pay  in  real  estate  however,  as 
claimed  here,  the  identical  piece  of  land  not  being  specified 
nor  even  its  location,  nor  its  value,  an  entirely  different  prop- 
osition is  presented,  one  to  which  it  is  apparent  the  application 
of  the  above-cited  rule  would  be  impossible  and  would  not  be 
necessary.  Conceding  that  a  demand  would  be  required,  it 
should  of  necessity  be  for  some  specific  and  definite  piece  of 
'md,  lot  or  number  of  lots.  Who  is  to  determine  this  in 
such  a  case? 

Real  estate  varies  greatly  in  value  according  to  a  variety  of 
circumstances.  One  lot  may  be  worth  vastly  more  than  an- 
other lot  in  the  same  town.  It  would  be  manifestly  unfair 
that  the  creditor  be  permitted  to  say.  You  shall  convey  to  me 
this  lot  or  tract  of  land,  and  I  will  accept  none  other.  And 
equally  so  would  it  be  to  allow  the  debtor  to  say,  I  will  convey 
this  and  none  other.  Without  violation  of  the  terms  of  the 
contract,  the  creditor  might  refuse  to  accept  a  conveyance  of 
that  offered,  and  the  debtor  might  decline  to  convey  that 
demanded.  If  nothing  could  be  accomplished  by  a  demand, 
why  its  necessity? 

But,  say  counsel,  it  was  the  duty  of  the  creditor  to  make 
a  selection  of  the  lots  desired  and  then  demand  a  conveyance 
of  them.  Surely  it  cannot  be  contended  that  the  burden  of 
expense  and  labor  was  upon  the  plaintiff  to  investi'  ate  the 
public  records  and  ascertain  what  lots  were  owned  by  defend- 
ants. If  as  is  suggested  the  defendants  gave  to  plaintiff  a 
list  of  their  lots  and  told  her  to  select  two  in  settlement  of 
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the  contract,  and  she  failed  to  notify  them  of  any  selection, 
then  such  failiu'e  was  a  refusal  to  accept  any,  and  the  act  of 
defendants  waived  any  demand  even  if  necessary  in  the  first 
instance. 

We  are  clearly  of  opinion  that  where  a  contract  is  for  pay- 
ment by  conveyance  of  real  estate,  before  the  rule  can  be 
invoked  that  there  must  fii-st  be  a  demand  and  refusal  of 
conveyance  in  order  to  sustain  an  action  to  recover  the  value 
of  the  services  rendered  or  the  amount  paid  by  the  payee, 
the  contract  must  be  so  specific  and  definite  in  its  terms 
that  it  could  be  enforced  by  a  suit  for  specific  performance. 
This  is  not  such  a  case. 

Moreover,  as  we  have  stated,  there  was  evidence  of  a  suffi- 
cient demand,  if  one  wiis  necessary.  Whatever  may  have 
been  plaintiff's  language  in  requesting  a  settlement,  as  testi- 
fied to  by  her,  the  defendants  treated  it  as  a  demand  for  a 
conveyance  by  offering  to  convey  to  her  lots  in  Montclair. 
Her  failure  to  accept  the  offer  was  equivalent  to  her  refusal. 

The  opinion  may  have  \)een  in  error  in  saying  that  the  lots 
in  Montclaii'  which  defendants  offered  to  convey  were  shown 
to  have  been  incumbered,  but  this  is  immaterial  in  the  view 
which  we  take  of  the  vital  issues  in  the  ca«e.  The  fact  of 
theu'  incumbrance  or  nonincumbrance  is  not  essential  to  our 
c(jnclusions. 

The  petition  for  a  rehearing  is  denied. 


[No.  1387.] 
Ibving  v.  The  City  of  Highlands. 

1.  ClTIKS  AND  TowN-^— License— BoKus. 

Where  the  ordinances  of  a  city  auilioiize  tlie  iRsuance  of  license  to 
mechanics  following  the  trade  <«f  I'liinihfrs.  iu  ordtr  to  maintain  an 
action  for  damage  atrainst  the  city  for  refusinir  to  issue  a  license, 
the  plaintiff  must  prove  that  he  hjis  done  everything  which  the 
ordinances  require.     And  where  it  was  required  that  an  application 
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for  licenee  must  be  accompanied  by  a  bond  approved  by  the  city 
council,  he  must  prove  that  he  tendered  a  bond  in  the  form  and 
amount  required  and  that  it  was  approved  by  the  council. 

2.  Crnus  and  Towns — Tokts. 

A  city  is  not  liable  in  tort  for  the  manner  in  which  it  exercises  its  dis- 
cretionary and  legislative  powers.  Where  the  bond  of  an  applicant 
for  plumber's  license  was  rejected  by  the  city  council,  he  should 
have  given  a  new  bond  to  meet  the  objection,  or  else  have  taken 
steps  to  compel  the  council  to  approve  the  bond  presented. 

3.  License — Bond. 

Where  an  applicant  for  license  as  a  plumber  executed  his  bond  ander 
the  name  of  the  North  Denver  Plumbing  Company,  it  was  properly 
refused  unless  the  company  had  been  incorporated. 

Appeal  from  the  District  Court  of  Arapahoe  County, 

Mr.  Chas.  M.  Bice,  for  appellant. 

Mr.  F.  A.  Williams  and  Mr.  G.  Q.  Richmond,  for  ap- 
pellee. 

BissELL,  J.,  delivered  the  opinion  of  the  court. 

Irving  was  a  plumber  and  drain  layer  by  trade  and  did 
business  in  the  city  of  Highlands.  He  followed  it  for  a  year 
or  so  under  the  authority  of  the  city  and  on  their  license,  and 
made  application  for  another  issue  in  January,  1894.  His 
applications  covered  both  branches  of  his  business  and  re- 
quired separate  licenses  for  which  there  were  separate  fees, 
being  ilO.OO  for  the  plumber's  license,  and  130.00  for  the  drain 
layers.  When  he  made  the  application  in  January,  1894,  it 
was  given  to  the  city  engineer  and  he  tendered  two  bonds 
executed  by  Ochiltree  and  Merrill  to  insure  his  observance  of 
the  ordinances  of  the  city  and  a  correct  performance  of  his 
work.  The  applications  were  indorsed  "  approved  by  the 
engineer,"  and  the  bonds  with  the  application  were  turned 
over  to  the  city  council  for  approval.  The  bonds  were  re- 
ferred to  the  !i '  attorney  who  did  not  regard  them  as  prop- 
erly executed  and  they  were  returned  to  Irving,  or  he  was 
advised  that  they  were  insufficient  in  form.     He  seems  to  have 
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made  out  another  set  and  tendered  them  but  when  they  came 
before  the  city  council  they  were  disapproved  and  a  license  was 
never  issued.  Irving  continued  to  do  work  under  monthly 
permits  issued  by  the  proper  department  until  May  when  his 
bonds  were  finally  rejected  and  no  future  authority  was  given 
him  to  cany  on  his  business.  He  or  an  employee  was  prose- 
cuted once  or  twice  for  violation  of  the  ordinances  in  attempt- 
ing to  do  work  without  a  license  and  Irving  brought  this  suit 
against  the  city  to  recover  damages  for  an  arbitrary  and  mali- 
cious refusal  to  issue  him  a  permit  to  carry  on  his  trade.  By 
his  complaint  he  attempted  to  state  a  cause  of  action  in  tort 
for  an  arbitrary  and  malicious  refusal  to  grant  him  a  license 
and  set  up  his  damages  as  amounting  to  some  $7,000.  To 
sustain  his  case  he  offered  proof  of  the  amount  of  business 
which  he  had  done  in  the  city  when  he  was  acting  under  a 
dcense  and  of  his  profit,  and  gave  evidence  tending  to  show 
its  diminution  and  practical  destruction  in  that  locality  be- 
3ause  of  this  failure.  In  order  to  sustain  his  case  it  was 
necessaiy  for  him  to  show  a  compliance  with  the  ordinances 
regulating  these  matters  and  this  he  attempted  to  do.  As  we 
look  at  the  record  he  did  not  sustain  his  contention  that  the 
city  had  arbitrarily  or  maKciously  refused  to  issue  a  license. 
While  the  ordinances  were  doubtless  before  the  court  at  the 
trial,  only  a  few  sections  are  incorporated  into  the  record,  and 
we  have  only  parts  before  us  from  which  to  determine  what 
the  duties  of  the  city  and  the  rights  of  the  plumber  are. 
These  incorporated  sections  do  not  show  what  officer  was 
charged  with  the  duty  to  issue  a  license,  nor  whether  the 
right  and  authority  was  given  to  any  particular  officer  for 
this  purpose,  nor  do  they  show  the  restrictions  or  limitations 
placed  on  the  applicant  or  tlie  officer.  It  is  consequently 
quite  impossible  for  us  to  determine  whether  in  any  other 
particulars  than  those  which  will  be  afterwards  referred  to, 
the  city  took  action  on  the  application,  or  that  any  officer  de- 
clined to  issue  the  permit.  The  case  is  defective  in  that  re 
spect,  and  on  this  appeal  there  is  not  enough  in  the  record  tc 
establish  what  is  necessary  to  enable  the  plaintiff  to  recover. 
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There  is  a  further  difficulty  disclosed  by  one  section  of  the 
ordinance  respecting  licenses.  This  section  prescribes  that 
any  mechanic  or  firm  may  on  application  to  the  city  engineer 
and  the  payment  of  a  license  fee  to  the  treasurer  receive  a 
license.  There  is  a  proviso  that  no  application  shall  be  con- 
sidered unless  it  is  accompanied  by  a  bond  in  the  sum  of 
-'11,000  with  resident  sureties  paying  tax  on  real  estate  on 
twice  the  amount  of  the  bond  which  must  be  approved  by  the 
city  council.  It  is  quite  clear  that  to  maintain  an  action  for 
damages  against  the  city  in  tort  for  refusing  to  issue  a  license, 
the  plaintiff  must  prove  that  he  has  done  everything  which 
the  ordinance  requires ;  he  must  show  his  application,  its  ap- 
proval or  wrongful  rejection  by  the  engineer,  and  the  payment 
of  the  license  fee.  This  he  did.  But  he  must  go  farther. 
He  must  prove  that  he  tendered  a  bond  in  the  form  required 
by  the  ordinances  with  the  requisite  sureties,  and  that  the 
bond  was  approved  by  the  city  council.  He  made  an  attempt 
to  do  this,  but  he  signally  failed.  He  gave  notice  to  produce 
the  bonds  but  they  had  evidently  been  lost,  and  they  were 
not  forthcoming.  When  lie  attempted  to  prove  what  the 
bonds  were,  he  was  unable  to  state  with  accuracy  their  terms, 
form,  or  conditions,  nor  did  he  give  evidence  that  the  city 
council  approved  them.  This  would  undoubtedly  defeat  his 
suit  unless  he  was  able  also  to  establish  that  the  nonapproval 
was  arbitrary  and  malicious.  The  evidence  did  not  even  tend 
in  this  direction.  It  is  always  true  that  a  city  is  not  liable 
in  tort  for  the  manner  in  which  it  exercises  its  discretionaiy 
aynd  legislative  powers.  This  doctrine  is  recognized  by  all  the 
cases.  2  Dillon  on  Mun.  Corp.  §  949 ;  1  Beach  on  Public 
Corp.  §  268 ;  Duke  v.  Mayor  ^  City  Council  of  Rome^  20 
Ga.  635. 

Authorities  might  be  multiplied  in  this  direction,  but  none 
have  been  cited  to  the  contrary,  and  it  is  a  point  about  which 
all  the  courts  agree.  These  ordinances  gave  the  council  the 
power  and  imposed  on  it  the  duty  to  pass  on  and  approve 
the  sufficiency  of  these  bonds.  When  they  refused  to  approve 
them,  Irving's  remedy  was  either  to  supply  new  bonds  meet- 
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ing  the  objections  which  were  urged  in  the  council,  or  else  to 
proceed  against  them  to  compel  them  to  approve,  as  indicated 
in  Harding  v.  The  People,  10  Colo.  387.  ^ 

Evidence  was  offered  respecting  the  objections  made  to  the 
bonds  and  it  is  quite  plain  that  the  bonds  were  not  in  the 
proper  form,  and  the  council  were  entirely  right  in  refusing 
to  accept  them  in  that  form.  The  case  discloses  the  fact 
that  Ir\dng  was  doing  business  as  an  individual,  though  he 
had  a  sign  and  transacted  business  under  the  name  of  the 
North  Denver  Plumbing  Company.  When  he  executed  his 
bonds  he  executed  them  in  the  name  of  the  North  Denver 
Plumbing  Company,  by  C.  Irving.  The  city  attorney  ob- 
jected to  the  form  of  the  bond,  and  insisted  that  Irving  ought 
to  execute  it  in  his  own  name,  if  he  was  the  only  person  inter- 
ested in  the  business,  or  that  he  should  incorporate  if  he 
wanted  to  execute  a  bond  in  the  name  of  the  company  by 
himself  as  agent  or  attorney  in  fact.  This  was  quite  proper 
because  the  city  would  have  had  some  difficulty  in  case  of  a 
breach  to  establish  Irving's  liability  as  the  North  Denver 
Plumbing  (Company.  Proof  that  he  was  the  individual  doing 
business  under  that  name  would  be  a  matter  of  e^adence 
aliunde  the  instrument  and  he  had  no  right  to  impose  on  the 
city  the  burden  of  establishing  that  fact  in  order  to  recover 
on  an  instrument  given  to  secure  his  observance  of  the  city 
ordinances.  The  city  attorney's  objection  was  very  properly 
made  and  Irving's  duty  was  to  prepare  other  bonds  and  tender 
them  to  the  city  C(^uncil,  who  would  probably,  if  the  sureties 
had  been  good,  have  approved  the  bonds  and  issued  the  license. 
Whether  this  is  the  only  question  or  not,  it  is  quite  impossi- 
ble for  us  to  determine,  for  it  may  be  notwithstanding  Irving's 
testimony  respecting  the  financial  responsibility  of  his  sureties 
the  council  knew  them  better  than  he  did  and  may  have  re- 
garded their  bonds  as  worthless.  At  all  events,  it  was  for 
that  body  to  pass  on  the  sufficiency  of  the  bonds  both  as  to 
form  and  as  to  substance,  and  in  their  discretion  accept  or  re- 
ject them.  If  they  saw  fit  to  refuse  them,  Irving  should  then 
have  proceeded  to  compel  them  to  accept  the  bonds,  oi-  if  he 
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chose  to  adopt  the  other  hypothesis  and  attempt  to  recovei 
for  the  injuries  to  his  business  on  account  of  an  arbitrary  and 
malicious  refusal,  he  should  have  given  some  evidence  to  that 
point.  The  abstract  contains  none,  nor  are  we  able  to  find 
any  in  the  transcript  which  we  have  read. 

In  the  case  as  the  plaintiff  made  it,  a  nonsuit  was  very 
properly  granted  and  the  judgment  will  therefore  be  affirmed. 

Affirmed. 


[No.  1353.] 
The  Troy  Laundry  a.nd  Machinery  Co.  v.  The  City  of 

Denver. 

Gabnishment  —  Municipal  Couporations  —  Officebs'  Salaries  — 
Public  Policy — Statute. 

A  municipal  corporation  is  not  subject  to  gai'nishment  for  the  salary  of 
a  public  officer,  on  the  ground  of  public  policy.  The  act  of  1891 
(Sess.  Laws,  1891.  page  234)  making  municipal  corporations  subject 
to  garnishraeut  the  same  as  private  corporations  and  persons,  was 
not  intended  to  tnake  such  corporation  liable  to  garnishment  for 
officers*  salaries. 

Appeal  from  the  District  Court  of  Arapahoe  County, 

Mr.  R.  D.  Thompson,  Mr.  Ben  B.  Lindsey  and  Mr. 
Fbed  W.  Parks,  for  appellant, 

Mr.  F.  A.  Williams,  Mr.  G.  Q.  Richmond,  Mr.  Brooks 
E.  Shell,  Mr.  George  C.  Noruis  and  Mr.  Emerson  J. 
Short,  for  appellee. 

Wilson,  J.,  delivered  the  opinion  of  the  court. 

Appellant  recovered  a  judgment  against  one  W.  A.  Beggs, 
and  garnishee  process  thereon  was  issued  to  the  city  of  Den- 
ver, of  which  Beggs  was  a  salaried  official,  holding  the  posi- 
tion of  boiler  inspector. 
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The  deteriiiinHtioii  of  one  question  is  decisive  of  the  appeal. 
Is  a  municipal  corporation  subject  to  garnishment  for  the 
salary  of  one  of  its  officers  ? 

It  is  conceded  that  such  is  not  the  case  unless  authorized 
by  the  terms  of  a  legislative  enactment  of  1891,  which  is  as 
follows  : 

"  Be  it  enacted,  etc.  That  all  municipal  corporations  shall 
l)e  subject  to  garnishment  upon  writ^  of  attachment  and  exe- 
cutions in  the  same  manner  that  private  corporations  and 
persons  are  now,  or  may  hereafter  be,  subject  to  garnishment 
under  such  writs."  Sess.  Laws,  1891,  p.  234.  This  statute 
was  considered  and  the  question  here  involved  passed  upon 
by  this  court  at  its  January  term,  1897.  Lewis  v.  City  of 
Denver^  9  Colo.  App.  328.  After  a  thorough  and  full  con- 
sideration of  the  able  brief  of  plaintiff's  counsel,  and  a  careful 
review  of  the  opinion  in  that  case,  we  see  no  reason  to  modify 
the  views  there  expressed  or  change  the  conclusions  there 
reached.  It  was  there  held  that  the  official's  salary  was  not 
subject  to  garnishment. 

This  is  the  rule  well  settled  and  supported  by  the  great 
weight  of  authority  in  the  absence  of  a  statute.  It  is  based 
upon  generally  recognized  grounds  of  public  policy,  which 
are  sufficiently  set  forth  and  discussed  in  the  former  opinion 
of  the  court.  For  the  reasons  there  given,  which  it  is  wholly 
unnecessary  to  amplify  or  repeat,  we  think  it  was  not  the 
intention  of  the  legislature  to  abrogate  this  rule  by  the  statute 
of  1891.  This  provided  simply  that  municipal  corporations 
should  be  subject  to  garnishment  process  in  the  same  mamier 
as  private  corporations  and  persons.  These  latter  are  liable 
under  the  process  for  any  debts  in  money  or  property  which 
they  might  owe  to  the  judgment  or  attachment  debtor.  The 
liability  of  a  city  to  one  of  its  officers  for  the  paj-ment  of  his 
salary  of  a  definite  amount  fixed  by  law  is  not  a  debt  within 
the  meaning  of  the  garnishment  statutes.  It  grows  out  of  no 
contract,  express  or  implied,  out  of  no  contractual  relation, 
and  payment  may  be  enforced  by  mandamus. 

Counsel  have  cited  us  to  several  decisions  of  this  couit, 
Vol.  XI — 24 
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Marks  V.  Anderson^  1  Colo.  App.  4 ;  Rallowell  v.  Leaf  green, 
3  Colo.  App.  25 ;  West  v.  Hanson  Produce  Co.^  6  Colo.  App. 
472,  wherein  he  contends  it  was  held  that  the  to  of  the 
liability  of  a  garnishee  is,  Could  the  defendant  in  his  own 
name  maintain  an  action  against  the  garnishee  for  tlio  mono}' 
or  property  in  the  hands  of  the  garnishee  and  sought  to  be 
reached  by  garnislnnent  process  ?  We  differ  with  him  in  his 
views  as  to  the  holding  of  the  court.  In  each  case  it  went 
only  to  the  extent  that  a  recovery  against  the  garnishee  could 
not  be  had  unless  the  defendant  could  recover  from  him  what 
the  plaintiff  sought  to  secure  by  garnishment.  It  was  by  no 
means  held  that  this  was  the  only  test.  A  garnishee  might 
be  liable  to  the  defendant  for  damages  in  an  action  of  negli- 
gence, but  surely  it  will  not  be  claimed  that  this  liability 
could  be  the  subject  of  garnishment.  The  true  rule  and  test 
as  approved  by  the  consensus  of  the  best  authorities  is,  thai 
a  debt  for  which  a  judgment  might  be  rendered  against  a 
garnishee  must  be  one  for  which  the  defendant  might  main- 
tain against  him  an  action  in  debt,  or  indebitatus  assumpsit. 
Drake  on  Attachment,  §  545.  Neither  form  of  action  was 
maintainable  save  upon  debts  arising  upon  contract  express 
or  impUed.  Our  code  has  abolished  the  distinctions  between 
the  old  forms  of  actions,  but  it  does  not  obliterate  the  dis- 
tinction between  the  character  of  actions,  nor  destroy,  modify 
nor  change  the  well-known  and  generally  accepted  meaning 
ot  legal  terms  and  phrases  based  upon  such  distinctions. 
Daniehon  v.  Crude,  11  Colo.  87.  Blackstone  says,  "  The  legal 
acceptation  of  debt  is  a  sum  of  money  due  by  certain  and  ex- 
press agreement."     Commentaries,  p.  155. 

Counsel  urge  upon  oui-  consideration  the  authority  and 
reasonmg  of  a  case  in  Alabama.  Oitj/  Council  of  Mont gomer;^ 
".  Van  Dorn,  41  Ala.  505,  There  the  court  held  that  undei 
a  statute  the  salaiy  of  a  city  officer  was  subject  to  garnishment. 
The  phraseologj'^  of  the  statute  is  not  given  in  the  opinion , 
neither  is  that  of  the  statute  regulating  garnishment.  It  ap- 
peared, however,  that  previous  to  the  enactment  of  this  stat- 
ute, the  question  had  been  squarely  presented  to  the  supreme 
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court  of  the  state,  and  it  had  been  expressly  held  that  under 
the  law  as  it  then  existed,  the  salaiy  of  an  officer  of  a  muni< 
ipal  corporation  could  not  b-'  oarnislieed.  In  this  case  the 
court  said  that  the  intention  of  the  legislature  was  manifest 
by  a  comparison  of  the  history  of  the  adjudications  and  legis- 
lation upon  the  subject,  and  that  the  object  of  the  statute  wa>< 
ob"vdou.sly  to  overthrow  tlie  doctrine  of  the  adjudicated  cases, 
which  had  held  that  official  salaries  could  not  be  reached  by 
garnishment  process.  These  very  impoi-tant  considerations, 
which  are  lacking  in  the  case  at  bar,  it  is  reasonable  to  pre- 
sume had,  and  properly  so,  a  decisive  and  potent  influence 
upon  the  court  in  arriving  at  its  conclusion.  The  statute, 
too,  was  said  by  the  couit  to  !)e  very  broad  and  comprehensive 
in  its  terms.  In  the  light  of  these  facts,  the  reasoning  of  the 
court  was  presumably  sound,  but  it  was  applicable  only  to  the 
particular  statutes  of  that  state.  We  cannot  concede  its 
force  when  applied  to  the  construction  of  special  statutes  of 
Colorado,  which  may  be  different  in  material  and  essential 
particulars  from  those  which  ihe  Alabama  court  had  under 
consideration. 

Garnishment  is  a  strictly  statutory  remedy,  and  it  cannot 
be  extended  by  construction  to  cases  which  are  not  within 
^X)th  its  letter  and  spirit.  It  is  true  that  the  garnishment 
statutes  of  Colorado  specifically  require  that  they  shall  be 
liberally  construed  so  as  to  promote  their  objects.  Code. 
sec.  140.  This  applies  however  only  to  the  enforcement  of 
the  remedy  after  jurisdiction  has  attached.  It  does  not  per- 
mit courts  to  enlarge  or  extend  by  implication  the  scope  of 
the  statutes,  so  as  to  bring  within  their  jurisdiction  any  cases 
except  those  to  which  the  statutes  manifestly  and  clearly 
apply.  As  to  this,  the  rule  of  strict  construction  prevails, 
the  statutes  being  in  derogation  of  the  common  law.  Colo. 
Fuel  ^  Iron  Co.  V.  Blair,  6  Colo.  App.  40. 

It  is  conceded  as  an  elementar}^  canon  of  construction  that 
in  the  interpretation  of  a  statute  courts  must  be  controlled 
by  the  intent  of  the  legislature,  if  such  intent  is  manifest  or 
can  be  ascertained  under  any  of  the  recognized  rules  of  stat- 
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utoiy  construction ;  where  such  intent  is  doubtful,  it  is  also 
a  settled  rule  that  in  the  consideration  of  the  prorisions  of 
any  statute,  they  ought  to  receive  such  a  reasonable  construc- 
tion, if  the  words  and  subject-matter  will  admit  of  it,  as  that 
the  existing  rights  of  the  public  or  of  individuals,  be  not  in- 
fringed. Sutherland,  Statutory  Construction,  §322;  Waleit 
V.  Stetson,  2  Mass.  146.  It  has  been  uniformly  held  that  by 
reason  of  high  considerations  of  pubKc  policy,  the  salary  of  a 
public  official,  whether  state,  county  or  municipal,  was  not 
subject  to  garnishment,  not  because  of  any  exemption  right 
to  which  the  officer  was  entitled,  but  because  the  interests  of 
the  public  demanded  it.  The  statute  in  question  can  be  given 
a  reasonable  construction  without  holding  that  it  was  the 
legislative  intent  to  abrogate  this  settled  and  wliolesorae  rule 
of  public  policy.  If  such  had  been  the  intent,  it  is  to  be  pre- 
sumed that  it  would  have  been  made  clearly  manifest,  as 
could  easily  have  been  done  by  the  use  of  language  of  clear 
and  unmistakable  import. 

Private  corporations  and  pereons  are  subject  to  garnish- 
ment when  the  relation  of  debtor  and  creditor  exists  between 
them  and  the  judgment  or  attachment  debtor.  When,  there- 
fore, the  legislature  provided  by  the  statute  in  question  that 
municipal  corporations  should  be  subject  to  garnishment  in 
the  same  manner  jis  private  corporations  and  persons,  it  will 
be  presumed  that  the  intent  was  to  make  them  subject  only 
when  such  relation  existed  according  to  the  strict  legal  sig- 
nificance and  import  of  the  words  debtor  and  creditor  as  used 
in  the  statutes  providing  for  and  regulating  garnishment 
proceedings.  For  reasons  heretofore  given,  we  are  of  opinion 
that  the  duty  or  obligation  resting  upon  a  municipality  to 
pay  to  its  officers  the  salaries  fixed  by  law  does  not  establish, 
nor  is  it  embraced  in  this  relationship  in  the  legal  sense  of 
these  words  as  used  in  the  statutes. 

Defendant  invokes  the  doctrine  of  stare  decisis.  Whatever 
force,  if  any,  there  may  be  in  this,  it  is  unnecessary  for  us  to 
discuss,  as  our  conclusions  are   based  upon   considerations 
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wholly  independent  of  the  rules  pertaining  to  that  principle 
of  law. 

Counsel  urge  that  if  in  this  case  the  municipal  corporation 
is  held  to  be  exempt  from  garnishment,  nevertheless  the  piivi- 
lege  of  exemption  may  be  and  has  been  waived  by  the  city. 
We  express  no  opinion  as  to  the  legal  proposition  announced, 
but  as  to  the  existence  of  the  fact  claimed,  we  must  take  issue. 
The  garnishee  in  its  answer  alleged  that  it  was  a  municipal 
corporation,  that  the  defendant  was  one  of  its  officers,  reg- 
ularly appointed  in  pursuance  of  law,  that  the  only  money 
owed  by  it  to  him  was  on  account  of  and  for  his  regular  salary 
as  such  officer,  that  "therefore  "  it  showed  to  the  court  that 
such  salary  was  not  subject  to  garnishment,  and  that  it  was 
not  subject  to  garnishment  "for  the  salary^  of  said  officer  or 
of  any  of  its  public  officei-s,"  and  "wherefore"  the  garnishee 
prayed  to  be  "hence  discharged  with  its  costs  in  this  behalf 
expended."  It  seems  clear  that  the  city  did  raise  and  hisist 
upon  its  privilege  of  exemption.  Without  answer,  the  facts 
upon  which  the  claim  to  the  right  of  exemption  was  depend- 
ent, would  not  have  appeared.  They  would  have  been  dehors 
the  record,  and  hence  a  motion  to  quash  without  answer 
would  not  have  been  available. 

It  may  be  urged  from  a  moral  standpoint  that  a  creditor 
should  not  be  deprived  of  this  remedy,  sometimes  possibly 
his  sole  one,  for  the  collection  of  a  debt  lawfully  and  justly 
due  to  him,  but  higher  considerations  of  public  policy  must 
prevail.  Private  right  must  yield  to  public  right.  It  is  better 
that  a  creditor  of  one  having  claim  to  public  moneys  should 
submit  to  the  inconvenience  and  hazard  of  awaiting  theii 
payment,  than  that  he  should  embarrass  the  government  or 
officers,  in  the  administration  of  the  public  j-e venue  or  of  the 
pubUc  business,  by  his  private  controversies.  Pruitt  v.  Arm- 
Strom/,  56  Ala.  309, 

The  judgment  will  be  affirmed. 

Affirmed. 
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[No.  1385.] 
Oakes  v.  Milleb. 

1.  Dbckit. 

False  representations  by  a  vendor  that  a  creek,  bordering  land  sold,  had 
never  overflown  and  would  not  overflow  its  banks,  relied  upon  by 
the  vendee,  who  was  ignorant  of  the  facts,  will  support  an  action 
for  damage,  caused  by  an  overflow,  to  property  placed  on  the  land, 
in  reliance  on  the  representations,  by  the  vendee. 

2.  Same — Contributory  Negligence. 

In  an  action  for  damage  to  property  caused  by  overflow  from  the  waters 
of  a  creek,  by  a  vendee  against  a  vendor,  the  plaintifi  is  not  charge- 
able with  contributory  negligence,  where  he  relied  upon  the  false 
representations  of  the  vendor  that  the  creek  never  overflowed. 

3.  False  Representations — Instructions. 

In  an  action  for  deceit  it  was  proper  to  refuse  an  instruction  based  on 
the  ignorance  of  the  defendant  of  the  falsity  of  the  representations 
when  his  own  evidence  showed  that  he  knew  they  were  false. 

Appeal  from  the  District  Court  of  Arapahoe  County. 

Mr.  W.  J.  Weeber  and  Mr.  M.  B.  Carpenter,  for  ap- 
pellant 

Mr.  Chas.  M.  Bice,  for  fi      Uee. 

Thomson,  P.  J.,  delivered  the  opinion  of  the  court. 

Action  for  deceit  by  appellee  against  appellant.  The  com- 
plaint alleged  that  in  July,  1894.  the  plaintiff  was  induced  to 
[mrchase  from  the  defendant,  for  the  purpose  of  a  residence, 
and  to  be  used  for  raising  hogs  and  poultiy,  a  small  tract  of 
land  bordering  on  Cherry  creek,  in  Arapahoe  county,  by  th(» 
false  representation  of  the  defendant,  that  the  water  in  Cherrj 
creek,  which,  at  the  time,  was  very  low,  never  would  rise,  and 
never  had  risen,  more  than  seven  inches  higher  than  it  was 
tiien  running ;  that  the  defendant,  when  he  made  the  re  pre 
sentation,  knew  the  character  and  habits  of  Cherry  creek,  and 
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knew  that  the  water  was  at  any  time  liable  to  rise  in  the 
creek  from  ten  to  twenty  feet,  and  overflow  its  banks,  and 
thiit  the  land  was  not  a  suitable  place  to  raise  hogs,  or  safe 
for  a  residence  ;  that  shortly  after  the  purchase,  the  water  in 
Cherry  creek  rose  three  feet,  and  overflowed  the  land,  and 
carried  off  and  destroyed  a  number  of  articles  of  personal 
property  belonging  to  the  plaintiff.  The  complaint  further 
averred  that  the  plaintiff  paid,  of  the  purchase  price  of  the 
land,  150.00  in  cash,  and  gave  his  notes  for  the  residue,  se- 
cured by  mortgage  upon  other  property  belonging  to  him; 
that  he  built  a  house  upon  the  land,  which  he  afterwards  re- 
moved, and  that  the  time  he  expended  on  the  building  and 
removal  of  the  house  was  worth  SlOO;  that  the  mortgaged 
property  was  taken  by  the  defendant  and  applied  on  the  pur- 
chase price  of  the  land  ;  that  the  plaintiff,  when  he  made  the 
purchase,  knew  nothing  of  the  liability  of  Cherry  creek  to 
overflow,  and  relied  on  the  defendant's  representations ;  that 
upon  discovering  that  the  representations  were  false,  he  made 
and  acknowledged  a  deed  reconveying  the  land  to  the  defend- 
ant and  tendered  it  to  him,  and  also  demanded  a  return  of 
the  §50.00  which  he  had  paid  and  the  notes  and  mortgage, 
but  that  the  defendant  refused  to  receive  the  deed,  or  return 
the  money,  or  the  notes  and  mortgage.  The  complaint  con- 
tained a  tender  of  the  deed,  and  alleged  the  total  damage  by 
reason  of  the  fraud  to  be  ^76.80,  for  which  sum,  with  costs, 
judgment  was  prayed.  The  trial  eventuated  in  a  verdict  and 
judgment  in  the  plaintiff's  favor  for  $405,  and  the  defendant 
appealed . 

Upon  a  careful  examination  of  the  record,  we  are  unable  to 
find  any  reason  for  a  reversal  of  this  judgment.  There  was 
evidence  that  at  the  time  of  the  transaction  tlie  plaintiff  was 
a  stranger  to  Cherry  creek,  and  knew  nothing  of  its  character 
or  habits;  that,  in  company  with  the  defendant,  while  looking 
at  the  land  with  a  view  to  its  purchase,  he  saw  the  creek  for 
the  first  time,  and  asked  the  defendant  whether  it  ever  rose, 
and  the  defendant  replied  that  it  sometimes  did,  seven  or 
eight  inches ;  that  it  would  not  rise  more  than  seven  or  eiglil 
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inches,  and  if  it  ever  did  rise,  it  would  not  come  up  to  the 
bank.  The  plaintiff  testified  tliat  a  rise  no  greater  than  that, 
would  be  attended  with  no  danger,  and  that  he  thereupon 
concluded  the  purchase.  The  occurrence  of  the  flood  shortly 
afterwards,  and  the  loss  as  stated  in  the  complaint,  were 
proven.  There  was  evidence  that  Cherry  creek  was  subject  to 
floods ;  and,  that  the  defendant  knew  its  habits,  conclusively 
appears  from  his  own  testimony,  from  which  we  make  the 
following  extract: 

"Q.  Didn't  you  know  they  had  a  flood  in  Cherry  creek 
every  year,  and  sometimes  twice  a  year,  before  that,  for  years 
before  that? 

"A.  I  did  not  know  it  until  I  lived  there. 

"Q.  I  mean  years  before  the  time  you  moved  out  there  in 
1891,  or  built  this  house? 

"A.  I  only  knew  what  I  saw. 

"  Q.  Have  you  seen  it  ? 

"A.  I  have  seen  floods  in  Cherry  creek,  lots  of  them, 
yes,  sir." 

The  plaintiff  brought  the  deed  of  the  property  into  court, 
and  left  it  there  subject  to  the  order  of  the  defendant.  The 
defendant  as  a  witness  in  his  own  behalf,  denied  that  he  made 
the  representations  attributed  to  him;  but  the  jury  found 
that  he  did,  and  their  verdict  is  conclusive  of  the  fact. 

False  and  fraudulent  representations,  reliance  on  which 
results  in  damage,  are  always  actionable,  and  the  measure  of 
recovery  is  the  loss  which  the  fraud  has  entailed.  The  plain- 
tiff made  tender  of  the  property  he  had  received  in  the  only 
way  in  which  tender  could  be  made  of  such  property,  and 
kept  the  tender  good.  The  sale  was  therefore  rescinded,  the 
defendant  was  restored  to  the  position  in  respect  to  the  land 
I  which  he  had  previously  occupied,  and  the  plaintiff  became 
I  entitled  to  the  consideration  he  had  paid,  as  well  as  the 
amount  of  the  damage  occasioned  by  the  flood. 

Counsel  for  the  defendant  argue  tliat  false  representations 
respecting  land,  to  be  actionable,  must  refer  to  its  title,  qual- 
it}-  or  value.     This  limitation  upon  the  right  of  action  is  not 
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found  in  the  booka.  The  representations  complained  of  re- 
lated to  a  stream  of  water  which  skirted  the  land,  and  the 
risk  an  (Xicupant  would  incur  by  reason  of  the  stream.  It  is 
because  the  stream,  by  the  recurrence  of  a  periodical  habit, 
di-ove  the  plaintiff  off  the  land,  and  destroyed  his  property, 
that  he  appealed  to  a  court  of  justice  for  redress ;  aud  if  he 
was  induced  to  put  his  property  into  a  place  of  danger  by 
statements  of  the  defendant  which  he  believed,  and  which  the 
defendant  knew  were  untrue,  he  is  entitled  to  the  redress 
whicli  he  seeks.  Next,  counsel  say  that  the  damages  were  too 
remote,  and  also  that  the  plaintiff  was  chargeable  with  contrib- 
utory negligence,  because  if  he  had  done  certain  things,  sug- 
gested by  counsel,  his  property  would  not  have  been  destroyed. 
The  damages  were  not  remote.  They  resulted  directly  from 
the  plaintiff's  misplaced  confidence  in  the  defendant's  state- 
ments. The  fraudulent  representations  aud  the  ensuing  loss 
were  cause  and  effect.  Nor  can  the  plaintiff  be  charged  with  1/ 
contributory  negligence.  One  cannot  mislead  another,  and 
then  complain  because  the  other  acted  on  his  representations. 
Very  probably,  the  plaintiff  might  have  left  his  property  at 
some  point  upon  the  land  where  the  flood  would  not  have 
caught  it ;  but,  if  the  defendant's  statements  had  been 
true,  the  place  where  the  property  was  put  was  safe  enough; 
and  a  charge,  coming  from  the  defendant,  that  the  plaintiff' 
was  negligent  because,  in  the  superabundance  of  his  confi- 
dence, he  took  the  defendant  at  liis  word,  falls  stillborn. 

It  is  said  that  the  court  erred  in  admitting  certain  testi- 
mony. We  find  in  the  abstract  only  one  objection  to  evidence 
wliich  was  overruled.  It  was  based  on  no  ground,  and  sup- 
poi-ted  by  no  reason.  Such  an  objection  is  futile.  However, 
after  examining  it,  we  are  unable  to  see  what  legal  reason 
could  be  urged  against  the  evidence. 

The  instructions  given  are  criticised,  but  it  is  only  neces- 
sary to  say  that  they  are  in  accord  with  the  v'iews  which  we 
have  expressed.  Instru(;tion8  were  refused  which  were  based 
on  proposition.s  already  disposed  of.  Tlie  court  did  not  sub- 
mit to  the  jury  the  question  whetlier  the  defendant  knew,  or 


378  Williams  v.  Bishop.  [April  T., 

whether  the  conditions  were  such  that  he  was  bound  to  know, 
or  was  estopped  to  say  that  he  did  not  know,  that  his  repre- 
sentations were  false;  but  the  defendant's  own  testimony 
took  that  question  out  of  the  case,  and  made  its  submission 
unnecessary.     The  judgment  is  aflfirmed. 

Affirmed. 


[No.  1391.] 
Williams  v.  Bishop  bt  al. 

1.  Principal  and  Agent — Commissions. 

Where  real  estate  was  placed  in  the  hands  of  an  agent  to  be  sold  at  a 
certain  price,  and  the  agent  found  a  customer  to  whom  he  showed 
the  property  and  gave  her  the  price,  and  she  asked  for  time  to  con- 
sider the  matter,  and  while  she  was  considering  the  matter  another 
agent  of  the  owners  who  held  a  mortgage  on  the  property  learned 
of  the  fact  and  told  the  customer  that  he  could  procure  the  property 
for  her  at  a  less  price,  and  took  tlie  customer  to  the  owners  with 
whom  she  negotiated  a  purchase  at  a  less  price,  held  that  the  tirst 
agent  was  the  procuring  cause  of  the  sale  and  was  entitled  to  his 
commission. 

2.  Same. 

Where  an  agent  procured  a  purchaser  for  real  estate  and  while  she  was 
considering  tlie  purchase  the  owners  negotiated  a  sale  to  her  at  a 
less  price,  the  fact  that  they  deeded  the  property  to  another  party 
who  deeded  it  to  the  purchaser  would  not  relieve  them  from  paying 
commission  to  the  agent. 

3.  Same. 

Where  a  real  estate  agent  found  a  customer  for  property  placed  in  his 
hands  for  sale,  and  the  owners  knowing  that  the  customer  was  con- 
sidering a  purchase  from  the  agent  sold  to  her  at  a  less  price,  it  was 
not  necessary  that  the  customer  should  have  been  personally  intro- 
duced to  the  owners  by  the  agent  to  entitle  him  to  his  commission, 

Appeal  from  the  District  Court  of  Las  Animas  Qounty. 

Mr.  W.  B.  Morgan,  for  appellant. 

Messrs.  Abbott  &  Abbott,  for  appellees. 
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Thomson,  P.  J.,  delivered  the  opinion  of  the  court. 

Suit  by  real  estate  agent  for  commission.  Judgment  against 
him,  from  which  he  appealed.  The  principal  facts  are  not  in 
dispute.  There  was  some  conflict  in  the  evidence,  but  it  re- 
lated to  immaterial  matters.  The  facts  upon  which  both 
sides  agree  are  determinative  of  the  case,  and  the  others  will 
not  be  noticed. 

The  plaintiff,  Williams,  was  a  real  estate  agent  in  the  city 
of  Trinidad,  The  defendants,  (xeorge  H.  Bishop  and  M.  B. 
Munroe,  were  the  owners  of  certain  real  estate  in  that  city, 
consisting  of  a  lot  with  a  house  upon  it.  The  defendant,  C. 
M.  Bishop  had  charge  of  the  interest  in  the  property  of 
George  H.  Bishop  who  was  his  brother.  The  defendant,  W. 
F.  Munroe,  was  the  husband  of  M.  B.  Munroe,  and  repre- 
sented her  interest.  Her  interest  had  been  conveyed  to  E. 
L.  Blake,  and  stood  in  his  name.  The  conveyance  had  been 
made  as  security  for  a  debt,  and  was,  therefore,  a  mortgage. 
C.  H.  Blake  was  the  brother  of  E.  L.  Blake,  and  in  certain 
transactions  concerning  the  property,  which  will  be  noticed 
hereafter,  acted  for  him.  He  also  had  authority  from  C.  M. 
Bishop  and  W.  F.  Munroe  to  sell  the  property.  About  Sep- 
tember 1,  1895,  C.  M.  Bishop  placed  the  property  with  the 
plaintiff  for  sale  at  $2,300,  exclusive  of  commission.  After- 
wards, W.  F.  Munroe,  on  learning  what  Bishop  had  done, 
declined  to  accede  to  it,  saying  that  the  interest  he  repre- 
sented must  be  sold  at  a  higher  rate.  It  was  then  agreed 
between  these  two  men  and  the  plaintiff  that  the  latter  should 
sell  the  property  for  $2,500,  and  deduct  his  commission  from 
the  pui-cluise  price.  At  this  time  the  plaintiff"  informed  them 
that  he  would  show  the  property  to  a  lady  who  was  desirous 
of  purchasing  real  estate,  and  with  whom  he  was  in  com- 
munication. The  name  of  the  lady  was  Mi's.  Waldron.  She 
lived  out  of  the  city,  and,  as  will  be  seen,  she  finally  became 
the  purchaser  of  the  property.  Shortly  afterwards,  in  pur- 
suance of  prearrangement  with  the  plaintiff,  she  came  to  his 
office,  stating  that  she  had  closed  her  own  matters  out,  and 
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was  ready  to  buy.  He  took  her  to  this  property,  and  showed 
her  through  the  house.  He  priced  it  to  her  at  12,500  in 
accordance  with  his  agreement  with  the  owners'  representa- 
tives. She  expressed  hei*self  as  much  pleased  with  the  house, 
and  took  a  few  days  to  consider  the  proposition.  A  short 
time  afterwards,  m  company  with  C.  H.  Blake,  she  was  look- 
ing at  various  properties  in  the  city.  While  looking  around, 
the  two  happened  to  pass  this  particular  property,  and  she 
called  Blake's  attention  to  it,  saying  that  the  plaintiff  had 
showed  it  to  her  and  had  offered  it  to  her  for  12,500,  and  that 
she  thought  it  was  a  very  pretty  place  for  a  residence.  Blake 
replied  that  he  thought  he  could  sell  it  to  her  for  less  money. 
He  then  took  her  to  the  owners"  representatives,  and  a  sale  of 
the  property  to  her  was  effected  for  i2,300.  The  action  is 
for  a  commission  on  that  sum,  and  whatever  liability  for  the 
commission  there  may  be,  is  against  George  H.  Bishop  and 
M.  B.  Munroe. 

In  Flmierty  v.  Fritz,  5  Colo.  174,  Beck,  J.,  said :  "  The  gen- 
eral principles  of  law  applicable  to  real  estate  brokers  appear 
to  be  well  settled,  and  rules  defining  their  duties  have  been 
l.tid  down  and  sanctioned  by  a  long  course  of  judicial  deci- 
sions, but  difficult  questions  often  arise  whether  or  not  a 
given  state  of  facts  bring  the  agent  within  a  rule  which  im- 
poses a  forfeiture  of  commissions  for  misconduct.  On  such 
questions  some  contrariety  of  opinion  exists.  The  weight 
of  authority  favors  a  stringent  application  of  these  rules  to 
all  cases  falling  clearly  within  their  reason  ;  but  as  to  all 
other  cases,  whenever  it  is  made  to  appear  that  the  agent  is 
the  procuring  cause  of  the  sale,  the  law  leans  to  that  con- 
struction which  will  best  secure  the  payment  of  his  commis- 
sions rather  than  the  contrary."  What  the  learned  judge 
meant  by  his  reference  to  a  forfeiture  of  commissions  for 
misconduct,  is  indicated  in  a  subsequent  portion  of  his  opm- 
ion ;  but  there  is  nothing  whatever  in  this  case  by  which  it 
might  be  included  in  the  class  of  cases  he  had  in  mind.  Ac- 
cording to  the  general  rule  which  he  laid  down  as  governing 
all  other  oases,  if  the  plaintiff  was  the  procuring  cause  of 
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the  sale  to  Mi-s.  Waldron,  he  is  entitled  to  the  commission. 
That  he  was,  does  not  seem  to  me  to  admit  of  a  doubt.  He 
took  her  to  the  property  and  showed  it  to  her,  at  the  same 
time  giving  her  the  price.  She  made  such  examination  of 
the  house  as  she  saw  fit,  and  the  result  was  that  she  was 
impressed  favorably.  She  so  expressed  herself  to  him,  and 
took  a  little  time  to  revolve  the  proposition  in  her  mind. 
Shortly  afterwards  Mr.  Blake  was  taking  her  around  the  city 
to  look  at  other  properties.  He  did  not  show  her  this  proj)- 
erty,  but,  on  passing  it  she  called  his  attention  to  it,  and 
indicated  her  prepossession  in  its  favor,  informing  him  that 
it  had  been  shown  to  her  by  the  plaintiff.  Apparently  Mr. 
Blake  did  not  have  this  property  in  mind  at  all,  and,  so  far 
as  the  evidence  discloses,  Mi-s.  Waldron  would  never  have 
heard  of  it  except  for  the  plaintiff.  As  soon  as  Blake  learned 
that  she  had  examined  this  property,  and  that  she  thought 
it  desirable,  he  took  her  to  the  owners  or  their  representa- 
tives, who  sold  it  to  her  for  a  less  price  than  that  to  which 
they  had  limited  the  plaintiff.  Upon  the  face  of  the  evi- 
dence, except  for  the  olaintiff,  the  sale  would  not  have 
been  made.     He  was,  therefore,  its  procuring  cause. 

But  it  is  argued  for  the  defendants  that,  to  entitle  the 
plaintiff  to  the  commission,  he  should  have  done  something 
more  than  he  did.  Coimsel  object  that  he  did  not  take  her 
around  and  introduce  her  to  his  principals,  and  that  he  did 
not  negotiate  with  her  between  the  time  when  he  showed 
her  the  propertj%  and  the  time  when  Blake  got  hold  of  her. 
Why  he  should  introduce  her  to  the  owners  before  she  had 
come  to  a  final  conclusion  concerning  the  property  and  the 
price,  is  not  evident,  either  from  the  view  of  common  sense, 
or  from  counsel's  argument.  Until  her  determination  was 
reached,  there  was  no  occasion  for  an  introduction.  And 
why  he  should  negotiate  with  her  is  not  clear.  She  had 
given  herself  time  for  consideration.  During  that  time  there 
was  nothing  to  negotiate  about.  If  he  had  persisted  in  ob- 
truding himself  upon  her  while  she  was  thinking  the  matter 
over,  he  would  not  have  displayed  very  good  business  sense, 
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and  would,  possibly,  have  imperiled  the  sale.  Overanxiety 
in  such  a  case  might  have  a  tendency  to  excite  suspicion, 
and  it  is  hardly  good  policy  to  wear  a  proposed  customer  out 
by  excessive  attention. 

But  counsel  venture  the  assertion  that  Mrs.  Waldron  would 
not  have  paid  12,500  for  the  property,  and  that,  therefore, 
the  plaintiff  could  not  have  made  the  sale.  This  statement 
has  no  foundation  in  the  evidence.  Mr.  Blake,  in  his  testi- 
mony, volunteered  the  remark  that  he  knew  Williams  could 
not  sell  her  the  property.  In  the  nature  of  things,  he  could 
not  know  whether  Williams  could  sell  her  the  property  or 
not.  He  was  not  qualified  to  say  that  she  would  not  pay 
$2,600  for  it ;  and  if  she  would,  the  sale  could  be  made.  She 
was  on  the  witness  stand,  but  did  not  say  that  she  would 
not  have  paid  that  price.  It  is  plain  that  when  she  passed 
the  house  with  Blake  she  was  seiiously  considering  the  plain- 
tiff's proposition ;  and  the  speed  with  which  the  bargain  was 
closed  after  she  found  she  could  obtain  the  property  for  less 
than  the  plaintiff's  price,  is  evidence  of  a  desire  to  possess 
it,  and  is  the  reverse  of  an  indication  that  she  would  not  have, 
at  last,  come  to  the  plaintiff's  terms. 

But  the  owners  are  hardly  in  a  position  to  say  that  the 
plaintiff  could  not  liave  made  the  sale.  When  they  placed 
the  property  with  him,  he  informed  them  that  he  had  an  ap- 
plicant for  real  estate,  to  whom  he  would  show  this  property. 
That  applicant  was  Mrs.  Waldron,  although  he  did  not  give 
them  her  name.  The  property  was  afterwards  shown  to  her, 
and  the  figure  named  at  which  it  could  be  procured,  and 
while  she  was  still  considering  the  .purchase  on  the  plaintiff's 
terms  she  told  Mr.  Blake  that  the  plaintiff  had  offered  it  to 
her  at  12,500.  Blake  was  their  agent,  and  his  knowledge, 
so  acquired,  was  their  knowledge.  But  Blake  himself  testi- 
fied that  as  soon  as  he  returned  from  liis  trip  with  Mrs. 
Waldron,  he  told  them  what  she  had  said.  Therefore,  with 
knowledge  that  the  plaintiff  had  procured  a  prospective  pur- 
chaser, to  whom  he  was  endeavoring  to  effect  a  sale,  and 
who  was  still  meditating  upon  his  proposition,  they  found 
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his  client,  took  possession  of  her,  and  by  reducing  the  price 
below  that  which  they  had  authorized  him  to  accept,  rendered 
it  impossible  for  him  to  make  the  sale,  and,  ignoring  him 
entirely,  effected  it  themselves.  He  had  prepared  the  way 
for  a  sale,  and  they  availed  themselves  of  his  preparation  to 
forestall  and  defeat  him.  Under  such  circumstances  I  do 
not  think  they  can  defend  themselves  against  his  claim  by 
sapng  that  the  sale  could  not  have  been  consummated  by 
him. 

It  appears  that  after  the  terms  had  been  agreed  upon  be- 
tween them  and  Mrs.  Waldron,  instead  of  conveying  the 
property  to  her  directly,  they  conveyed  it  to  Blake,  and  she 
took  her  deed  from  him.  The  argument  is  that  as  they  did 
not  sell  the  property  to  the  plaintiff's  client,  but  to  an  entirely 
different  person,  they  incurred  no  liability  to  the  plaintiff, 
and  he  has  therefore,  no  claim  against  them  for  a  commission. 
This  theory  is  not  of  sufficient  consistency  to  possess  a  resist- 
ing force.  Blake  was  merely  a  channel  through  which  the 
title  passed  from  them  to  Mrs.  Waldron,  and  there  was  no 
sale  by  them  except  to  her. 

The  defense  places  great  reliance  upon  the  decision  in 
A/idevon  V.  iSmi/the,  1  Colo.  App.  253,  as  announcing  a  doc- 
trine which  precludes  a  recovery  by  this  plaintiff.  The  facts 
in  that  case  differ  in  some  important  particulars  from  the 
facts  in  this,  so  that  the  conclusion  reached  there,  is  not  nec- 
essarily decisive  here.  Counsel  deduce  from  the  opinion  the 
rule  that  to  entitle  the  agent  to  a  commission,  there  must,  in 
all  cases,  be  a  personal  introduction  by  him  to  his  principal 
of  the  prospective  purchaser ;  and,  perhaps,  the  language  of 
the  opinion  justifies  the  deduction.  In  so  far  as  it  does,  it 
goes  to  an  extreme,  and,  as  I  think,  an  unwarrantable,  length. 
When  the  agent  and  the  purchaser  have  come  to  an  agree- 
ment as  to  terms,  and  nothing  remains  to  be  done,  except  to 
consummate  the  transaction,  it  may  well  be  the  duty  of  the 
agent  to  advise  his  principal  of  what  he  has  done,  and  it  may 
Ije  necessary  to  bring  the  parties  together  t<j  complete  the  sale 
iud  effect  the  transfer.     But  to  say  that  a  principal  who  has 


384  Heath  v.  Vaughn.  [April  T., 

knowingly  interfered  between  the  agent  and  his  client,  while 
the  client  had  the  purchase  under  advisement,  and  the  nego- 
tiation was  still  incomplete,  and  induced  the  latter  to  pur- 
chase directly  from  himself,  can  successfully  resist  a  claim  for 
commission  on  the  ground  that  the  agent  had  not,  in  the  first 
instance,  introduced  him  to  the  prospective  purchaser,  would 
be  to  give  expression  to  a  doctrine  subversive  of  business 
morality.  It  would  be  to  say,  in  effect,  that  a  party  can,  in  a 
court  of  justice,  inteipose  in  his  defense,  bis  own  bad  faith. 
The  decision  in  that  case  was  not  unanimous.  Judge  Bis- 
sell  expressed  his  dissent  in  a  clear  and  forcible  opinion,  in 
which  he  subjected  the  main  authorities  cited  in  the  principal 
opinion  to  a  critical  examination,  and  reached  a  conclusion 
upon  the  law  governing  such  cases  which  commends  itself  to 
my  mind  as  sound.  I  adopt  it  as  applicable  to  the  facts  of 
this  case.  Leaving  that  decision  for  further  comment  when 
a  case  shall  arise  to  wliich  it  is  more  directly  applicable  than 
'  this,  and  considering  this  case  in  the  light  of  its  own  facts, 
it  is  my  opinion  that  the  judgment  should  be  reversed. 

Revened. 


[No.  1398.] 
Heath  v.  Vaughn. 


AccoBD  AND  Satisfaction. 

A  new  agreement  or  i)r()mise  may  l>e  held  to  be  an  accord  and  satisfac- 
tion of  a  prior  a^reemr-tit.  but  in  order  that  a  new  agreement  or 
promise,  before  performance,  may  be  pleaded  in  bar  of  an  action  on 
the  old  agreement,  it  must  clearly  appear  that  the  new  agreement 
or  promise  was  expressly  accepted  as  a  satisfaction. 

Appeal  from  the  Oounty  Court  of  Arapahoe  County. 

Mr.  Willis  B.  Herr  and  Mr.  William  Knapp,  for  appel- 
l.iut. 
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Mr.  H.  S.  Vaughn,  pro  sv  and  Mr.  Horace  PuBiiPS, 
for  appellee. 

Wilson,  J.,  delivered  the  opinion  of  the  court. 

This  suit  was  instituted  in  a  justice  court,  and  hence  there 
are  no  written  pleadings.  Plaintiff  Vaughn  was  a  licensed 
attorney  at  law,  and  as  such  rendered  various  services  for  and 
on  behalf  of  defendant.  The  services  were  not  disputed,  but 
it  seems  that  defendant  objected  to  some  of  the  charges  on 
the  ground  that  they  were  excessive.  After  various  com- 
munications between  the  parties  by  letter  and  otherwise,  it 
was  agreed  that  the  defendant  should  pay  the  sum  of  8100, 
■JSO.OO  cash,  and  the  remaining  850.00  within  thirty  days,  and 
that  plaintiff  should  accept  this  in  full  satisfaction  of  his 
account.  The  first  850.00  was  paid  in  accordance  with  the 
contract,  but  the  remaining  fifty  wa«  not  only  not  paid  within 
the  thirty  days,  but  never  was  paid  nor  even  tendered.  Sev- 
eral months  after  the  expiration  of  tlie  thirty  days,  plaintiff 
commenced  suit  upon  the  original  obligation,  claiming  a  re- 
covery of  the  full  amount  of  his  account  for  services  rendered, 
less  the  payment  which  had  been  made.  Judgment  was  rea- 
dered  in  his  favor  for  the  sum  of  8147. 

Defendant  insists  that  this  judgment  was  en-oneous  on  the 
ground  that  there  had  been  an  accord  and  satisfaction,  and 
that  plaintiff's  only  right  of  action  was  upon  the  substituted 
agreement.     This  is  the  only  error  assigned. 

At  common  law,  accord  and  satisfaction  was  defined  to  be 
the  substitution  of  another  agreement  between  the  parties  in 
satisfaction  of  the  former  one,  and  the  execution  of  the  lattei 
agreement.  Blackstone  says :  •'  Accord  is  a  satisfaction  agreed 
upon  l)etween  the  party  injuring  and  tlie  party  injured,  which 
when  performed  is  a  bar  to  all  actions  upon  this  account." 
8  Commentaries,  15;  Sieher  v.  Amunso/i,  78  Wis.  682;  Bull 
V.  Bull,  43  Conn.  455 :  ffoJton  ".  NohU,  83  Cal.  9.  In  latei 
times,  however,  thLs  definition  has  been  modified,  or  rather,  a 
broader  application  of  the  doctrine  has  been  made  by  many 
respectable  courts,  and  is  sustained  by  the  weight  of  authority. 
Vol.  XI — 25 
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Under  the  old  rule,  it  was  necessary  to  show  performance 
of  the  substituted  agreement,  before  the  plea  of  accord  and 
satisfaction  could  be  successfully  maintained.  Now,  how- 
ever, it  is  held  that  a  new  agreement  or  a  new  pi'omise  may 
in  some  instances  be  held  to  be  a  satisfaction  of  a  prior  one. 
In  such  case  accord  and  satisfaction  can  be  pleaded  in  bar  ol 
a  suit  upon  the  old  contract.  This  is  true,  however,  only 
when  it  appears  from  the  evidence  that  the  new  agreement 
was  expressly  accepted  .is  a  satisfaction.  If  this  does  not 
appear,  or  if  it  does  appear  to  have  been  the  intention  of  the 
parties  that  performance  of  the  new  contract  was  a  condition 
precedent  to  the  satisfaction  of  the  old  one,  the  plea  cannot 
be  sustained.  Pulliam  el  aJ.  v.  Taylor^  50  Miss.  257  ;  Rail- 
way Co.  V.  Fulton,  71  Miss.  388. 

The  question  as  to  whether  the  new  agreement  was  in- 
tended to  be  accepted  as  a  satisfaction  by  the  creditor  is  one 
for  the  jury,  or  for  the  court,  in  case  a  jury  is  waived.  Ber- 
ihll  et  al.  V.  Bissell  el  al.,  6  Colo.  165. 

In  the  case  at  bar,  the  finding  of  the  court  was  that  the 
mere  agreement  of  defendant  to  pay  the  sum  of  $100  in  full 
satisfaction  of  the  indebtedness,  was  not  intended  nor  ac- 
cepted as  a  satisfaction  without  performance.  This  finding 
not  being  manifestly  against  the  weight  of  the  evidence,  will 
not  be  disturbed.  It  may  be  said,  however,  that  it  was  sus- 
tained by,  and  was  in  full  accord  with  the  evidence.  All  of 
the  testimony  goes  to  show  that  the  material  part  of  the  con- 
sideration which  induced  the  plaintiff  to  accept  the  offer, 
was  the  payment  of  the  •'150.00  within  thirty  days.  Defend- 
ant having  failed  in  this,  the  new  agreement  failed,  and 
plaintiff  had  a  right  to  bring  suit  upon  his  original  account. 

The  judgment  will  be  affirmed. 

Affirmed. 
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[No.  1381.] 
Feavebt  v.  Fesleb  et  al, 

1.  (JoNTBACTS — Stipulation  for  Abbitkation. 

Where  a  contiact  provided  that  if  any  difference  should  arise  between 
the  parties  it  should  be  submitted  to  arbitration,  the  word  difference 
meant  disagreement,  and  the  mere  failure  to  pay  a  sum  of  money 
due  under  the  contract  was  not  such  difference  or  disacrreement  be 
tween  the  parties  as  required  an  arbitration  before  suit  brought. 

2.  SAMii — Waiveb. 

In  an  action  on  a  contract  in  which  it  was  stipulated,  that  in  case  of  dif 
ference  between  the  parties  it  slii>uld  be  submitted  to  arbitrators, 
and  neither  the  complaint  nor  the  answer  made  any  claim  on  ac 
count  of  the  stipulation,  it  must  be  held  to  have  been  waived  by 
both  parties. 

A.  Pleading— Answeb. 

Where  the  facts  alleged  in  a  complaint  are  presumptively  within  the 
knowledge  of  the  defendant,  they  cannot  be  put  in  issue  by  an 
answer  that  the  defendant  "has  not  and  cannot  obtain  sufficient 
knowledge  or  information  on  which  to  base  a  belief."  Such  an  an- 
swer is  an  admission  of  the  allegations. 

Appeal  from  the  District  Court  of  Garfield  County. 

Mr.  Edwaed  T.  Taylor  and  Mr.  J.  W.  Dollison,  for 

appellant. 

Messrs.  Rogebs,  Cuthbert  &  Ellis  and  Mr.  C.  W.  DaBt 
ROW,  for  appellees. 

Thomson,  P.  J.,  delivered  the  opinion  of  the  court. 

This  suit  was  brought  by  the  appellant  on  a  contract  be- 
tween his  assignors  and  the  appellee.  Judgment  was  asked 
tor  a  balance  alleged  to  be  due,  and  a  decree  prayed  subjects 
iug  certain  laud  to  the  payment  of  the  judgment.  The  com- 
plaint alleged  that  on  the  7th  day  of  July,  1891,  Youngers  & 
Company,  a  copartnei-ship,  entered  into  a  written  contract 
with  the  defendant  P.  Randolph  Morris,  whereby  they  agreed 
U)  plant  upon  his  farm  2,200  trees,  certain  distances  apart,  at 
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11.25  each,  and  also  to  cultivate  and  care  for  them  during 
the  seasons  of  1892,  1893  and  1894,  and  replace  tho  trees 
which  might  die  from  causes  other  than  those  which  Morris 
bound  himself  to  provide  against ;  that  Morris  agreed  to  pay 
for  the  trees  in  four  equal  installments ;  one  on  May  1, 1892, 
one  on  October  1,  1892,  one  on  October  1,  1893,  and  one  on 
October  1,  1894 ;  that  Morris  paid  the  first  two  installments 
but  failed  to  pay  the  others ;  that  on  the  20th  day  of  May, 

1892,  Youngers  &  Company,  for  a  valuable  consideration, 
assigned  their  interest  in  the  contract,  and  their  rights  there- 
under to  the  plaintiff ;  that  Youngers  &  Company  duly  fur- 
nished and  planted  the  trees,  and  that  they  and  the  plaintiff 
thenceforward  cultivated  and  cared  for  them ;  and  that  tlu- 
plaintiff  and  his  assignors  had  performed  all  of  the  conditions 
of  the  contract  by  them  required  to  be  performed.  It  was 
provided  in  the  contract  that  the  price  to  be  paid  for  planting 
and  caring  for  the  trees  should  be  an  incumbrance  and  lien 
upon  the  land,  and  that  all  of  the  covenants  and  agreements 
of  Morris  should  be  covenants  running  with  the  land.  The 
complaint  further  averred  that  on  the  19th  day  of  Januar}% 

1893,  Morris  executed  a  trust  deed  conveying  the  land  to  the 
defendant,  Darrow,  to  secure  a  promissory  note  to  the  defend- 
ant Bolles  for  §8,500,  and  afterwards,  on  the  9th  day  of  De- 
cember, 1893,  conveyed  the  land  by  warranty  deed  to  the 
defendant  Fesler,  and  alleged  that  the  conveyances  were 
fraudulent,  and  that  at  the  time  of  their  execution  the  several 
grantees,  and  tlie  beneficiary  in  the  deed  of  trust,  had  full 
knowledge  of  the  rights  of  the  plaintiff  in  the  premises. 

The  contract  contained  the  following  provision:  "It  is 
hereby  understood  and  agreed  by  and  between  the  parties 
hereto  that  should  any  difference  arise  in  regard  to  the  propei 
performance  of  work  or  payments  or  agreements  to  be  kepi 
and  performed  by  either  party  hereto,  under  this  agreement, 
then  such  difference  shall  be  left  to  three  arbitrators,  each 
party  hereto  to  select  one,  and  the  two  thus  selected  to  select 
a  third,  and  the  decision  of  said  arbitrators  shall  be  final  antl 
binding  upon  all  parties  in  interest  under  this  agreement." 
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The  answer  of  Morris  denied  fraud  in  the  conveyances, 
and  contained  the  following :  "  Admits  that  said  Youngers 
&  Co.  furnished  and  planted  certain  trees  on  said  prem- 
ises, and  did  certain  cultivation  and  caring  for  the  same  ; 
but  as  to  whether  said  Youngers  &  Co.  fully  kept  all  their 
agreements  in  said  contract  and  duly  performed  the  same, 
*  *  *  this  defendant  has  not  and  cannot  obtain  sufficient 
knowledge  or  information  on  which  to  base  a  belief.*  *  * 
That  as  to  whether  *  *  *  the  plaintiff  has  fully  oi-  at 
all  complied  with  or  completed  all  or  any  of  the  terms  or 
conditions  of  said  contract  or  agreement  with  reference  to 
the  cultivation  of  said  or  any  of  said  trees,  this  defendant 
has  not  and  cannot  obtain  sufficient  knowledge  or  informa- 
tion upon  which  to  base  a  belief."  The  answers  of  Darrow, 
Bolles  and  Fesler  denied  knowledge  of  the  contract  between 
Youngers  &  Company  and  Morris ;  denied  fraud  in  the  con- 
veyances ;  and  denied  knowledge,  when  the  conveyances 
were  executed,  of  any  rights  of  the  plaintiff  or  his  assignors 
in  the  premises. 

The  following  was  the  finding  and  judgment  of  the  court 
upon  the  final  hearing  :  "  Now  on  this  22d  day  of  April,  A.  D. 
1896,  this  cause  coming  on  again  for  a  decision  of  the  court, 
and  the  court  being  now  thoroughly  advised  in  the  premises, 
doth  find  as  a  conclusion  of  law  that  the  contract  or  agree- 
ment set  out  in  the  complaint  herein,  and  upon  which  this 
action  is  based,  provides  as  a  condition  precedent  to  the 
bringing  or  maintaining  any  action  thereon  or  arising  out  of 
the  same,  that  all  matters  in  dispute  or  arising  therefrom, 
and  the  amount  due  or  owing  thereunder,  shall  be  first  sul)- 
mitted  to  a  board  of  arbitration,  consisting  of  three  arbitra- 
tors, one  to  be  chosen  by  the  plaintiff,  one  to  be  chosen  by 
the  defendant,  Mon-is,  and  they  together  to  select  a  third, 
and  that  the  plaintiff,  because  of  a  failure  to  comply  with 
said  condition  precedent  or  offer  any  legal  excuse  for  such 
failure,  had  prematurely  brought  this  action ;  the  court  find- 
ing, as  a  matter  of  fact,  that  there  was  no  arbitration  between 
the  parties  of  such  matters  in  dispute,  or  offer  on  the  part 
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of  the  plaintiff  to  submit  the  same  to  arbitration  under  the 
terms  of  said  agreement. 

"Wherefore  it  is  ordered,  adjudged  and  decreed  by  the 
court,  that  this  cause  be  and  the  same  hereby  is  dismissed ; 
and  it  is  further  ordered,  adjudged  and  decreed  by  the  court 
that  defendants  do  have  and  recover  of  and  from  the  plain- 
tiff their  costs  laid  out  and  expended  herein,  to  be  taxed  by 
the  clerk." 

There  was  evidence  tending  to  sustain  the  allegations  of 
the  complaint,  and  objections  to  questions  asked  a  witness 
for  the  purpose  of  eliciting  other  evidence  in  the  same  direc- 
tion, were  sustained.  The  theory  ot  the  court  evidently  was 
that  as  there  was  no  arbitration,  and  no  allegation  or  proof 
of  an  offer  by  the  plaintiff  to  submit  the  case  to  arbitration, 
the  action  would  not  lie.  The  only  questions  discussed,  and 
the  only  questions  before  this  court  for  decision,  are  thus 
stated  in  the  printed  argument  of  counsel  for  the  defend- 
ants: 

"  First.  Whether  the  submission  to  arbitration  of  the  dif- 
ferences between  the  parties  in  regard  to  the  proper  perform- 
ance of  the  work,  and  the  keeping  of  the  agreements  of  the 
parties,  or  a  legal  excuse  for  failure  to  so  submit  to  arbitra- 
tion, is,  under  the  provisions  of  the  contract,  a  condition 
precedent  to  the  maintenance  of  this  action. 

"  Second,  Whether  there  was  sufficient  evidence  to  sus- 
tain the  findings  of  the  court  that  differences  did  exLst  be- 
tween the  parties  in  regard  to  whether  the  work  had  been 
properly  performed  and  the  agreement  properly  kept,  and 
that  Morris  objected  to  the  manner  in  which  Fravert  per- 
formed the  contract,  and  that  this  objection  was  lona  fide 
and  not  capricious.  And  whether  the  lower  court  was  justi- 
fied in  finding  that  there  was  something  to  arbitrate,  and 
that  the  plaintiff  had  not  offered,  and  that  Morris  had  not 
refused,  to  submit  the  differences  to  arbitration.  In  other 
words,  whether  the  record  sustains  tlie  court  in  holding  that 
under  the  evidence  Fravert  should  have  submitted  his  claims 
to  arbitration  before  bringing  suit." 
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We  need  not  inquire  into  the  effect  of  the  presence,  in  a 
contract,  of  a  stipulation  to  submit  differences  to  arbitration, 
where  such  submission  is  not  expressly  made  a  condition  pre- 
cedent to  a  right  of  action,  or  where  the  agreement  is  not  of 
such  a  nature  that  a  submission  of  some  question  or  questions 
of  fact,  is  necessary  to  fix  liability,  because  we  can  reach  an 
entirely  satisfactory  decision  of  the  controversy  as  it  is  pre- 
sented to  us,  without  investigating  any  question  arising  upon 
the  form  of  the  arbitration  agreement.  By  the  terras  of  the 
stipulation  before  us,  the  obligation  of  the  parties  to  resort 
to  arbitration  was  conditional.  It  was  dependent  upon  the 
r>ccurrence  of  some  difference  between  them  concerning  the 
performance  of  the  agreements  contained  in  the  contract.  If 
no  difference  should  arise,  there  would  be  no  question  to  sub- 
mit. The  word  "  difference,"  as  the  parties  employed  it, 
means  disagreement,  or  dispute.  Unless  there  was  some  dis- 
agreement or  dispute  there  was  nothing  to  arbitrate.  Mere 
failure  of  one  to  pay  a  debt  owing  to  another  does  not  con 
stitute  a  difference  between  them  in  the  sense  in  which  the 
term  was  used  here.  Such  failure  might  happen  without  any 
disagreement  as  to  the  amount  due,  or  the  justice  of  the  de- 
mand, or  any  matter  affecting  the  i  iglits  of  the  parties.  The 
complaint  contained  no  allegation  concerning  the  stipulation  ; 
but  such  idlegation  was  not  necessary  to  the  statement  of  a 
cause  of  action.  By  ignoring  the  stipulation,  the  plaintiff 
merely  relinquished  any  right  he  might  liave  had  to  insLst 
upon  it.  If  there  was  in  fact  a  dispute  between  the  parties 
in  respect  of  compliance  with  the  terms  of  the  contract,  as 
the  complaint  was  silent  on  the  subject,  it  devolved  upon 
MoiTis,  if  he  relied  upon  the  stipulation,  to  plead  it,  and  t«t 
aver  that  he  demanded,  and  that  the  plaintiff  refused,  a  sub- 
mission to  arbitration.  The  stipulation  was  made  for  the 
equal  benefit  of  both  parties;  and  if  the  conilition  happened 
upon  which  the  agreement  depended,  it  was  no  more  incum- 
bent upon  one  than  upon  the  other  to  offer  arbitration.  Any 
person  may  waive  a  formal  condition  inserted  in  a  contract 
for  his  benefit ;  and  the  waiver  need  not  be  express.    He  may 
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waive  it  by  failing  to  insist  upon  it  at  the  proper  time.  If 
this  agreement  ever  became  effective  at  all,  as  neither  the 
plaintiff  in  his  complaint,  nor  Morris  in  his  answer,  made  any 
claim  on  account  of  it,  it  must  be  held  to  have  been  waived 
by  both.  By  their  pleadings  they  have  dismissed  it  from 
their  controversy.  Nurneu  v.  Ins.  Co.,  63  Mich.  633 ;  Ins. 
Co.  V.  Badger,  53  Wis.  283  ;  Hntchinson  v.  Ins.  Co.,  153  Mass. 
143 ;  Snodgrass  v.  Gavit,  28  Pa.  St.  221 ;  Kahnweiler  v.  Ins. 
Co.,  67  Fed.  Rep.  183 ;    IVright  v.  Ins.  Co.,  110  Pa.  St.  29. 

But  both  from  the  answer  of  Morris,  and  from  the  evidence, 
it  conclusively  appears  that  the  difference  upon  which  the 
right  to  demand  an  arbitration  was  dependent,  never  arose. 
The  complaint  averred  that  the  plaintiff  and  his  assignors 
liad  performed  the  covenants  and  agreements  to  which  the 
contract  bound  them.  If  they  had,  there  was  no  occasion  for 
difference.  The  answer  denied  knowledge  or  information 
sufficient  for  the  formation  of  belief  as  to  whether  or  not  they 
had  performed  their  contract.  This  form  of  pleading  is  a 
method  provided  by  the  code,  of  putting  in  issue  allegations 
of  the  complaint,  the  facts  concerning  which  are  not  presump- 
tively within  the  knowledge  of  the  defendant.  If  the  facts 
are  presumptively  within  his  knowledge,  this  form  of  denial 
controverts  nothing.  It  amounts  to  an  admission.  Whether 
or  not  there  was  a  compliance  by  the  plaintiff  and  his  assign- 
ors with  the  terms  of  the  contract,  was,  we  think,  presump- 
tively within  the  knowledge  of  Morris.  The  contiuct  was 
with  him ;  it  bound  him  to  the  payment  of  specific  sums,  at 
stated  times,  in  case  it  was  complied  with ;  he  was  directly 
interested  in  its  performance ;  he  was  bound  to  know  what 
was  done  under  it,  in  order  to  know  what  his  liability  might 
be,  and  the  facts  were  easy  of  ascertainment.  We  think,  in 
view  of  the  relation  of  Morris  to  the  contract,  that  his  denial 
of  knowledge  or  information  left  the  allegation  of  perform- 
ance admitted.  But  giving  to  the  denial  all  the  effect  it  could 
possibly  have  if  properly  made,  it  amounts  to  nothing  more 
than  an  averment  that  Morris,  at  the  time  of  filing  his  answer, 
did  not  know  whether  the  contract  had  been  complied  with 
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01  not.  There  could,  so  far  as  he  was  concerned,  have  been 
no  dispute  over  a  matter  about  which  he  knew  nothing  ;  and 
his  answer  is  therefore  conclusive  upon  him  that  there  wa.s 
no  dispute,  and,  consequently,  no  occasion  for  arbitration. 

But  when  we  turn  to  the  evidence  we  find  that,  as  a  matter 
of  fact,  there  was  no  disagreement  whatever  between  Morris 
and  the  plaintiff.  The  plaintiff  testified  that  when  he  spoke 
to  Morris  about  payment,  the  latter  said  that  he  was  expect- 
ing some  money  soon,  and  would  pay  the  amount  in  a  short 
time.     The  following  is  from  the  testimony  of  Morris : 

"  Q.  You  haven't  paid  Mr.  Fravert  the  last  two  payments 
provided  for  in  that  contract,  or  any  portion  of  that,  have  you  ? 

"A.  I  have  not.  I  never  said  I  objected  to  paying  him, 
but  the  fact  of  my  not  having  paid  him,  I  sliould  think,  would 
be  a  sufficient  objection.     I  never  made  any  formal  objection. 

"  Q.  why  didn't  you  pay  him. 

"  A.  In  the  first  place  I  was  hard  up ;  if  I  hadn't  been  hard 
up  I  would  not  have  paid  him,  for  I  did  not  think  I  was  get- 
ting value  received. 

"Q.  You  never  made  such  objection  to  him,  did  you? 

"A.  No,  I  did  not." 

It  appears  from  this  that  whatever,  in  the  nature  of  dissatr 
isfaction,  Morris  may  have  harbored,  he  kept  carefully  con- 
cealed, and  avoided  making  it  the  subject  of  difference 
between  himself  and  the  plaintiff.  la  the  face  of  his  testi- 
mony it  is  idle  to  discuss  the  case  of  the  stipulation  to  arbi- 
trate. Tiie  judgment  below  was  based  on  a  wholly  untenablf 
theory,  and  must  be  reversed. 

Reversed. 
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[No.  1382.] 
Dawson  v.  Woodhams  bt  al. 

1.  CoNTBAcrrs — Oral  Testimony. 

Oi-al  testimony  of  agreements  made  before  and  at  the  time  of  executing 
a  written  contract,  is  incompetent  to  change  or  vary  the  written 
instmment,  all  prior  negotiations  being  merged  in  the  written 
agreement. 

2.  CoNTBACTS — Tax  List — Publication. 

Under  act  of  the  special  session  of  the  legislature  of  1894  (Sess.  Laws, 
1894,  page  45),  it  was  made  the  duty  of  county  commissioners  to 
advertise  for  bids  to  publish  the  delinquent  tax  lists,  and  to  let  the 
contract  to  the  lowest  responsible  bidder.  The  act  is  mandatory 
and  county  commissioners  must  publish  the  tax  list  in  accordance 
with  the  terms  of  this  act.  Where  a  board  of  county  commissioners 
advertised  for  bids  and  let  the  contract  for  publishing  the  delinquent 
tax  list  they  had  no  authority  to  rescind  such  contract  and  enter 
into  a  new  and  different  contract  with  the  publisher,  and  a  subse- 
quent and  different  contract  entered  into  between  the  publisher 
and  commissioners  was  void,  and  an  injunction  would  lie  to  prevent 
the  carrying  out  of  such  contract. 

Appeal  from  the  District  Court  of  Sedgwick  County. 

Messrs.  Allen  &  Webster,  for  appellant. 

Mr.  W.  E.  Crissman  and  Mr.  E.  D.  Hamilton,  for  ap- 
pellees. 

BisSELL,  J.,  delivered  the  opinion  of  the  court. 

Prior  to  the  first  of  January,  1896,  the  board  of  county 
commissioners  of  Sedgwick  county,  proceeding  under  the 
statute,  advertised  for  bids  for  the  publication  of  the  delin- 
quent tax  list.  The  various  papers  in  the  county  put  in  bids. 
McNew,  publisher  of  the  Julesburg  Grit  bid  one  thousandth 
of  one  cent  per  inch  for  each  insertion  of  every  publication 
named  in  the  contract.  This  was  the  lowest  bid.  The  board 
then  contracted  with  McNew  to  print  the  list  for  the  yeai 
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1895.  The  contract  included  the  lists  of  nominations,  notices 
of  redemption  of  county  wairants,  reports  of  county  office i-s, 
and  all  other  notices  which  the  law  required  the  county  or 
its  officei-s  to  publish  for  the  year  1896.  It  was  further  agreed 
between  the  parties  that  McNew  should  publish  the  list  in  a 
second  weekly  newspaper  of  a  different  political  party  as  re- 
<^uired  by  law  and  receive  compensation  at  the  legal  rates. 
McNew  gave  a  bond  in  the  sum  of  $500  to  faithfully  perforin 
the  contract.  On  the  9th  of  April  the  board  came  together 
and  agreed  to  annul  this  contract  and  make  a  new  one  to 
cover  not  only  the  services  which  were  to  be  performed  ac- 
cording to  the  terms  of  the  original  contract  but  for  such 
other  printing  as  miglit  be  required  by  Sedgwick  county. 
Prior  to  the  meeting,  tlie  partie.s  had  a  good  deal  of  conver- 
sation about  it  apart  from  the  room  used  for  the  public  ses- 
sions. McNew  and  the  commissioners  seemingly  apprehended 
the  establishment  of  a  daily  paper  which  under  the  law  might 
have  a  legal  claim  to  the  publication  of  some  of  the  notices. 
Whether  legitimately  or  otherwise  tlie  parties  concluded  to 
abrogate  the  original  agreement  and  enter  into  a  new  cf^ntract 
covering  the  entire  printing  of  the  county  for  the  ^'•ear  18^(5. 
Thereupon  when  the  board  came  together  in  session  the  orig- 
inal contract  was  rescinded  and  the  parties  made  a  new  con- 
tract. This  agreement  !-ul)stantially  provided  that  McNew 
should  publish  in  the  Julesburg  Grit  for  the  year  1896,  end- 
ing Januaiy  1, 1897,  the  delinquent  tax  list  for  1895,  lists  of 
nominations,  notices  of  redemption  of  county  warmnts,  re- 
ports of  county  officers,  and  all  other  notices  for  the  year  for 
=1600  payable  quarterly.  It  was  agreed  that  McNew  should 
enter  into  a  bond,  but  this  he  does  not  seem  to  have  done. 
A  warrant  was  issued  to  him  for  the  fii-st  quarter  for  #150 
and  this  suit  was  begun  by  a  taxpayer  on  behalf  of  himself 
and  all  other  citizens  of  the  county  against  the  board  to  i-e- 
strain  them  from  carr}dng  out  the  contract.  The  caae  was 
tried  and  both  the  commissioners  and  McNew  testified  to  the 
point  that  the  contract  was  made  in  good  faith  and  to  protect 
the  county  against  anticipated  daily  papers  which  were  liable 
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to  be  started.  Evidence  was  also  offered  that  McNew  agreed 
in  case  a  daily  of  opposite  political  faith  should  be  started  in 
which  the  list  of  nominations  must  of  necessity  be  published, 
he  would  publish  another  daily  of  the  same  faith  and  protect 
the  county  from  the  great  expense  of  printing  the  Hst  in  the 
opposition  daily,  and  that  the  publication  should  comply  with 
the  law  and  the  agreed  compensation  should  cover  the  ex- 
penses. This  however  was  not  the  contract  at  all.  This  pro- 
vision was  not  expressed  in  the  writing  though  it  was  said  to 
have  been  discussed  in  the  conversation  prior  to  the  rescission 
of  the  first  contract  and  the  execution  of  the  new  one.  It  was 
testified  that  McNew  agreed  to  give  a  bond  for  the  perform- 
ance of  this  part  of  his  agreement.  This  testimony  was 
objected  to  but  it  was  admitted  and  the  parties  saved  their 
proper  exception. 

Manifestl)'  this  testimony  was  not  legitimate  and  should 
neither  liave  been  received  nor  considered,  nor  on  it  should 
any  judgment  have  been  rendered  for  the  defendants.  The 
agi'eement  was  in  writing ;  whatever  may  have  been  their  an- 
tecedent negotiations  or  their  talk,  or  their  agreement,  it  was 
all  merged  in  the  written  instrument  which  was  the  only  evi- 
dence of  the  contract.  If  McNew  had  been  sued  for  a  breach 
of  it,  it  would  have  been  a  perfect  answer  that  notwithstand- 
ing this  conversation  the  parties  had  made  a  contract  and 
that  no  such  provision  was  inserted.  Whether  this  is  such 
a  substantial  error  as  to  require  reversal  we  need  not  deter- 
mine. The  contract  itself  is  wholly  illegal  and  void  and  a 
judgment  of  permanent  injunction  preventing  its  execution 
should  have  been  entered. 

Under  the  act  passed  at  the  special  session  of  1894,  Ses- 
sion Laws,  1894,  page  45,  chap.  4,  section  1,  it  was  made  the 
duty  of  the  county  commissioners  to  advertise  for  bids  to 
publish  the  delinquent  tax  lists.  By  this  act  they  were 
directed  to  let  the  contract  to  the  lowest  responsible  bidder. 
The  outside  limit  of  the  fee  was  fixed,  and  the  basis  of  meas- 
urement prescribed.  The  act  is  mandatory  and  boards  of 
county  commissioneit;  are  without  authority  to  publish  the 


1898.]  Dawson  v.  Woodhams.  397 

tax  list  except  in  accordance  with  the  terms  of  this  act,  un- 
less possibly,  it  might  be  under  some  circumstances  which 
were  not  present  in  this  case.  Whether  there  would  be  any 
exception  we  need  not  determine.  Manifestly  there  was  none 
in  this,  for  the  act  was  in  force,  there  was  no  restriction  on  the 
power  of  the  board  to  act  under  any  circumstances  or  condi- 
tions tlien  existing.  This  the  board  recognized  by  advertising 
and  letting  the  contract  in  accordance  with  the  statute.  When 
the  contract  was  made,  the  board  bad  neither  right  nor  author- 
ity to  rescind  it,  except  for  some  reasons  other  than  any  which 
appear  on  the  face  of  this  record,  and  it  was  their  duty  as  public 
officers  to  let  the  contract  stand  and  enforce  it  against  the 
one  who  had  made  it.  We  do  not  determine  whether  there 
might  be  circumstances  under  which  such  a  contract  could 
be  annulled,  but  none  were  shown  by  the  proof.  If  the  con- 
tract was  rescinded,  the  board  was  without  the  power  to  let 
a  new  contract  to  publish  the  delinquent  tax  list  without 
again  advertising  for  bids.  The  power  was  gone.  It  had 
been  exercised.  Having  been  exercised  and  the  day  having 
passed  it  would  be  very  clear  that  no  other  bids  would  be 
put  in  because  nobody  would  be  advised  of  the  fact  that  an- 
other contract  was  to  be  made  and  another  letting  had.  The 
whole  force  and  effect  of  the  statute  was  annulled  because 
there  could  be  no  competition  where  there  was  no  knowledge 
and  no  notice.  This  question  has  been  similarly  determined 
under  like  statutes.  Board  of  County  C'o^nmissioiiers  uf  Ben- 
ton County  V.  Templetun^  51  Ind.  266. 

We  do  not  criticise  the  action  of  the  board,  nor  do  we  at- 
tempt to  ascertain  what  motive  may  have  prompted  them  or 
what  circumstances  may  have  convinced  them  that  this  pro- 
cedure was  for  the  best  interests  of  the  county.  We  do  not 
regard  the  question  of  good  faith  or  honest  purpose  as  a  con- 
troDing  element,  or  one  which  should  be  considered  in  de- 
termining the  cause.  It  is  simply  a  question  of  power.  The 
board  had  no  authority  to  make  the  last  contract.  It  was 
not  within  their  statutory  authority  and  its  execution  should 
have  been  restrained  by  tiie  judgment.     We  do  not  know  of 
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how  much  avail  this  reversal  may  be,  for  we  presume  since 
the  injunction  was  denied  and  final  judgment  entered  the 
contract  has  been  performed  and  the  money  paid ;  the  tax- 
payer maj'^  be  remediless  and  it  may  be  only  a  question  of 
costs  as  between  him  and  the  other  parties.  We  are  with- 
out the  right  to  speculate  on  this  matter  and  since  the  ques- 
tion is  regularly  and  properly  presented  to  us,  we  are  compelled 
to  decide  the  case  even  though  our  judgment  may  be  fruit- 
less. 

For  the  reasons  assigned,  the  judgment  will  be  reversed. 

Reversed. 


[No.  1897.] 
HiNDRY   v.    McPhBE. 


1.  IN8TBUCTI0N. 

The  fact  that  each  separate  instruction  given  in  a  cause,  is  not  a  com- 
plete submission  of  all  matters  in  dispute,  does  not  make  it  objec- 
tionable. If  the  instructions  given  are  consistent  with  each  other 
and  taken  together,  they  cover  the  entire  gi-ound,  and  fully  and 
fairly  submit  the  questions  involved,  they  are  not  objectionable. 

2.  PBACTICE — EVTDENCB — OBJECTION. 

An  objection  to  the  admission  of  evidence  w^ithout  assigning  any  reason 
for  the  objection  does  not  entitle  the  party  objecting  to  have  the 
objection  considered. 

3.  Evidence. 

On  an  issue  as  to  whether  certain  cement  sold  was  of  good  quality,  evi- 
dence of  tests  made  with  cement  out  of  the  same  stock  was  admis- 
sible. 

Appeal  from  the  District  Court  of  Arapahoe  County. 

Mr.  George  W.  Miller,  Mr.  Daniel  Sayeb  and  Mr.  John 
H.  Reddin,  for  appellant. 

Messrs.  Hartzbll  &  Steele,  for  appellees. 

Thomson,  P.  J.,  delivered  the  opinion  of  the  court. 
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We  find  nothing  very  perplexing  in  this  case.  The  ap- 
pellees sued  the  appellant  to  recover  a  balance  of  #1,887.78, 
alleged  to  be  due  on  sales  of  merchandise.  The  merchandise 
was  cement.  The  answer  admitted  the  sales,  but  denied  that 
the  goods  were  of  any  •  alue ;  and,  by  way  of  counterclaim, 
averred  that  the  cement  was  purchased  to  be  used  in  the  con- 
struction of  certain  sewers  under  a  contract  between  the  de- 
fendant and  the  city  of  Denver ;  that  the  plaintiffs  agreed  to 
furnish  to  the  defendant  all  the  cement  required  for  the  worlc 
at  -$1.10  per  barrel,  the  amount  necessary  being  not  less  than 
7,000  barrels,  and  the  cement  to  be  first-class,  natural  hydraulic 
cement,  and  acceptable  to  the  board  of  public  works  and  en- 
gineers of  the  city  ;  that  the  plaintiffs  delivered  2,427  barrels, 
and  refused  to  deliver  any  more  ;  that  the  cement  delivered, 
except  167  barrels  of  Portland  cement,  was  Louisville  cement, 
and  was  not  acceptable  to  the  board  of  public  works  or  the 
engineer,  who  condemned  it,  and  refused  to  permit  it  to  be 
used  ii]  the  construction  of  the  sewers,  unless  it  was  mixed 
with  Portland  cement  in  tlie  proportion  of  two  parts  of  Louis- 
ville and  Utica,  to  one  of  Portland ;  that,  therefore,  the  de- 
fendant was  compelled  to  purchase  700  barrels  of  Portland 
cement,  at  f3.75  per  barrel,  to  his  damage  in  the  sum  of 
#2,600,  and  that  by  reason  of  the  plaintiffs'  failure  to  deliver 
the  agreed  quantity  of  other  cement,  and  their  failure  to  de- 
liver cement  of  the  quality  agreed  upon,  the  defendant  was 
compelled  to  purchase  4,545  barrels  elsewhere  at  more  than 
the  agreed  price,  to  his  damage  in  the  further  sum  of  !|675. 
He  asked  judgment  for  §1,400.  The  material  affirmative  al- 
legations of  the  answer  were  denied  by  the  replication. 

The  evidence  for  the  defendant  upon  every  important  ques- 
tion of  fact  to  which  the  controversy  gave  rise,  was  contra- 
dicted by  that  introduced  by  the  plaintiffs ;  and  unless  there 
was  some  erroneous  ruling  at  the  trial,  the  verdict,  which  was 
for  the  plaintiffs,  must  be  accepted  as  final.  Error  is  assigned 
to  the  giving  and  refusal  of  instructions,  and  the  admission 
and  exclusion  of  evidence. 

There  were  sixteen  instructions  given,  with  seven  of  which 
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counsel  find  no  fault  in  their  argument.  As  to  the  others 
the  objections  are  not  sufficiently  specific  to  direct  our  atten- 
tion to  the  particular  parts  of  them  which  counsel  regard  as 
vicious.  Upon  looking  at  the  instructions  given,  we  find  them 
to  be  consistent  with  each  other.  They  must,  therefore,  be 
considered  together  ;  and  if,  as  a  whole,  they  fully  and  fairly 
submitted  the  questions  involved  to  the  jury,  we  do  not  see 
that  the  defendant  has  any  ground  of  complaint.  The  fact 
that  each  separate  instruction  which  may  be  given  in  a  cause, 
is  not  a  complete  submission  of  all  matters  in  dispute,  does 
not  make  it  objectionable.  If  it  deals  with  some  particulai 
part  of  the  controversy,  and  what  it  omits  is  supplied  by  others, 
then  the  instructions  supplement  each  other,  and,  taken  to- 
gether, they  cover  the  entire  ground,  enabling  the  jury  intel- 
ligently to  consider  every  aspect  of  the  case.  These  instruc- 
tions fairly  submitted  the  issues  made  by  the  pleadings  and 
evidence  upon  the  agreement  between  the  plaintiffs  and  the 
defendant,  and  its  performance  by  the  plaintiffs ;  they  cor- 
rectly advised  the  jur}^  of  the  dut}^  of  the  defendant  in  respect 
to  the  cement  which  he  received  from  the  plaintiffs  if  it  was 
below  the  agreed  grade  or  quality,  and  of  the  conditions  upon 
which  the  plaintiffs  would  be  liable  for  the  extra  expense 
occasioned  by  the  purchase  of  cement  from  other  parties,  and 
for  the  extra  cost  of  the  Portland  cement  with  which  the  other 
was  said  to  be  mixed  ;  they  also  laid  down  the  true  rule  by 
which  the  defendant's  damage  should  be  measured,  if  the  facts 
were  found  which  entitled  him  to  damage ;  they  correctly 
stated  the  law  in  relation  to  the  warranty,  which,  in  the  ab- 
sence of  express  agreement,  the  law  implies,  that  goods  sold 
are  suitable  for  the  purpose  to  which  they  are  to  be  applied, 
and  are  of  standard  quality  ;  and  properly  submitted  the  ques- 
tion of  the  quality  of  this  cement.  So  far  as  we  can  see,  these 
instructions,  considered  as  an  entirety,  contain  no  erroneous 
proposition,  or  defective  statement.  No  point  is  made  in 
argument  upon  the  refusal  of  instructions  asked  by  the  de- 
fendant and,  respecting  them,  we  content  ourselves  by  saying 
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that  in  so  far  as  they  were  proper  at  all,  they  were  embraced 
ill  the  instructions  given. 

We  shall  now  briefly  consider  the  points  made  on  the  ad- 
mission and  rejection  of  evidence.  A  witness,  F.  J.  Fisher, 
was  asked,  in  behalf  of  the  defendant,  if  he  knew  what  Louis- 
ville cement  was  worth  on  the  market  on  December  6,  1893. 
An  objection,  by  plaintiffs'  counsel,  to  the  question  was  sus- 
tained. Whether  the  value  of  Louisville  cement  was  some- 
thing proper  to  be  ascertained,  we  need  not  inquire.  The 
defendant  was  not  injured  by  the  refusal  of  the  court  to  per- 
mit the  question  to  be  answered,  because  the  witness,  imme- 
diately afterwards,  stated  that  the  market  value,  in  Denver, 
at  that  time,  of  first-class  natural  cement, — the  cement,  and 
the  only  cement,  which,  according  to  the  complaint,  the  plain- 
tiffs agreed  to  furnish, — was  ^1.25  per  barrel.  Henry  Himber, 
testifying  for  the  plaintiffs,  was  asked  concerning  tests  and 
examinations  made  by  him  of  cement  in  the  20th  street  sewer, 
which  was  not  one  of  the  sewers  built  by  the  defendant. 
Defendant's  counsel  objected  to  the  question  without  assign- 
ing any  reason  for  the  objection.  He  is,  therefore,  not  entitled 
to  have  the  objection  considered.  However,  the  question,  the 
object  of  which  was  to  elicit  what  the  witness  found  in  regard 
to  the  quality  of  the  cement  in  the  20tli  street  sewer,  was 
proper,  because  it  was  shown  in  evidence  that  that  cement 
was  part  of  the  identical  lot  out  of  which  the  defendant's  pur- 
chase was  made,  and  was  therefore,  presumptively,  of  the  same 
quality.  It  would  not  have  done  much  good  to  examine  the 
cement  in  the  sewers  built  by  the  defendant,  because  he  had 
changed  its  original  character  by  mixing  it  with  Portland 
cement.  Another  witness  testified  that  he  made  tests  of 
cement  in  the  plaintiffs'  warehouse,  and  the  evidence  was  that 
it  was  part  of  the  same  stock  from  which  the  cement  pur- 
chased by  the  defendant  was  taken.  He  was  asked  for  the 
result  of  his  experiments.  Defendant's  counsel  objected,  but 
based  his  objection  on  no  substantial  ground.  We  are  there- 
fore not  compelled  to  notice  it ;  but,  for  the  purpose  of  show- 
VoL.  XI— 26 
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ing  the  quality  of  the  cement  which  the  defendant  denounced 
as  worthless,  we  think  the  question  was  entii-ely  proper. 

We  do  not  feel  that  any  good  will  be  accomplished  by  pur- 
suing this  subject  further.  There  were  other  objections  of  a 
similar  character,  and  equally  untenable.  To  give  them  sepa- 
rate attention,  would  involve  an  outlay  of  time  without  ade- 
quate result.  The  record  discloses  no  error,  and  the  judgment 
will  be  affirmed. 

Affirmed. 


[No.  1898.] 
Debord  v.  Johnson. 


Stock  Bband — Prima  Facie  Evidence  of  Ownership. 

A.  stock  brand  duly  recorded  is  prima  facie  evidence  of  ownership  of  an 
animal  upon  which  it  is  found,  but  may  be  overcome  by  other  evi- 
dence of  ownership. 

Appeal  from  the  County  Court  of  Custer  County, 
Mr.  H.  TowNSEND  and  Mr.  John  R.  Smith,  for  appellant. 
Mr.  J.  G.  ScHWEiGERT,  for  appellee. 
Thomson,  P.  J.,  delivered  the  opinion  of  the  court. 

Replevin  by  appellant  against  appellee  for  a  cow.  Non- 
riuit  against,  and  appeal  by,  plaintiff. 

The  plaintiff  was  an  infant,  and  sued  by  her  next  friend, 
Ida  W.  Debord.  The  evidence  was  that  the  plaintiff's  father, 
Albert  M.  Debord,  had  for  a  number  of  years  been  in  charge, 
AS  manager,  of  a  farm  and  herd  of  cattle  belonging  to  Dr.  W. 
A.  Bell ;  that  while  he  had  charge  of  the  farm  and  cattle,  two 
cows  were  given  to  the  plaintiff,  one  with  Jersey  blood,  and 
one,  part  Devon,  and  part  Hereford.  Dr.  Bell's  brand  was 
'*  C.  F.,"  and  the  plaintiff's  father  used  that  brand  on  these 
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two  cows  to  avoid  a  diversity  of  brands  on  the  same  farm, 
notifying  Dr.  Bell  that  the  cows  were  the  plaintiffs ;  that 
Debord  was  succeeded,  a^  manager,  by  the  defendant,  and 
left  the  farm  with  his  family ;  that  the  defendant  afterwards 
delivered  the  Jersey  cow  to  the  plaintiff,  but  refused  to  sur- 
render the  other ;  that  the  plaintiff  permitted  the  cows  to  re- 
main with  the  defendant  for  some  little  time  after  her  father 
had  left  the  farm,  and  the  defendant  charged,  and  was  paid, 
pasturage  for  both,  his  receipted  bill  for  such  pasturage  being 
in  evidence ;  and  tliat  the  cow  in  controversy  was  one  of  tliose 
same  cows.  Upon  this  evidence  the  court,  on  motion  of  the 
defendant,  granted  a  nonsuit,  and  rendered  judgment  agaiiLst 
the  plaintiff  for  the  return  of  the  propert\'  or  the  payment  of 
its  value. 

The  reasons  which  influenced  the  court  in  its  action  do  not 
appear  in  the  record,  and  the  argument  of  the  defendant's 
counsel  does  not  indicate  very  satisfactorily  what  his  conten- 
tion really  is.  Unless  it  is  that  Mr.  Debord,  by  usmg  the 
brand  of  Dr.  Bell,  made  the  cows  the  property  of  the  latter, 
or  precluded  the  plaintiff  from  saying  that  they  were  not  his 
property,  we  do  not  see  that  there  is  any  contention.  Sec- 
tion 3174  of  the  general  statutes  provides  that  in  any  suit  in- 
volving the  title  to  srock,  the  brand  on  an  animal  shall  be 
prima  facie  evidence  of  the  ownership  of  the  animal  by  the 
person  owning  the  brand,  provided  the  brand  has  been  duly 
recorded  as  requii-ed  by  law.  There  was  no  evidence  whethei- 
tliis  brand  had  been  recorded  or  not ;  but  if  its  record  had 
been  proved  it  would  only  have  been  prima  facie  evidence. 
The  evidence  introduced  was  amply  sufficient  to  overcome 
any  presumption  arising  even  on  a  recorded  brand,  and  t<> 
put  the  defendant  upon  his  proof.  The  granting  of  the  non- 
suit was  error. 

Let  the  judgment  be  reversed. 

Reverted. 
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[No.  1395.] 
MoNASH  V.  Rhodes. 

OFFICB  Airo  OFFICEB8 — BOABD  OF  PUBLIC  WoBKS — FlLUNG  VACANOT. 

Sec,  33,  art.  3  of  the  charter  of  the  city  of  Denver  (Sess.  Laws,  1893, 
page  167)  provides  that  tlie  governor  shall  by  and  with  the  advice 
and  consent  of  the  senate  appoint  a  board  of  public  works,  and  that 
the  governor  shall  have  power  to  fill  vacancies  in  vacation  of  the 
senate  by  appointment  in  writing  filed  with  the  secretary  of  the 
state.  Held  that  under  this  section  a  vacancy  in  the  board  filled  by 
the  governor  during  the  vacation  of  the  senate  is  an  appointment 
for  the  balance  of  the  term,  and  that  it  is  not  necessary  that  the  ap- 
pointment should  be  confirmed  by  the  senate  when  it  meets  before 
the  term  expires.  Section  6,  article  4  of  the  constitution,  which 
authorizes  the  governor  to  fill  vacancies  in  certain  offices  until  the 
next  meeting  of  the  senate,  does  not  apply  to  appointments  to  fill 
vacancies  in  the  board  of  public  works. 

Appeal  from  the  District  Court  of  Arapahoe  County. 

Mr.  I.  N.  Stevens,  for  appellant. 

Messrs.  Bbtts  &  Rinkle,  for  appellee. 

BlSSELL,  J.,  delivered  the  opinion  of  the  court. 

This  is  a  controversy  between  Monash  and  Rhodes  over 
title  to  the  office  of  a  member  of  the  board  of  public  works. 
The  form  in  which  the  controvers}^  presents  itself  is  not  a  suit 
which  directly  involves  the  title  in  the  sense  that  Rhodes  is 
seeking  to  obtain  possession  of  an  oflBce  which  Monash  illegally 
holds,  but  it  involves  the  title  because  it  is  a  claim  made  by 
Rhodes  against  Monash  for  usurping,  occupying,  and  enjoy- 
ing that  office  for  a  term  to  which  Rhodes  claims  he  was  en- 
titled. There  is  no  evidence  exhibited  in  the  abstract.  We 
therefore  take  it,  the  matter  was  submitted  to  the  trial  court 
as  a  question  of  law  whether  under  the  facts  as  stated  Rhodes 
WHS  legally  a  member  of  the  board  of  public  works  of  the  city 
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of  Denver  when  Monash  was  appointed  and  usurped  the 
oflBce.  We  shall  therefore  assume  as  true  whatever  is  stated 
by  the  complaint  which  we  regard  essential  to  the  settlement 
of  the  dispute. 

The  board  of  public  works  was  created  by  an  act  amending 
the  charter  of  the  city  of  Denver  in  1893.  Session  Laws. 
1893,  chap.  78.  After  its  passage  L.  H.  Flanders  was  ap- 
pointed a  member  and  having  qualified  entered  on  the  dis- 
^'harge  of  the  duties  of  the  office.  His  term  would  have  ex- 
pired on  the  1st  day  of  June,  1895.  Under  the  charter,  as 
will  be  subsequently  seen,  the  terms  of  all  these  officers  began 
on  the  1st  of  June  and  continued  for  two  years.  After  the 
adjournment  of  the  legislature,  and  in  June,  1895.  Flanders 
resigned.  The  then  executive  by  appointment  in  writing 
filed  with  the  secretary  of  state,  appointed  Rhodes  to  that  un- 
expired term.  Rhodes  qualified  and  accepted  the  office.  He 
continued  to  perform  his  duties  until  the  ensuing  January, 
when  the  legislature  again  met.  The  term  of  the  Governor 
who  appointed  Rhodes  expired  on  the  8th  of  January,  after 
the  meeting  of  the  legislature,  and  he  went  out  of  office  not 
ha\'ing  theretofore  sent  Rhodes's  nomination  into  the  senate 
for  confirmation.  On  the  12th  of  March  following,  the  then 
governor  nominated  Monash  to  the  same  office,  and  to  fill 
Rhodes's  place  on  the  theoiT  that  there  was  a  vacancy  because 
of  the  failure  to  send  the  other  nomination  in  for  confirmation, 
and  he  assumed  to  appoint  Monash  for  the  unexpired  tenu 
as  for  a  vacancy  as  well  as  for  the  two  yeai-s  next  following 
the  Ist  of  June.  Monash  qualified,  went  into  office  and  re- 
fused to  surrender  to  Rhodes.  Rhodes  apparently  to  prevent 
any  unseemly  conflict,  and  to  avoid  embarrassing  the  board 
as  it  was  then  constituted  did  not  bring  suit  to  oust  Monash 
or  to  try  the  title,  though  he  demanded  possession  and  at- 
tempted to  serve,  but  was  denied  the  right.  He  afterwards 
sued  Monash  for  the  amount  of  his  salary  which  Monash  had 
received  and  appropriated.  This  was  practically  a  mode  of 
trying  the  title.     He  got  judgment  and  Monash  appeals. 
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The  section  of  the  charter  through  which  the  rights  of  the 
parties  are  derived,  is  as  follows : 

"  Sec.  33.  The  governor  of  the  state  of  Colorado  shall  im- 
mediately upon  the  passage  of  this  act,  and  biennially  there- 
after by  and  with  the  advice  and  consent  of  the  senate,  appoint 
a  board  of  public  works  consisting  of  a  president  to  be  ap- 
pointed as  president,  and  two  other  members,  whose  term  of 
oflBce  shall  begin  on  the  first  day  of  June  following,  and  con- 
tinue for  two  years,  one  of  whom  shall  be  of  a  different  politi- 
cal party  from  the  governor,  with  power  of  suspension  or 
removal  at  any  time,  but  not  for  political  reasons  and  with 
power  to  fill  vacancies  in  vacation  of  the  senate,  by  appoint- 
ment in  writing  filed  with  the  secretary  of  state." 

The  only  question  involved  is  the  proper  construction  of 
this  provision.     When  that  is  settled  the  case  is  determined. 

The  appellant  earnestly  contends  that  the  matter  is  con- 
trolled by  a  section  of  the  constitution.  Section  6,  article  4 
of  our  organic  law  provides  that  the  governor  shall  nominate 
and  by  and  with  the  advice  and  consent  of  the  senate  appoint 
all  officers  provided  for  by  the  constitution  and  whose  ap- 
pointment is  not  otherwise  provided  for  with  certain  powers 
of  removal.  This  section  also  gives  to  the  governor  power 
to  fill  vacancies  with  this  limitation,  "  until  the  next  meeting 
of  the  senate."  The  whole  argument  of  the  appellant  is 
based  on  this  section  which  he  attempts  to  use  as  a  means 
for  the  interpretation  of  the  statute  and  insists  that  it  must 
he  read  in  the  light  of  it  and  that  the  constitutional  provision 
must  control  the  interpretation  of  the  enactment.  We  do 
not  assent.  We  do  not  believe  the  constitution  has  anything 
whatever  to  do  with  it,  or  that  it  can  be  rightfully  taken 
either  as  a  limitation  on  the  powers  of  the  executive,  or  as  a 
means  to  construe  the  statute.  We  of  course  must  admit  the 
appellant's  contention,  that  where  statutes  and  constitutions 
relate  to  the  same  subject  and  bear  on  the  same  matters  either 
directly  or  indirectly,  the  constitutional  provisions  are  of 
great  aid  and  sometimes  must  control.  It  is  equally  true  that 
you  may  not  inteipolate  into  the  statute  words  which  it  does 
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not  contain,  or  extract  a  meaDing  which  is  not  expressed  by 
it,  or  decide  that  the  legislature  had  an  intent  not  evidenced 
by  the  terms  of  its  law,  and  t  at  these  words  must  be  taken 
in  their  natural  and  ordinary  signification.  But  as  we  look 
at  it,  all  these  rules  though  concededly  correct  and  entirely 
applicable  to  some  cases  are  without  force  in  the  present. 
As  we  view  it  this  whole  matter  has  been  determined  by  the 
supreme  court  in  an  early  case  to  which  we  recently  had  oc- 
casion to  refer  and  on  which  we  based  our  decision.  The 
People  ex  rd.  v.  Oahorne^  7  Colo.  605 ;  Church  v.  Mullins,  10 
Colo.  App.  318. 

It  was  contended  in  the  last  case,  as  in  this,  that  the  0«- 
f'orne  case  did  not  control,  that  it  was  inapplicable  because 
of  the  differences  in  the  statute,  and  a  very  broad  attempt  is 
made  to  distinguish  between  the  present  controversy  and 
that.  The  only  distinction  we  are  able  to  discover  is  that  in 
the  Oxbomie  case,  there  is  a  distinct  statement  in  the  act  that 
"  the  governor  shall  have  power  to  fill  vacancies  for  the  un- 
expired term."  These  words,  "  unexpired  term,"  are  not  in 
the  statute  under  consideration,  but  we  do  not  see  that  it 
makes  any  difference  in  the  application  of  the  rule.  That 
distinguished  tribunal,  speaking  by  its  then  chief  justice,  said 
that  the  constitutional  provision  only  applied  to  those  offices 
which  were  created  or  provided  for  by  the  constitution,  or  to 
cases  where  the  matters  were  not  otherwise  provided  for  by 
law.  If  that  be  so,  then  section  6  of  article  4  is  entirely  ir- 
relevant because  the  office  of  the  board  of  public  works  Ls  a 
creature  of  statute,  was  unknown  to  the  constitution,  was 
created  by  a  later  law,  exists  only  under  and  by  ^T^tue  of  it, 
and  the  method  prescribed  for  the  appointment  of  the  officials 
who  constitute  the  board  is  provided  for  by  the  act  creating 
it.  According  to  the  terms  of  the  act  the  governor  by  and 
with  the  advice  and  consent  of  the  senate  appoints  the  mem- 
l>ers  for  terms  of  two  years  commencing  on  tlie  1st  of  June 
following  the  appointment.  This  much  is  plain.  He  may 
not  appoint  except  by  and  wi  h  the  ad\nce  and  consent  of  the 
senate.     When  we  come  to  the  other  question  as  to  the  method 
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of  filling  vacancies,  it  is  less  distinct  and  clear  because  while 
the  power  is  absolutely  given  to  the  governor  to  fill  vacancies 
occurring  in  the  recess  of  the  senate,  and  the  mode  of  appoint- 
ment is  prescribed,  there  is  no  designation  of  the  time  for 
which  they  are  to  be  appointed  as  there  was  in  the  case  of  the 
state  industrial  school.  In  the  light  of  our  determination  of 
the  proper  construction  of  the  word  "  vacancy  "  as  applied  to 
such  offices  this  makes  no  distinguishing  difference  in  the  ab- 
sence of  a  statutory  limitation.  It  is  of  course  conceded  by 
counsel  for  the  appellant,  for  the  conclusion  cannot  be  avoided, 
the  appointment  must  be  for  some  term  and  time.  This  much 
he  admits.  On  the  authority  of  the  People  ex  rel.  Gallup  v. 
Green^  2  Wend.  267,  he  insists  that  the  word  ''  vacancy  "  ap- 
plies only  to  the  office  and  not  to  the  term.  There  do  not 
seem  to  be  many  cases  in  which  this  question  has  been  con- 
sidered, and  in  which  a  definition  of  that  term  as  applied  to 
similar  facts  has  been  accepted.  Counsel  cite  no  authorities 
on  the  question,  though  we  have  found  a  few  which  have 
more  or  less  application.  We  cite  them  not  as  direct  author- 
ities but  as  affording  arguments  and  illustrations  in  enforce- 
ment of  the  view  which  we  have  taken  of  it.  Sarrison  et  al. 
V.  Siviunds  ft  al.,  44  Conn.  318;  Scott  County  v.  Ring  et  al., 
29  Minn.  398 ;  Johnston  v.  Wihon  et  aL,  2  N.  H.  202 ;  The 
People  ex  rel.  Melony  v.  Whitman,  10  Cal.  38 ;  People  ex  rel. 
V.  Wells,  2  Cal.  198  ;  State  ex  rel.  v.  Seay,  64  Mo.  89  ;  Wahh 
V.  Commonwealth  ex  rel.  Ev<ins,  89  Pa.  St.  419 ;  State  ex  rel. 
V.  Messmore,  14  Wis.  163. 

When  it  is  conceded  that  the  appointment  must  be  for  a 
term,  that  is,  for  a  specific  period  of  time,  we  think  the  whole 
question  is  resolved  adversely  to  the  appellant.  That  this 
must  be  true  is  plain  when  we  consider  public  necessities 
and  requirements,  the  duties  which  are  laid  on  these  officers 
and  which  they  have  to  perform,  and  the  absolute  necessity 
that  they  should  have  a  tenure  independent  of  the  will  of  the 
executive.  There  would  be  very  great  impropriety  in  hold- 
uig  that  the  governor  might  appoint  and  remove  at  his  will 
and  create  as  you  might  say  an  estate  from  month  to  month 
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in  the  office  and  tho  •  '  •  control  the  actions  of  these  officers 
who  have  public  uati'  perform.  Then  if  he  must  appoint 
tor  a  t«rm  or  tor  a  detimte  time,  the  question  arises  for  what 
time  must  he  appoint.  As  we  take  it,  and  according  to  our 
view  of  the  word  "vacancy"  as  used  in  modem  times,  it 
relates  not  only  to  the  office  which  is  to  be  filled,  but  to  the 
term  for  which  the  appointment  is  to  be  made.  It  is  con- 
stantly used  in  statutes  and  constitutions  with  reference  to 
both  office  and  tenure,  and  we  believe  that  the  proper  inter- 
pretation of  the  word  when  power  is  given  to  an  executive  or 
a  board  to  fill  a  vacancy,  is,  a  pt)wer  to  fill  the  office  desig. 
nated  for  the  unexpired  term  which  may  remain  after  the 
death,  removal,  or  resignation  of  the  antecedent  incumbent. 
In  other  words,  when  the  incumbent  dies,  is  removed,  or 
resigns,  there  is  a  vacancy  not  only  in  the  office,  but  in  the 
term  for  which  he  was  appointed,  if  that  was  for  a  definite 
period.  It  usually  happens  that  the  legislature  provides  tl)at 
the  appointment  shall  be  for  the  unexpired  term,  to  the  next 
general  election,  or  for  such  other  period  as  their  wisdom 
may  dictate.  In  the  absence,  however,  of  an  expression  of 
the  legislative  will  on  the  subject  we  think  it  is  justly  and 
rightly  to  be  concluded  that  if  the  power  of  appointment  is 
given  to  the  executive  to  fill  a  vacancy  in  the  recess  of  the 
senate  and  the  statute  is  silent  as  to  the  duration  of  the  aj)- 
pointment,  and  there  is  no  restriction  on  his  authority,  and 
no  requirement  that  it  should  be  confirmed  by  any  other  body, 
then  the  grant  of  power  is  a  grant  of  authority  to  fill  it  for 
the  unexpired  term.  We  therefore  conclude  that  in  the 
present  case,  when  the  statute  says  the  governor  may  fill  a 
vacanc}'  in  case  of  a  recess  of  the  senate  by  appointment  in 
writing  filed  with  the  secretary  of  state,  the  legislative  pur- 
pose was  that  he  should  appoint  for  tlie  unexpired  term  and 
should  not  be  required  to  submit  the  appointment  to  the 
incoming  senate  for  confirmation  just  as  his  own  office  was 
about  to  expii'e  and  when  the  entire  political  complexion  oi 
that  body  might  be'  change<l  and  the  public  service  be  em- 
barrassed by  a  change  in  it«  constitution  thi-ee  or  four  montlis 
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prior  to  the  time  the  appointment  would  naturally  determine 
by  lapse  of  time.  When  we  remember  that  these  appomt- 
ments  are  made  by  the  incoming  executive  to  take  effect  the 
1st  of  June  following  and  for  two  years,  and  that  the  gov- 
ernor goes  out  of  office  within  a  very  few  days  of  the  time  of 
the  convening  of  the  next  legislature,  we  can  very  readily 
imagine  the  lawmaking  body  concluded  it  would  be  better 
to  confer  the  absolute  power  of  appointment  upon  the  ex- 
ecutive to  fill  the  vacancy.  Thus  the  discharge  of  these 
public  duties  would  be  left  to  the  board  which  had  been  ap- 
pointed by  the  executive  on  whose  administration  rested  the 
responsibility  for  their  acts. 

The  judgment  of  the  court  below  accorded  with  these 
views,  and  it  will  accordingly  be  affirmed. 

Affirmed. 


[Wo.  1401.] 

Forrester  v.  Gill. 

1.  Fraudulent  Conveyance — Pbooeeds  of  Pbopkbty — Insubanoe 

Money. 
A  transfer  of  property  made  with  inteDt  to  defraud  creditors  is  void  as 
to  them,  and  their  right  tt)  follow  the  property  extends  to  its  pro- 
ceeds, but  money  due  on  an  insurance  policy  for  loss  by  fire  is  not 
the  proceeds  of  the  property  destroyed  and  cannot  be  followed  by 
creditors  although  the  property  was  transferred  by  their  debtor  to 
the  insured  to  defraud  his  creditors.  And  it  was  immaterial  that 
the  debtor  paid  the  premium. 

2.  Same — Insubable  Intebest. 

The  transferee  of  property  has  an  insurable  interest  although  the  trans- 
fer was  fraudulent  as  to  creditors. 

3.  FBAUDUIiENT  CONVEYANCE — ASSIGNMENT — CONSIDEBATION. 

Where  a  husband  transferred  property  to  his  wife  in  fraud  of  his  cred- 
itors and  the  property  was  insured  in  the  name  of  the  wife  and  de- 
stroyed by  fire,  and  the  claim  against  the  insurance  company  was 
assigned  by  the  wife,  as  between  tlie  husband's  creditors  and  the 
assignee  of  the  wife  it  is  immaterial  whether  the  assignee  paid  a 
consideration  or  not  for  the  claim. 
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Appeal  from  the  District  Court  of  Arapahoe  County. 

Mr.  C.  M.  Kendall,  for  appellant. 

Mr.  William  B.  Tebbetts  and  Mr.  E.  B.  Kellooo,  for 

appellee. 

Thomson,  P.  J.,  delivered  the  opinion  of  the  court. 

The  appellant  brought  suit  against  William  T.  Craft,  and 
summoned  the  Mechanics'  Insurance  Company  of  Pennsyl- 
vania as  garnishee.  The  garnishee  answered  that  there  was 
due  on  a  poKcy  of  insurance  against  loss  by  fire  an  adjust- 
ment of  $550  to  Lizzie  A.  Craft,  provided  she  owned  the 
property.  The  plaintiff  traversed  the  garnishee's  answer, 
claiming  that  the  money  was  really  due  to  the  defendant. 
Anna  L.  Gill  filed  her  petition  of  intervention  in  the  cause, 
alleging  that  on  September  1,  1891,  Lizzie  A.  Craft  was  the 
owner  of  certain  household  furniture  and  personal  property 
in  Denver,  and  on  that  day  insured  the  property  with  the 
garnishee  company  against  loss  or  damage  by  fire  ;  that  the 
property,  on  November  2,  1894,  sustained  loss  by  fire ;  that 
the  loss  was  adjusted  by  the  company  at  ilSSO,  which  the  com- 
pany agreed  to  pay  Lizzie  A.  Craft ;  that  on  November  29, 
1895,  Lizzie  A.  Craft  sold  and  assigned  her  claim  against  the 
company  to  the  intervenor  for  $650,  payable  in  one  year,  with 
interest  at  eight  per  cent  per  annum,  and  that  the  company 
was  notified  of  the  assignment  before  it  made  its  answer. 
The  intervenor  prayed  judgment  awarding  the  insurance 
money  to  her. 

The  plaintiff  answered  the  petition  in  intervention,  deny- 
ing that  Lizzie  A.  Craft  was  the  owner  of  the  property  as 
against  the  creditors  of  the  defendant,  William  T.  Craft; 
averring  that  the  insurance  was  procured  by  the  defendant 
ill  the  name  of  Lizzie  A.  Craft  for  his  own  benefit;  that  the 
adjustment  was  really  made  between  the  defendant  and  the 
garnishee,  and  for  the  defendant's  benefit,  although  in  the 
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name  of  Lizzie  A.  Craft:  and  denying  knowledge  or  infor- 
mation sufficient  to  fonii  a  belief  concerning  the  alleged  as- 
signment to  the  intervenor.  The  plaintiff  alleged  further 
that  on  January  29, 1894,  the  defendant  made  his  promissory 
note  to  the  plaintiff  for  1820 ;  that  the  defendant  then  owned 
the  property  mentioned  in  the  intervenor's  petition,  but  after- 
wards, and  before  the  insurance  was  effected,  attempted  to 
ti-ansfer  it  to  Lizzie  A.  Craft;  that  the  sale  was  not  accom- 
panied by  imrnediate  delivery,  or  followed  by  actual  or  contin- 
ued change  of  possession,  and  was  made  without  consideration, 
and  for  the  purpose  of  hindering,  delaying  and  defrauding 
the  creditors  of  the  defendant ;  and  that  the  intervenor  at 
the  time  of  the  assignment  to  her  had  notice  of  the  fraudu- 
lent character  of  the  transfer.  The  intervenor  replied,  deny- 
ing the  allegations  of  the  answer.  Judgment  went  for  the 
intervenor,  and  the  plaintiff  appealed. 

The  intervenor  supported  her  claim  by  evidence  which, 
prima  facie^  entitled  her  to  judgment.  The  plaintiff  then 
offered  to  prove  that  the  property  insured  belonged  to  the 
defendant,  who  was  the  husband  of  Lizzie  A.  Craft,  prior  to 
his  marriage  with  her,  and  at  the  time  of  the  marriage  was 
still  in  his  possession ;  that  she  paid  no  consideration  for  the 
property ;  that  the  premium  for  the  policy  was  paid  by  the 
defendant ;  that  at  the  time  of  the  transfer  the  defendant  was 
insolvent ;  and  that  there  never  had  been  any  open,  notorious 
or  exclusive  change  of  possession  of  the  property.  The  plain- 
tiff further  offered  to  prove  that  the  intervenor  paid  no  con- 
sideration for  the  assignment  to  her.  The  court  refused  to 
receive  the  evidence. 

For  the  plaintiff  it  was  conceded  below,  and  it  is  conceded 
here,  that  the  transfer  was  sufficient  to  vest  in  Mrs.  Craft  an 
insurable  interest ;  but  it  is  contended  that  the  plaintiff  was 
entitled  to  show  the  fraudulent  character  of  the  transfer  of 
the  property,  and  its  invalidity  as  against  him ;  and  that 
therefore,  the  evidence  offered  was  erroneously  excluded.  A 
transfer  of  property  made  with  the  intent  to  defraud  credit- 
ors is  void  as  to  them,  and  theii-  right  to  follow  the  property 
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extends  to  its  proceeds,  or  other  form  of  property  into  which 
the  fraudulent  grantee  may  have  converted  it.  If  the  fund 
which  the  plaintiff  seeks  to  subject  to  the  payment  of  liLs  debt 
was  the  proceeds  of  the  property,  the  evidence  was  admissi- 
ble, and  its  exclusion  error.  The  main  question  in  the  case 
therefore  is,  "  Vv'as  the  money  due  from  the  insurance  com- 
pany the  proceeds  of  the  property  ?  "  We  think  this  question 
must  be  answered  in  the  negative. 

Insurance  is  a  contract  of  indenmity.  The  insurer  agrees, 
for  a  consideration,  to  pay  to  the  insured  a  stipulated  amount 
in  case  the  latter  shall  sustain  loss  or  damage  in  consequence 
of  the  happening  of  some  event  or  contingency  contemplated 
by  the  contract.  It  is  a  personal  contract  and  does  not  run 
with  the  title  to  the  property.  Cummltiys  v.  Inn.  Co.^  55 
N.  H.  477;  May  on  Insurance.  §§1,  6.  The  money  which 
the  insurance  company  agi-eed  to  pay  to  Mrs.  Craft  was  not 
payable  as  a  price  for  the  property,  and  its  payment  would 
not  operate  to  convert  the  property  into  a  fund.  It  was  her 
peisonal  interest  in  the  property  wliich  was  insured,  and  the 
agreement  was  to  pay  to  her  personally  a  certain  amount  in 
case  of  injury  to  her  interest  from  a  specified  cause.  That 
she  had  an  insurable  interest  is  conceded,  and,  even  if  it  were 
not  conceded,  is  settled  by  the  adjudications.  The  fund  which 
the  plaintiff  seeks  to  reach  does  not  in  any  sense  represent 
the  property.  Therefore  it  cannot  be  taken  for  the  husbajid's 
debt  as  the  property  itself  might  have  been.  The  fact  that 
the  transaction  by  which  her  interest  was  created  might  have 
been  avoided  by  her  husband's  creditoi-s,  gives  them  no  claim 
to  money  payable  to  her  as  compensation  for  the  destruction 
of  that  interest,  upon  a  contract  which  she  had  the  right  to 
make,  which  in  no  manner  affected  the  interest  of  her  hus- 
band, and  in  consequence  of  which  no  injury  could  result  to 
those  creditors.  Lerow  v.  Wilmarth^  91  Mass.  382 ;  Bernheim 
V.  Beer,  56  Miss.  149  ;  McLean  v.  Hea.-i,  106  Ind.  555  ;  Nipped 
Appeal,  lb  Pa.  St.  472.  In  McLean  v.  Hess^  the  court  said: 
"The  insurance  was  taken  in  plaintiff's  name.  However 
fraudulent  the  purpose  was  in  having  the  property  conveyed 
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to  her,  that  policy  belonged  to  her.  However  fraudulent  the 
conveyance  to  plaintiff  may  have  been,  she  had  an  insurable 
interest  in  the  property.  The  insurance  was  taken  in  her 
name ;  the  policy  was  hers ;  and  the  proceeds  thereof  cannot 
be  takeu  from  her  by  the  husband's  creditors." 

The  case  of  Boot  ^  Shoe  Company  v.  Ladd^  32  Minn.  381, 
to  which  we  are  referred,  is  not  in  point.  Ladd  was  insured 
upon  a  stock  of  goods  against  loss  by  fire.  By  an  indorse- 
ment on  the  policy  the  loss  was  made  payable  to  James  A. 
Love  joy,  a  mortgagee  of  the  goods,  as  his  interest  might  ap- 
pear. The  property  was  destroyed  by  fire.  It  was  held  that 
a  creditor  of  Ladd  c(3uld  garnish  the  insurance  money  and 
attack  the  mortgage  as  fraudulent.  But  the  policy  belonged 
to  Ladd.  The  loss  was  payable  to  him  less  such  interest  as 
Lovejoy  might  have  under  his  mortgage,  and  if  he  had  no 
interest,  the  whole  belonged  to  Ladd.  The  creditor  had  the 
right  to  show  that  as  to  him,  Lovejoy  had  no  interest,  and 
that,  therefore,  the  entire  fund  was  within  the  reach  of  his 
process,  as  belonging  to  Ladd.  See  Carpenter  v.  Ins.  Co.^  16 
Pet.  495. 

Nor  is  the  situation  altered  by  the  fact,  if  it  was  a  fact,  that 
the  premium  was  paid  by  the  husband.  The  insurance  money 
does  not  represent  the  premium.  The  premium  is  not  part 
of  it.  The  premium  was  the  consideration  for  the  agreement 
of  the  company  to  pay  the  money,  but  the  money  represents 
the  loss  she  sustained  after  the  premium  was  paid,  and  noth- 
ing else. 

The  question  whether  the  intervener  paid  a  consideration 
for  the  claim,  is  unimportant.  As  between  creditoi-s  of  Mrs. 
Craft  and  the  intervenor,  the  consideration  might  be  inquired 
into ;  but  the  rights  of  the  plaintiff  were  not  affected  by  the 
assignment.  He  could  not  have  touched  the  fund  if  there 
had  been  no  assignment.  The  question  of  the  considemtion 
of  the  assignment  is  therefore  one  in  which  he  has  no  con- 
cern, and  which  he  cannot  raise. 

The  court  committed  no  error  in  refusing  to  receive  the 
offered  evidence,  and  the  judgment  must  be  affirmed. 

Affirmed. 
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[No.  157«.] 

Pabks  (Lowell  Substituted),  Auditob  of  State, 

V.  Hays. 

1.  Office  axd  Officers — Salabt — Appbopbiatiow. 

Where  a  statute  creating  ao  office  provides  that  the  salary  shall  be  paid 
''  out  of  any  moneys  appropriated  for  that  purpose,"  the  statute  it- 
self is  not  an  appropriation,  and  until  an  appropriation  is  made  no 
salary  can  be  paid  to  the  officer. 

2.  Same — Auditing  Board. 

Where  by  act  of  the  legislature  a  fund  was  created  for  the  purpose  of 
paying  a  casual  deficiency  in  the  revenue  and  a  board  was  created 
by  the  act,  by  whom  all  claims  should  be  audited  before  they  could 
be  paid  out  of  the  fund,  mandamiis  could  not  be  maintained  against 
the  auditor  of  state  to  compel  him  to  issue  a  warrant  against  such 
fund  on  a  claim,  unless  it  had  been  presented  to  and  allowed  by  the 
auditing  board. 

:i.  Same — Statutobt  Cohstbuctign. 

Wliere  an  act  of  the  legislature  created  a  fund  to  pay  a  casual  deficiency, 
creating  a  board  to  audit  all  claims  to  be  paid  out  of  said  fund,  and 
providing  that  said  act  should  not  be  revised,  amended  or  repealed 
until  the  total  amount  of  indebtedness  therein  provided  for  was 
wholly  paid,  and  a  subsequent  act  of  the  same  legislature  appro- 
priated a  certain  amount  of  said  fund,  or  so  much  thereof  as  might 
be  necessary  to  pay  the  balance  of  the  salaries  of  the  inspector  of 
metalliferous  mines  and  his  assistants,  and  directed  the  auditor  to 
issue  his  warrants  to  the  parties,  naming  them,  for  the  sums  thMi 
justly  due,  and  from  time  to  time  as  the  same  might  become  due, 
but  in  naming  the  amount  tu  be  paid  one  of  the  assistants,  the  au- 
ditor was  directed  to  draw  his  warrant  for  a  certain  sum,  without 
the  qualifying  words,  "now  justly  due  and  from  time  to  time  as 
the  same  might  become  due"  ;  held  that  the  two  acts  should  be 
construed  together,  and  that  it  was  not  intended  to  appropriate  a 
specific  sum  to  the  assistant  inspector,  but  that  it  was  intended  to 
provide  for  the  payment  of  such  amount  as  the  auditing  board  might 
determine  was  due. 

i.  Appbopbiations — Mandamus. 

Legislative  appropriations  are  not  conclusive  on  the  auditor  and  treas- 
urer of  the  state,  but  they  have  the  power  and  it  is  their  duty  to 
determine  the  legality  of  an  appropriation,  and  before  &  mandamiis 
would  issue  to  compel  the  auditor  to  issue  a  warrant  upon  a  claim, 
the  claimant  must  show  in  his  alternative  writ  the  character,  amount 
and  source  of  the  claim,  and  state  as  in  a  pleading  a  cause  of  action, 
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in  order  that  it  might  be  determined  on  the  issues  raised  by  the  an- 
swer whether  or  not  the  claim  was  a  legitimate  one. 

5.  Same — Specific  Fukd. 

Where  an  appropriation  is  made  from  a  specific  fund  and  the  fund  has 
been  legally  exhausted,  the  auditor  cannot  be  compelled  to  issue  a 
warrant  against  such  fund. 

6.  Office  and  Officers — Action — Substitution. 

In  an  action  against  an  official  to  compel  him  to  perform  an  official 
duty,  a  change  in  the  person  holding  the  office  does  not  necessarily 
defeat  the  action,  but  it  may  be  continued  against  his  successor. 

7.  Pkocess — Appearance — Waiver. 

The  fact  that  an  alternative  writ  of  mandamus  against  an  officer  did  not 
properly  describe  such  officer,  is  waived  by  the  appearance  and  an- 
swer of  the  officer  in  which  he  set  forth  his  proper  official  title. 

Appeal  from  the  District  Court  of  Arapahoe  County. 

Mr.  B.  L.  Carr,  Attorney  General,  and  Mr.  Calvin  E. 
Heed,  of  counsel,  for  appellant. 

Mr.  Clinton  Reed,  for  appellee. 

BisSELL,  J.,  delivered  the  opinion  of  the  court. 

Presumably  on  a  sufficient  and  proper  petition  filed  by  the 
appellee,  the  district  court  issued  its  alternative  writ  of  man- 
daiHut'  to  the  then  state  auditor,  Clifford  C.  Parks,  directing 
him  to  show  cause  why  a  peremptory  writ  should  not  go,  com- 
manding him  to  issue  a  warrant  for  $649.32,  as  and  for  money 
due  Hays  as  an  assistant  inspector  of  metalliferous  mines. 

The  attorney  general  on  behalf  of  the  officer  who  repre- 
sents the  state  on  this  appeal  presents  a  number  of  objections 
to  the  alternative  writ  as  a  sufficient  statement  of  a  cause 
of  action.  The  practice  which  the  applicant  pursued  is  at- 
tacked in  divers  ways,  but  except  for  its  possil)le  usefulness 
in  subsequent  proceedings  by  way  of  establishing  it,  this  query 
could  be  passed  without  notice.  Since  as  we  view  it,  the 
case  turns  on  the  construction  of  some  statutes  and  the  suffi- 
ciency of  the  writ  as  a  pleading  in  one  particular  we  shall 
only  consider  these  matters.     In  the  statement  we  shall  only 
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recite  the  things  which  are  contained  in  the  alternative  writ 
and  in  the  answer,  treating  them  as  facts  for  the  purpose  ol 
the  decision  because  judgment  was  rendered  on  the  pleadings 
This  cannot  be  questioned  because  there  can  be  no  dispute 
about  these  pivotal  mattei-s.  The  office  of  inspector  of  metal- 
liferous mines  is  and  has  been  treated  by  the  supreme  court 
as  a  creature  of  statute.  The  constitution  provides  for  the 
appointment  of  a  commissioner  of  mines  but  no  such  office 
has  ever  been  established  by  legislative  enactment.  The  in- 
spection of  metalliferous  mines  was  provided  for  by  special 
act  and  the  offices  of  inspector  and  assistant  inspector  created. 
Henry  L.  Acker  was  appointed  inspector  by  the  executive  in 
1893,  and  J.  H.  Goldsworthy  and  Maurice  C.  Hays  were  ap- 
pointed assistiint  inspectors  to  till  these  offices.  The  legisla 
ture  in  1893  made  no  appropriation  for  the  payment  of  the 
salaries  of  the  inspector  and  his  assistants.  It  would  appear 
that  they  remained  in  office,  discharged  the  duties,  and  from 
time  to  time  and  to  an  extent  which  need  not  be  directly 
stated,  received  from  the  pi'oper  state  officers  certificates  of 
indebtedness  for  the  salaries  and  expenses  which  were  pro- 
vided for  by  the  act  creating  the  bureau.  Matters  ran  along 
in  this  way  until  the  legislature  met  in  1895  when  the  finan- 
cial condition  of  the  state  became  the  subject  of  serious  dis- 
cussion and  legislation.  By  reason  of  the  diminution  of  the 
public  revenues  and  as  it  would  appear  a  reduction  in  the 
assessed  valuation  of  the  property  in  the  state  a  deficiency 
existed ;  there  was  a  lack  of  funds  to  pay  the  expenses  of  a 
number  of  officials  whose  offices  were  provided  for  by  the 
legislature  and  for  the  support  and  maintenance  of  various 
institutions,  and  there  was  not  enough  to  pay  the  debts  which 
had  been  created  in  the  purchase  of  supplies  and  for  other 
matters  connected  with  the  state  government.  These  cir- 
cumstances led  to  the  piissage  of  the  acts  which  are  to  be  con- 
strued and  by  which  the  rights  ot  Hays  must  be  determined. 
Probably  the  form  which  this  legislation  took  in  one  aspect 
of  it,  as  it  will  be  considered,  proceeded  from  an  antecedent 
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adjudication  by  the  supreme  court.  Goodykoontz  v.  Acker, 
19  Colo.  360. 

Therein  it  was  clearly  decided  that  under  tlie  statute  creat- 
ing the  office  of  inspector  of  metalliferous  mines  that  officer 
could  only  receive  his  salary  and  expenses  out  of  any  moneys 
which  might  be  appropriated  for  that  purpose.  These  words 
of  limitation  were  held  determinative  of  the  legislative  pur- 
pose, and  that  while  no  set  form  of  words  was  essential  to 
constitute  an  appropriation,  it  must  appear  that  there  was  the 
legislative  intent  to  make  it  in  order  to  entitle  the  party  to 
receive  any  portion  of  the  public  funds  in  the  payment  of  liis 
salary.  It  will  be  observed  this  was  a  suit  by  the  inspectoi' 
to  recover  his  salary  for  a  portion  at  least  of  the  same  period 
for  which  the  salary  is  claimed  by  the  relator  to  have  been 
earned  by  him  as  an  assistant  inspector  under  Acker.  It  is 
therefore  clear  that  since  there  was  no  appropriation  to  pay 
Hays's  salary  for  the  years  1893  and  1894  until  the  act  of  1895 
was  passed,  Hays  was  without  a  legal  claim  and  was  without 
the  right  to  maintain  mandamus  against  the  auditor  to  compel 
the  issuance  of  a  warrant  entitling  him  to  draw  the  money 
from  the  public  treasury.  We  regard  this  matter  as  one  of 
great  and  controlling  significance  in  the  interpretation  of  the 
subsequent  statutes. 

In  1895  the  legislature  attempted  to  make  provision  for 
this  deficiency  in  the  public  revenues  and  to  liquidate  the 
claiiiis  of  the  public  officers  who  had  been  without  salary,  and 
to  pay  the  expenses  of  the  various  public  institutions  which 
had  been  without  funds,  and  to  liquidate  the  debts  which  had 
been  incurred  in  carrying  on  the  affairs  of  the  state.  The 
first  act  that  was  passed  was  approved  April  8,  1895.  It  is 
chapter  77,  Session  Laws  of  1895,  page  178. 

In  general  terms  that  act  provides  for  the  creation  of  an 
additional  bonded  indebtedness.  There  is  a  limitation  on  the 
power  of  the  legislature  to  create  a  bonded  debt,  but  it  need 
only  be  referred  to  in  this  general  way  because  its  construc- 
tion is  not  involved  since  it  has  practically  been  determined 
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80  far  as  we  are  able  to  see  by  the  supreme  court.     In  re  Cas- 
ual Deficiency,  21  Colo.  403. 

The  act  of  1895  is  attacked  by  the  attorney  general  as  being 
unconstitutional  because  many  of  the  matters  provided  for  by 
the  act  including  the  one  under  consideration,  do  not  come 
within  the  definition  of  a  casual  deficiency.     We  declme  to 
consider  the  question,  nor  do  we  regard  it  as  necessarily  or 
actually  involved.     In  that  decision  the  very  matter  now 
being  determined  was  presented  to  that  court.     Tlie  governor 
under  his  authority  put  a  question  to  the  supreme  court  m 
volving  part  of  these  identical  matters  of  salary  and  expenses. 
Having  these  questions  before  them,  the  court  decided  that 
upon  the  facts  stated  in  the  communication,  there  was  at  the 
time  of  the  passage  of  the  act  a  casual  deficiency  which  con- 
ferred on  the  general  assembly  the  authorit)-  to  contract  a 
loan  by  the  issuance  of  bonds  to  pay  the  indebtedness  referred 
to.     Just  exactly  how  far  that  court  intended  to  go,  and 
whether  all  matters  contained  in  the  question  can  be  said  to 
have  been  conclusively  answered  by  the  court's  response  we 
cire  not  able  to  determine.     Since  the  matter  of  the  salaries 
of  the  inspector  and  his  assistants  was  involved  and  presented 
by  the  question,  we  must  assume  the  court  determined  that 
the  nonpayment  of  those  salaries  did  create  a  casual  deficiency 
for  which  the  legislature  could  provide  by  the  creation  of  an 
additional  indebtechiess  covered  by  the  bonded  issue  provided 
tor  by  the  act.     Since  this  is  our  conclusion  respecting  the 
force  and  effect  of  the  response  to  the  executive  inquiry  we 
decline  further  to  discuss  or  pass  on  the  question.     We  treat 
It  as  settled  and  the  matter  not  open  for  consideration. 

Bearing  this  in  mind  then,  the  act  approved  April  8,  pro- 
vided for  the  issuance  of  1175,000  worth  of  bonds.  Accord 
ing  to  the  terms  of  the  first  section,  there  was  a  casual 
deficiency  in  the  revenue  resulting  in  just  claims  against  the 
state  which  were  unpaid.  "The  claims  were  recited  to  be  for 
various  matters  including  rent  and  publication,  expenses  of 
various  boards  and  the  salary  and  expenses  of  the  metallifer- 
ous mine  inspector  and  assistants.    Thus  by  the  express  ter  ins 
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of  the  act  this  identical  matter  was  intended  to  be  provided 
lor  by  the  legislature.  We  now  come  to  the  general  terms 
of  the  enactment  which  will  only  be  stated  in  so  far  as  they 
may  be  regarded  as  material  or  as  necessary  to  the  conclusion 
of  our  decision.  The  issue  covered  1175,000.  It  was  divided 
into  two  parts,  and  those  parts  were  applicable  to  two  spe- 
cific purposes  and  those  only.  Seventy-five  thousand  dollai*s 
worth  of  the  issue  was  to  be  devoted  to  tlie  payment  of  the 
expenses  of  an  insurrection.  The  other  !|100,000  was  to  be 
applied  to  the  liquidation  of  the  various  claims  and  debts  re 
ferred  to  in  the  first  section.  Manifestly  it  was  impossible 
for  the  legislature  to  devote  the  time  and  labor  necessary  tc 
I  lie  investigation  of  all  these  various  items  of  expenditure  and 
debt,  and  to  guard  against  an  unwarranted  and  unlawful  ex- 
penditure of  the  money  the  act  provided  by  section  7  that  all 
claims  should  be  audited  by  a  board  which  the  act  established. 
This  board  consisted  of  the  governor,  attorney  general,  and 
state  auditor,  to  whom  the  investigation  of  the  outstanding 
bills  and  certificates  of  indebtedness  for  the  fiscal  yeai-s  of 
1893  and  1894  were  referred.  According  to  the  averments 
of  the  answer  the  board  organized  and  proceeded  to  discharge 
its  functions.  It  passed  on  all  bills  and  claims  presented  by 
pei"Sons  who  were  provided  for  by  the  act,  and  who  held  claims 
against  the  state  which  were  legitimately  payable  out  of  this 
fund,  and  apportioned  the  fund  from  time  to  time  among  the 
claimants  and  on  the  certificates  issued  by  that  board,  the 
auditor  issued  his  warrants  and  the  parties  received  theij 
money.  The  entire  fund  with  the  exception  of  $54.52  was 
paid  out  on  these  certificates  and  on  warrants  properly  issued 
thereon.  All  the  claims  which  the  relator  Hays  had  and 
which  were  covered  by  the  act,  were  apparently  presented  to 
that  board  and  allowed,  and  he  received  certificates  on  which 
warrants  were  ultimately  issued  whereon  he  received  accord 
ing  to  the  statement  of  the  alternative  writ  and  the  statements 
of  the  answer  $1,273.70.  We  must  assume,  because  it  is  so 
stated  in  the  pleadings,  that  the  board  passed  on  all  the  cer 
tificates  and  on  all  the  claims  whicli  he  presented  to  the  board 
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for  payment,  and  allowed  whatever  was  thus  presented  to  the 
extent  stated.  Hays  did  not  afterwards  make  any  further  or 
other  claim  to  that  board,  and  the  board  having  distributed 
the  entire  sum  resulting  from  the  sale  of  the  bonds  except 
854.52  on  the  28th  of  December,  1895,  adjourned  without  day. 
It  must  be  likewise  assumed  that  the  auditor  issued  every 
warrant  which  he  was  bound  and  entitled  to  issue  under  the 
action  of  that  board,  and  that  Hays  presented  no  other  claim 
to  that  board  for  allowance  which  was  either  allowed  or  dis- 
puted. If  he  had  any  other  claim  than  those  which  were 
audited  by  the  board,  he  never  presented  it  to  them  and  de- 
manded action  thereon,  nor  did  he  take  any  steps  to  compel 
action  by  the  auditing  board  with  respect  to  the  claim  which 
he  now  seeks  to  enforce.  We  therefore  have  this  condition : 
A  fund  was  created  by  this  act.  Its  disbursement  was  de- 
terminable by  a  board  which  it  created,  and  it  could  only  be 
expended  on  their  action  and  on  their  certificates,  and  thereon 
alone  was  the  auditor  at  liberty  oi-  liad  he  the  right  to  issue 
warrants  payable  out  of  that  specific  fund.  It  must  be  re- 
membered that  according  to  the  terms  of  the  act,  the  funds 
resulting  from  the  sale  of  the  bonds  were  separately  deposited 
and  separately  entered  on  the  books  of  the  state  treasurer  as 
funds  resulting  from  the  bond  sale  and  disbursable  by  bim 
in  accordance  with  the  terms  of  the  act  on  warrants  drawn  by 
the  auditor  and  based  on  certificates  which  that  board  had 
issued.  It  would  then  necessarily  follow  that  in  order  to  en- 
title Hays  to  any  further  payment,  he  must  have  both  alleged 
and  proved  that  he  presented  a  claim  to  that  lx)ard  to  be  au- 
dited, which  they  audited  and  on  which  the  auditor  had 
refused  to  draw  a  warrant,  or  that  the  board  refused  to  act 
thereon  and  allow  it ;  in  which  latter  event  it  was  his  duty  to 
proceed  against  the  board  and  compel  action.  There  is  but 
one  possible  contention  other\vise,  and  that  is  on  the  basis  of 
a  later  act  of  the  same  legislature  which  was  approved  on  the 
30th  of  the  same  month  at  that  session.  In  the  construction 
of  this  act,  we  must  regard  not  only  its  direct  terms,  but  also 
another  section  found  in  the  act  of  April  8,  which  is  section  8. 


422  Parks  V   Hays.  [April  T., 

This  section  is,  "  this  act  shall  not  be  revised,  amended  or  re- 
pealed until  the  total  amount  of  indebtedness  herein  provided 
is  wholly  paid  and  discharged."  We  do  not  attempt  to  deter- 
mine the  obligatoiy  force  of  this  section  as  to  subsequent  leg- 
islatures, nor  do  we  determine  whether  it  was  an  absolute 
limitation  on  the  power  of  the  body  who  passed  it  as  to  their 
later  legislation.  In  other  words,  we  do  not  decide  whether 
it  was  an  al)Solute  and  unrepealable  restriction  on  the  legisla- 
tive authority,  but  we  do  determine  that  it  must  be  consid- 
ered in  construing  the  act  of  April  30.  In  other  words,  it  is 
of  controlling  force  in  the  decision  of  the  question  whether 
the  subsequent  act  is  to  be  taken  as  a  repeal  by  implication 
of  the  earlier  enactment.  If  the  act  of  April  30  had  been  a 
direct  repeal,  then  the  question  as  to  the  force,  scope  and 
extent  of  this  limitation  would  have  been  necessarily  involved. 
The  subsequent  act  did  not  attem[)t  to  repeal,  modify  or 
change  it  as  we  look  at  it,  and  it  is  only  by  construction  if  at 
all  that  the  act  of  April  30.  can  be  held  restrictive  or  in  any 
wise  modificatory  of  the  earlier  act. 

We  now  come  to  the  act  of  April  30,  Session  Laws,  1895, 
chapter  2,  page  26.  The  firet  section  of  this  act  appropriates 
out  of  the  casual  deficiency  bond  fund  the  sum  of  $9,708.34, 
or  so  much  thereof  as  may  be  necessary  for  the  purpose  of 
paying  the  balance  of  the  salaries  and  expenses  of  Acker, 
Goldsworthy  and  Hays.  These  are  the  terms  of  that  sec- 
tion, except  the  concluding  part  of  it,  which  simply  pro- 
vides for  the  division  of  that  sum  between  the  parties,  and 
appropriates  a  certain  amount  to  Acker,  and  to  Goldsworthy 
and  to  Hays,  as  the  same  may  become  due.  We  do  not  re- 
gard this  latter  part  of  the  section  as  at  all  significant  for 
the  purposes  of  construction.  It  is  thus  plain  that  the  ap- 
propriation was  out  of  a  specific  fund,  and  a  specific  fund 
only.  There  is  no  method  of  construction  by  which  that 
appropriation  can  be  held  payable  out  of  the  geneml  rev- 
enues of  the  state.  It  was  a  specific  setting  apart  of  so 
much  of  the  deficiency  bond  fund  as  was  necessary  to  pay 
the  salaries  and  expenses  of  those  tiuee  men.     The  division 
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was  evidently  only  resorted  to  by  the  legislature  in  order  thai 
the  computation  should  be  made  on  the  basis  of  the  salan 
which  had  been  provided  for  by  the  act  creating  the  office 
and  providing  for  the  payment  of  its  expenses.  When  we 
come  to  the  next  section,  the  auditor  was  directed  to  draw 
his  warrants  for  the  several  sums  now  justly  due,  and  from 
time  to  time  as  the  same  may  hereafter  become  due  in  favor 
of  Acker  for  the  sum  named,  in  favor  of  Goldsworthy  for 
the  sum  named,  and  in  favor  of  Hays  for  a  particular  sum, 
to  wit:  •'^1,750.  When  it  came  to  that  part  of  the  section 
referring  to  Hays,  it  simply  directed  the  auditor  to  draw 
his  warrants  in  favor  of  Hays  for  the  sum  of  81,750,  with- 
out the  words  which  qualified  the  direction  as  to  Acker  and 
Goldsworthy,  that  the  warrants  should  be  for  the  several  sums 
'•  now  justly  due  and  from  tiine  to  time  as  the  same  might  be- 
come due."  Had  these  words  preceded  the  clause  referring 
to  Hays,  there  would  have  been  no  matter  of  construction. 
As  we  look  at  the  act,  there  is,  even  under  these  circum- 
stances, no  room  for  doubt  as  to  the  legislative  purpose.  In 
the  first  place,  we  deduce  from  the  antecedent  decision  of 
Goodykoontz  V.  Acker,  the  reason  for  the  passage  of  the 
act.  The  legislature  were  advised  by  that  decision  that, 
although  they  might  provide  for  the  issue  of  bonds  for  the 
liquidation  of  the  casual  deficiency,  and  though  the  act  it- 
self might  direct  in  express  terms  the  payment  of  these 
claims  of  the  inspector  and  his  assistanti*,  yet  the  casual 
deficiency  bond  act  could  noi  be  taken  to  include  them. 
The  parties  had  none.  The  supreme  court  had  already  de- 
cided that  though  the  parties  had  filled  the  office,  discliarged 
the  duties  and  paid  out  moneys,  as  they  had  a  right  to  do, 
yet  they  had  no  demand  against  the  state  in  the  absence  of 
an  act  which  made  a  specific  appropriation  for  this  puipose. 
Since  these  claims  were  recognized  as  just,  and  the  offici^rs 
were  entitled  to  the  money,  the  legislature  in  obedience  to 
that  decision  passed  this  act  of  Apnl  30  to  cover  that  iden- 
tical matter  and  made  an  appropriation  out  of  the  bond  Issue, 
so  tiiat  Acker  and  his  assistants  would  become  entitled  t<>  a 
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distributive  share  of  this  fund.  The  legislature  consequently 
passed  the  act  appropriating  the  sum  nam<  d,  or  so  much  of  it 
as  was  necessary  for  the  payment  of  these  accrued  claims  of 
Acker,  Goldsworthy  and  Hays.  As  we  look  at  it,  there  was 
no  attempt  on  the  part  of  the  legislature  to  ascertain  or  deter- 
mine the  legality  or  extent  of  the  claims  of  any  one  or  all  of 
the  parties,  except  in  general  terms  it  provided  that  within 
the  limit  prescribed  an  appropriation  of  the  fund  should  be 
made  to  pay  them  what  might  be  found  to  be  due.  We  do 
not  from  the  tenor  of  the  act  conclude  the  legislature  deter- 
mined the  exact  sum  due  these  parties,  as  by  the  earlier  act 
they  had  directly  and  distinctly  provided  a  board  to  whom 
was  confided  the  duty  and  power  to  pass  on  these  claims 
and  issue  certificates  on  which  the  auditor  should  issue 
his  warrants.  As  we  look  at  it,  this  is  the  natural,  legiti- 
mate and  proper  construction  of  the  two  acts  taken  con- 
jointly. We  do  not  undertake  to  say  what  would  have  been 
the  result  had  the  act  of  April  30  stood  by  itself.  It  might 
then  have  been  necessarily  held  that  the  auditor  was  bound 
to  issue  his  warrants  to  those  three  parties  for  those  specific 
sums  on  the  presentation  of  proper  proof  and  vouchers.  We 
do  not  conclude  the  legislature  intended  to  appropriate  these 
specific  sums  to  these  individuals,  because  it  is  not  a  direct 
appropriation  of  •i!9,708.34,  which  would  perhaps  compel  this 
conclusion  and  entitle  the  parties  to  present  their  vouchers 
and  demand  their  warrants,  but  it  is  only  an  appropriation 
of  that  sum,  or  so  much  of  it  as  was  necessary  to  pay  the 
salaries  and  expenses.  It  is  thus  clearly  exhibited  that  the 
legislature  did  not  attempt  to  determine  the  amount  either 
of  the  salaries  or  the  expenses,  and  they  could  not  have  in- 
tended by  the  language  to  direct  the  auditor  absolutely  to 
issue  the  warrants.  The  same  idea  is  carried  out  in  sec- 
tion 2.  The  auditor  is  only  directed  to  draw  warrants  for 
the  sums  justly  due,  or  which  might  from  time  to  time  be- 
come due,  a  limitation  which  we  think  restricts  his  author- 
ity, not  only  with  rt»ference  to  Acker  and  Goldsworthy,  but 
also  with  reference  to  Hays.     When  we  remember  that  sec- 
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tion  8  of  the  act  of  April  8,  provided  that  the  act  "should 
be  in  no  wise  revised,  amended,  or  repealed,""  we  conclude 
that  it  was  the  purpose  of  the  legislature  simply  to  pass  this 
appropriation  act  to  avoid  the  difficulty  suggested  by  G-oorly- 
koontz  V.  Acker,  and  legalize  the  claims  of  these  parties  in  so 
far  as  they  might  be  ascertained  by  the  board  provided  for 
by  the  earlier  act.  The  two  must  be  taken  together  and  re- 
garded as  a  mode  or  method  adopted  by  the  legislature  to 
provide  for  this  deficiency,  and  specifically  to  provide  for 
the  pajrment  of  the  salaries  and  expenses  of  these  officers. 
If  this  be  the  proper  construction  of  these  acts,  as  we  be- 
lieve, the  conclusion  is  inevitable. 

It  nowhere  appears  in  the  alternative  writ  that  Hays  ever 
presented  any  claim  to  the  auditing  board  which  was  disal- 
lowed. According  to  the  terms  of  the  answer  his  claims  so 
far  as  presented  were  allowed  and  certificates  issued  and  the 
auditor  drew  his  warrants  and  the  relator  got  his  money.  If 
lie  had  a  claim  for  >!649.32  he  did  not  present  it  to  that  board 
and  have  it  allowed  or  rejected.  He  never  presented  it,  but 
he  now  insists  uotmthstanding  that  fact  that  since  there  was 
a  difference  between  what  he  got,  and  the  amount  assigned 
to  him  in  the  division  of  the  appropriation  b}"  the  act  of 
April  30,  he  is  entitled  to  proceed  against  the  auditor  and 
compel  him  to  issue  his  warrant  therefor.  This  cannot  be 
true  if  his  claim  was  the  subject-matter  of  ascertainment  by 
that  board.  We  have  concluded  that  such  is  the  necessary 
construction  of  the  act  and  since  in  direct  terms  his  claim 
was  provided  for  by  the  act  itself,  and  the  other  wiis  but  a 
necessary  appropriation  in  order  to  legalize  liis  claim,  we  con- 
clude that  the  earlier  act  controls  in  the  method  of  determina- 
tion and  settlement,  and  to  it  alone  must  we  look  to  ascertain 
the  relator's  rights.  When  we  reach  this  conclusion  the  bal- 
ance of  the  way  is  tolerably  plain.  The  supreme  court  very 
early  decided  the  question  thus  presented.  As  commissioner 
I  wrote  the  opinion  but  it  is  cited  as  a  controlling  decision 
of  the  supreme  court  because  under  the  system  then  in  vogue 
whatever  the  commissioners  determined  was  subject  to  ajn 
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proval  or  disapproval  by  that  tribunal,  and  its  sanction  made 
the  commissioner's  decision  the  law  of  the  state.  Sahwanbeck 
V.  People  ex  rel.,  15  Colo.  64. 

By  that  decision  it  was  determined  that  wherever  a  power 
was  confided  to  a  board  and  its  determination  was  made  a 
prerequisite  to  the  validity  of  a  claim,  the  party  who  sought 
to  enforce  it  by  proceedings  against  the  auditor  to  compel 
him  to  issue  a  warmnt  must  by  the  terms  of  his  alternative 
writ  exhibit  the  fact  that  he  had  procured  the  action  and  ap- 
proval of  the  board,  and  must  show  that  he  had  presented  his 
claim  thus  duly  approved  by  the  auditing  body  before  he 
could  compel  action.  If  our  construction  of  the  act  of  April  8, 
is  correct  the  principle  of  that  decision  covers  this  case. 
There  was  an  auditing  board  provided  by  this  latter  act  to 
which  was  confided  the  full  power  of  determination.  Parties 
who  had  claims  against  the  state  were  to  be  paid  out  of  the 
proceeds  of  the  sale  of  those  bonds.  Parties  were  bound  by 
it<5  provisions  to  present  them  to  the  board  for  allowance  or 
rejection,  and  failing  to  do  either  one  or  the  other  or  proceed 
against  it  to  compel  action,  the  parties  are  without  remedy 
as  against  the  auditor.  This  is  entirely  conclusive  of  this 
appeal.  It  nowhere  appears  that  any  claim  which  Hays  had 
and  presented  to  the  board  was  disallowed.  If  the  present 
claim  existed  he  failed  to  exhibit  it.  Without  the  audit  of 
that  board  he  had  no  claim  on  the  moneys  resulting  from  the 
sale  of  those  bonds  covering  the  casual  deficiency,  which  could 
only  be  expended  and  to  which  he  was  only  entitled  because 
of  the  special  appropriation  made  applicable  to  that  fund  in 
order  to  provide  ways  and  means  by  which  his  debt  should 
be  paid.  No  other  result  can  be  arrived  at  unless  the  act  of 
April  30  is  taken  as  a  direct  appropriation  of  $1,750  for  Mr. 
Hays  and  that  by  reason  of  that  act  he  was  entitled  to  demand 
of  the  auditor  the  issuance  of  a  warrant  for  that  sum  on  no 
other  voucher  than  his  own  and  no  other  proof  than  his  own 
claim  that  the  sum  was  due  him.  We  do  not  believe  that 
this  is  an  inevitable  and  absolute  necessary  construction  and 
it  ought  not  therefore  to  be  adopted. 
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There  is  still  another  and  further  reason  why  judgment 
should  not  have  been  granted  even  though  the  foregoing  posi- 
tion be  not  well  taken.  It  is  not  exhibited  by  the  terms  of 
the  alternative  writ  and  it  is  clearly  shown  to  the  contraiy 
by  the  terms  of  the  answer  that  Hays  presented  no  voucher 
to  the  auditor  and  no  proof  of  a  claim  which  the  auditor  was 
bound  to  allow  unless  we  concede  that  the  appropriation  was 
f(jr  the  specific  sum.  Both  the  treasurer  and  the  auditor  are 
clothed  with  great  powers  to  pass  on  and  determine  the  suffi- 
ciency and  validity  of  claims  which  parties  present  against 
the  state.  The  supreme  court  has  gone  a  long  way  in  this 
direction.  That  court  has  held  that  legislative  appropriations 
are  not  conclusive  on  these  oflBcers,  and  gives  to  them  the 
power  and  imposes  on  them  the  duty  to  determine  whether 
the  appropriations  are  legitimate  or  illegitimate,  constitutional 
or  unconstitutional.     In  re  Appropriations,  13  Colo.  316. 

It  was  therefore  incumbent  on  the  relator  by  the  terms  of 
his  alternative  writ  to  state  the  ehamcter,  amount,  and  source 
of  the  claim  which  he  presented,  and  state,  as  in  a  pleading, 
his  cause  of  action  in  order  that  it  might  he  determined  from 
the  issues  raised  by  the  answer  and  the  proof  offered,  whether 
the  claim  was  or  was  not  a  legitimate  one.  This  was  a  mat- 
ter which  the  auditor  had  a  right  to  consider  and  a  right  to  de- 
termine. If  he  failed  in  his  duty,  the  party  rau.st  state  a  cause 
of  action  against  him  that  issue  might  be  taken  and  proof 
offered.  In  this  aspect  of  the  case  the  judgment  ought  not 
to  have  been  entered.  The  alternative  writ  exhibited  noth- 
ing but  a  naked  statement  of  the  appropriation  and  in  fact 
the  relator  relied  entirely  on  the  theory  that  the  act  of  April  30, 
was  a  specific  appropriation  of  •'5!l,750,  and  that  the  auditor 
was  without  discretion.  Under  the  decision  in  In  .-e  Appro- 
priations, this  could  in  no  event  be  true  because  if  the  auditor 
should  determine  on  inspecting  the  voucher  and  the  proof 
that  the  claim  was  not  constitutional  in  the  sense  of  being  a 
casual  deficiency  for  which  the  legislature  could  provide,  he 
not  only  had  the  right  but  it  was  his  duty  to  reject  the  claim 
regardless  of  the  legislative  direction.     Whether  this  be  or 
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be  not  true,  we  still  hold  that  on  its  face  the  alternative  writ 
must  contain  averments  showing  a  good  cause  of  action  in 
the  sense  of  a  statement  of  the  claim  which  the  party  seeks 
to  enforce  against  the  state.  It  lacked  those  averments,  was 
therefore  insufficient,  and  the  judgment  on  the  pleadings 
ought  not  to  have  been  entered. 

The  answer  states  and  we  must  take  it  as  true  that  the 
$102,000  resulting  from  the  sale  of  these  bonds  and  appli- 
cable to  the  payment  of  the  claims  designated  in  the  first  sec- 
tion of  the  act  has  been  absorbed  by  warrants  lawfully  issued 
on  audit  by  the  board.  The  board  acted  within  the  scope  of 
its  authority.  The  auditor  violated  no  rule  but  complied 
with  the  law  when  he  issued  his  warrants  to  pay  the  claims 
which  the  board  had  passed  on.  Therefore  the  appropriation 
of  April  30  was  only  an  appropriation  rimning  to  tliat  identi- 
cal fund,  and  the  auditor  can  lawfully  issue  no  warrant  which 
will  be  a  claim  on  the  general  I'evenues  of  the  state,  and  which 
will  be  payable  otherwise  than  out  of  the  casual  deficiency 
fund.  Since  this  is  true  and  the  fund  has  been  lawfully  and 
legally  exhausted,  we  do  not  see  how,  when  the  relator  has 
failed  to  act,  he  can  now  demand  a  warrant  from  the  auditor. 
He  did  not  present  any  claim  to  the  auditing  board  which 
was  not  paid.  Neither  did  he,  while  those  funds  were  in  the 
treasury,  present  his  claim  to  the  auditor  and  demand  a  war- 
rant payable  out  of  that  fund.  We  are  quite  unable  to  see 
how  the  relator  could  sit  idl}-  by,  even  if  he  had  a  claim,  and 
permit  the  disbui-sement  of  the  fund  and  now  demand  of  the 
auditor  the  issuance  of  a  warrant  which  there  is  no  money  to 
pay  and  which  the  auditor  cannot  lawfully  or  legally  issue. 
Suppose  the  auditor  does  issue  his  warrant  for  ■f6-49.32,  it 
will  only  be  issued  on  a  fund  which  has  been  exhausted  and 
in  which  there  is  no  money.  It  is  a  fund  which  has  been 
lawfully  and  legitimately  exhausted.  It  was  paid  out  on 
warrants  which  the  auditor  had  a  right  to  draw  and  which 
were  as  against  him  conclusively  determined  to  be  valid  by 
the  action  of  the  boaixl  to  which  was  committed  authority  to 
determine  the  validity  of  the  claims  payable  out  of  it.     Hav- 
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ing  done  only  his  duty,  we  are  wholly  unable  to  direct  him 
to  do  an  unlawful  thing,  issue  a  warrant  on  an  exhausted 
fund  which  will  apparently  make  a  claim  against  the  state 
which  the  relator  is  without  right  to  enforce.  His  claim  was 
only  against  the  casual  deficiency  bond  fund.  That  has  been 
legally  and  legitimately  exhausted.  If  the  relator  has  lost 
any  rights,  or  has  failed  to  collect  his  pay,  it  has  been  by  rea- 
son of  his  neglect  and  he  may  not  now  call  on  the  state  au- 
ditor or  the  courts  to  aid  him  in  the  premises.  We  therefore 
(!onclude  for  this  reason  that  judgment  ought  not  to  have 
been  entered  on  the  pleadings. 

The  state  complains  of  the  mode  adopted  by  the  relator 
to  bring  Lowell,  the  present  appellant,  into  the  litigation. 
It  will  be  remembered  that  the  proceeding  was  begun  against 
Parks  who  was  then  state  auditor  and  it  ultimately  continued 
and  was  concluded  as  against  Lowell  who  was  his  successor 
in  office.  Lowell  was  brought  in  on  a  motion  to  substitute 
because  the  proceeding  was  against  the  official  rather  than 
the  person,  and  because  in  the  alternative  writ  the  order  ran 
against  Parks  without  describing  him  as  auditor,  and  the 
attorney  general  therefore  contends  that  the  proceedings 
should  for  these  reasons  be  dismissed.  We  cannot  assent  to 
the  conclusion.  As  we  understand  it,  both  courts  have  con- 
sidered the  rule  to  be  that  where  a  proceeding  or  an  action 
is  begun  against  an  official  to  compel  the  performance  of  an 
official  duty  or  the  discharge  of  an  official  obligation,  a  change 
in  the  pei"son  holding  the  office  will  not  of  necessity  nor  even 
generally  defeat  the  action,  but  it  may  be  continued  against 
the  successor,  and  the  judgment  if  recovered  be  made  ulti- 
mately effectual.  The  defect  in  the  alternative  writ  in  the 
description  of  the  officer  is  unimportant  because  Parks  came 
in  and  answered  and  his  answer  described  him  as  state  auditor, 
and  he  rested  his  defense  on  his  right  as  such  to  resist  the 
relator's  claim.  This  would  cure  any  defect  in  the  alternative 
writ  where  the  motion  was  made  for  judgment  on  the  plead- 
ings and  it  appeared  that  the  proceedings  were  started  against 
the  defendant  as  au  individual  and  he  answered  as  auditoi 
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and  set  up  a  defense  which  he  could  only  interpose  because 
of  his  official  capacity.  The  same  answer  can  be  made  and 
with  like  effect  to  the  objection  to  the  procedure  adopted  to 
bring  Lowell  in.  The  state  insists  that  there  should  have  been 
something  either  by  way  of  service  of  the  order  or  the  service 
of  some  writ,  either  one  or  both  of  which  would  answer  the 
purpose  of  process  in  order  to  bring  the  incoming  auditor  into 
the  case.  We  do  not  intend  in  this  case  to  lay  down  what 
the  exact  practice  should  be  under  other  conditions,  or  under 
conditions  which  might  generally  exist.  It  is  a  wholly  un- 
important consideration  because  after  the  motion  which  Lowell 
made  was  disposed  of,  he  filed  an  answer,  and  we  know  of  no 
reason  why  the  filing  of  an  answer  by  that  officer  should  not 
be  quite  as  effective  to  estop  him  from  complaining  of  the 
want  of  process  as  a  like  proceeding  would  on  the  part  of  an 
individual  who  came  in  and  took  issue  and  then  complained 
that  no  summons  had  brought  him  into  court.  In  the  one 
case  as  in  the  other,  the  appearance  is  equally  as  effective  to 
give  the  court  jurisdiction. 

This  disposes  of  the  errors  discussed  in  the  briefs  of  counsel 
which  require  discussion  or  decision.  The  judgment  ought 
not  to  have  been  entered.  As  we  view  the  record  it  is  im- 
possible to  make  a  case  on  the  proof  which  would  entitle  the 
relator  to  a  peremptory  writ,  and  final  judgment  will  therefore 
be  entered  in  this  court  in  favor  of  the  appellant.  Judgment 
reversed  and  final  judgment  ordered. 

Reversed. 

Thomson,  P.  J.,  dissents. 
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[No.  1409.] 
Otto  &  Schleter  v.  Hill. 

Aj>PfcLLATE  Pbactice— Abstract  of  Record. 

Rule  16  of  the  court  of  appeals  requires  the  appellant  or  plaintiff  in  error 
to  file  with  the  clerk  a  printed  abstract  of  the  record  which  shall 
fully  state  the  points  from  the  record  relied  on  for  reversal.  It  is 
not  enough  to  set  forth  in  the  abstract  instructions  refused  without 
those  given;  and  it  is  not  enough  to  set  forth  both  without  the  evi- 
dence. The  court  will  not  consider  instructions  refused  unless  the 
abstract  also  sets  forth  the  instructions  given  and  the  evidence. 

Appeal  from  the  District  Court  of  Las  Animas  County. 

Messrs.  Abbott  &  Abbott,  for  appellants. 

Mr.  W.  B.  Morgan,  for  appellee. 

Per  Curiam.  The  appellants  have  presented  us  with  an 
alleged  abstract  of  the  record  which  contains  the  testimony 
of  certain  of  theii-  witnesses.  It  appears  from  this  abstract 
that  a  large  number  of  other  witnesses  testified  in  the  cause, 
some  for  the  plaintiff,  and  others  for  the  defendants ;  but, 
beyond  the  bare  fact  that  they  testified,  the  abstract  says 
uothing  about  them.  No  attempt  is  made  to  give  their  tes- 
timony, or  indicate  what  it  was.  The  errors  alleged  consisted 
in  the  refasal  of  the  court  to  give  certain  instructions  re- 
quested by  the  defendants,  the  overruling  of  their  motion  for 
a  new  trial,  and  the  entering  of  judgmeut  against  them.  The 
instructions  refused  are  set  forth ;  but,  although  it  is  stated 
that  instructions  were  given,  the  abstract  does  not  inform  us 
what  they  were,  nor  does  it  refer  to  the  motion  for  a  new 
trial.  The  argument  for  the  defendants  contains  what  is  said 
to  be  the  instructions  given.  Applied  to  a  hypothetical  case, 
these  instructions  seem  to  state  the  law  coiTectly,  and  to  em- 
brace all  that  should  have  been  given  of  the  instructions  re- 
fused.    But,  as  instructions  must  be  based  on  evidence,  with 
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only  a  meager  portion  of  the  evidence  before  us,  we  are  una- 
ble to  express  a  definite  opinion  as  to  what  the  instructions 
should  have  been.  We  may  say  liowever,  that  in  the  light 
of  the  testimony  which  the  defendants  have  seen  fit  to  sub- 
mit to  us,  the  instructions  given  appear  to  be  unobjectionable, 
and  those  refused,  defective  in  at  least  one  important  par- 
ticular. 

Rule  16  of  this  court  requires  the  appellant  or  plaintiff  in 
error  to  file  with  the  clerk  a  printed  abstract  of  the  record, 
which  shall  fully  state  the  points,  from  the  record,  relied  on 
for  a  reversal.  It  is  not  enougli  to  set  forth  the  instructions 
refused  without  those  given  ;  and  it  is  not  enough  to  set  forth 
both  without  the  evidence.  The  instructions  given  may  em- 
brace those  refused,  or  both  giving  and  refusal  may  be  fully 
justified  by  the  evidence.  Our  rule  was  not  adopted  for  pur- 
poses of  amusement,  and  counsel  or  parties  who  see  fit  to 
disregard  it  must  accept  the  consequences.  We  Hand  v.  Pot- 
ter, 6  Colo.  App.  451;  GottJieh  V.  Frost,  6  Colo.  App.  452; 
Brewing  Co.  v.  Hoiclett,  6  Colo.  App.  558. 

The  appeal  must  be  dismissed. 

Dismissed. 


[No.  1437.] 
The  Shxttt  Investment  Co.  v.  The  City  of  Pueblo. 

1.  Practice — Abbitbation. 

In  an  action  against  a  municipal  corporation  for  damage  to  property 
caused  by  building  a  viaduct,  where  the  parties  agreed  to  submit 
under  direction  of  the  court  to  two  commissioners  the  question  of 
what  damage  was  suffered  if  any,  the  city  attorney  being  authori/erl 
to  make  such  agreement  on  behalf  of  the  city  by  a  resolution  of  tlu 
city  council,  and  the  questions  were  submitted  as  agreed  and  the 
commissioners  returned  their  findings  in  accordance  with  the  agree- 
ment and  direction  of  the  court,  which  report  was  not  at  the  time 
objected  to  by  either  party,  held  that  the  findings  of  the  commis- 
sioners were  binding  on  both  parties,  and  it  was  error  for  the  court 
to  afterwards  submit  the  question  of  damage  to  a  jury. 
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2.  Same. 

Where  in  an  acti.)n  for  damage  the  question  of  damage  wag  by  agreement 
of  both  parties  submitted  to  commissioners  to  determine,  the  fact  that 
the  appointment  and  course  of  the  commissioners  was  not  in  accord- 
ance witli  the  common  law  and  did  not  follow  the  statutory  course 
of  arbitration,  would  not  entitle  a  party  to  have  the  question  of  dam- 
age submitted  to  a  jury,  unless  the  report  of  the  commissioners  be 
first  set  aside.  The  parties  having  agreed  to  the  method  of  appoint- 
ment and  course  of  the  commissioners,  are  bound  by  their  acts  un- 
less a  showing  is  made  of  misconduct  on  the  part  of  the  commis- 
sioners such  as  would  authorize  the  court  to  set  aside  the  report. 

Error  to  the  Dint  riot  Court  of  Pueblo  County, 

In  October,  1894,  the  Shutt  Investment  Company  brought 
suit  against  the  city  of  Pueblo  to  recover  damages  done  to 
property  fronting  on  Mechanic  street.  Mechanic  street  ran 
northeast  and  southwest  and  wavS  intersected  by  C  street 
which  ran  northwest  and  southeast,  though  in  the  statement 
the  general  direction  of  these  streets  will  be  treated  as  north 
and  south  and  east  and  west.  Where  Mechanic  and  C  streets 
intersected,  the  city  built  a  viaduct  which  ended  at  the  south 
side  of  Mechanic  street  and  therefrom  an  approach  was  built 
along  C  street  across  the  whole  width  of  Mechanic  and  ended 
very  near  the  north  side  of  Mechanic.  According  to  the  tes- 
timony the  grade  of  C  street  was  somewhat  raised  and  the 
filling  in  which  was  necessary  to  make  the  approach  made  an 
elevation  of  six  or  seven  feet  or  more  on  the  southerly  or 
easterly  side  of  Mechanic  street.  The  lots  in  controversy 
were  on  the  westerly  side  of  C  street  and  the  northerly  side 
of  Mechanic.  The  viaduct  was  built  by  the  city  to  afford  tlie 
citizens  in  the  other  part  of  the  town  a  means  of  passage 
across  the  raiboad  tracks  which  lay  to  the  other  side  of  Me 
chanic.  A  triangular  piece  of  ground  which  formed  the 
southeasterly  boundary  of  Mechanic  street  was  occupied  !n 
warehouses.  Various  railroads  running  into  the  city  had 
built  main  lines  and  side  tracks  along  the  level  in  front  of  it 
and  had  made  passage  impossible  except  by  means  of  the  via- 
duct. Along  the  point  at  which  the  tracks  were  built,  the  land 
was  very  much  lower  than  Mechanic  street.  At  what  appears 
Vol.  XI— 28 
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to  be  the  end  of  Mechanic  street  going  in  a  southerly  direc- 
tion, there  is  no  street  or  opening  across  which  the  travel  or 
along  which  the  occupants  of  the  property  located  on  the 
northwesterly  side  of  Meclianic  street  could  pass  and  repass 
in  going  to  and  from  the  property.     The  only  outlet  into  and 
along  C  street  or  Mechanic  street  continued  beyond  the  bound- 
aries of  C.     Plaintiff's  contention  was  that  the  construction 
of  the  viaduct  and  the  approach  to  it  had  damaged  his  prop- 
erty and  rendered  it  difficult  of  access,  and  that  he  had  suf- 
fered mjury  for  which  he  was  entitled  to  maintain  suit  against 
the  city.    This  was  the  principal  point  in  the  controversy.    The 
lots  had  been  antecedently  owned  by  other  parties  but  there 
were  some  transfers  and  a  cause  of  action  vested  according 
CO  the  allegations  of  the  complaint  in  the  plaintiff  by  proper 
assignment  whereby  it  had  the  right  to  sue.     While  the  suit 
was  thus  pending  and  undetermmed  by  trial,  the  city  coun- 
cil passed  a  resolution  which  is  only  referred  to  in  order  to 
show  the  authority  of  the  city  attorney  to  stipulate  as  he  did. 
This  resolution  provided  that  in  all  damage  suits  pending 
against  the  city  for  the  construction  of  the  C  street  viaduct 
where  the  plaintiffs  might  be  abutting  owners,  or  where  the 
district  court  might  decide  that  a  right  of  action  was  m  the 
plaintiffs,  the  city  attorney  was  authorized  and  instructed  to 
have  commissioners  appointed  by  the  coui-t  in  which  the  suits 
might  be  pending  to  determine  the  damages  sustained  by  the 
property  owners.     It  authorized  the  attorney  by  stipulation 
to  waive  the  right  to  trial  by  jury  or  otherwise,  and  procure 
an  order  for  the  appointment  of  commissioners  and  to  stipu- 
late that  the  award  or  awards  of  commissioners  to  be  appointed 
should  be  final  and  binding.     There  was  another  provision 
in  the  resolution  that  the  award  should  only  be  impeachable 
on  the  ground  of  fraud.    We  do  not  regard  this  as  important 
because  there  is  no  provision  of  that  sort  contained  in  the 
stipulation  under  which  the  matter  was  referred.    Af tei-wards, 
and  acting  under  the  authority  of  that  resolution,  if  not  under 
the  general  authority  as  the  attorney  for  the  city  and  ot  the 
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party  defendant  in  the  suit,  on  the  8th  of  January,  the  attor 
neys  for  the  plaintiff  and  defendant  made  this  stipulation : 

"  It  is  hereby  stipulated  and  agreed  by  and  between  plain- 
tiff and  defendant  that  the  court  may  enter  an  order  in  the 
above  entitled  suit,  appointing  two  disinterested  persons  as 
commissioners  to  assess  and  determine  the  damages  sustained, 
if  any,  by  the  premises  described  in  said  complaint,  to-wit : 
In  former  town  of  South  Pueblo,  but  now  a  part  of  the  city 
of  Pueblo,  arising  from  or  caused  by  the  construction  and 
maintenance  of  the  C  street  viaduct  and  the  vacation  of  B 
street  at  its  intersection  with  Mechanic  street.  It  is  further 
agreed  that  the  said  district  court  or  the  district  judge  thereof, 
before  whom  said  cause  is  pending,  shall  instruct  the  com- 
missioners as  to  what  damages,  if  any,  to  said  property  may 
be  considered  by  them,  and  how  the  amount  of  such  damages 
may  be  ascertained,  and  also  the  form  of  the  report  they  shall 
make. 

"  It  is  further  agreed  that  said  commissioners  shall,  before 
entering  upon  the  discharge  of  their  duties  as  such  commis- 
sioners, be  sworn  that  they  are  not  directly  or  indirectly  in- 
terested in  the  said  suit,  or  in  the  result  thereof,  and  that 
they  will  impartially  and  fairly  perform  their  duties  as  such 
commissioners,  and  assess  and  determine  the  damages,  if  any, 
sustained  by  said  property  from  the  causes  aforesaid. 

"  It  is  further  agreed  that  the  finding  and  report  of  the 
amount  of  damages  sustained,  if  any,  by  said  premises  shall 
be  final  and  conclusive  upon  both  parties  hereto. 

"■  It  is  further  agreed  that  if  said  commissionei-s  so  appointed 
shall  fail  or  be  unable  to  agree  and  shall  so  report  in  writing 
to  the  court,  that  then  the  court,  or  the  judge  thereof  before 
whom  said  cause  is  pending,  may  tlien  appoint  a  third  com- 
missioner to  whom,  with  the  two  already  appointed,  the  mat- 
ter of  assessing  and  determining  the  damages  aforesaid,  and 
the  agreement  and  finding  of  any  two  of  the  commissioners 
so  appointed  as  to  the  amount  of  the  damages  sustained,  if 
any,  shall  be  final  and  conclusive  upon  the  parties  to  this 
suit. 
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"  It  is  further  agreed  that  said  commissioners  shall  within 
such  time  as  may  be  fixed  by  court,  make  their  report  in 
writing  under  their  hand  and  seal,  as  to  the  damages  sustained 
by  said  premises,  if  any,  and  that  upon  the  filing  of  said  re- 
port the  said  court  shall  be  and  is  hereby  authorized  to  enter 
final  judgment  in  favor  of  plaintiff  and  against  said  defend- 
ant for  the  amount  of  damages  to  said  premises,  if  any,  as 
assessed  and  determined  by  said  commissioners  in  the  report 
so  filed,  provided,  however,  that  the  said  plaintiff  shall  have 
proved  by  testimony  before  the  court,  free  from  all  excep- 
tions, as  to  competency,  relevancy  or  admissibility  all  con- 
troverted and  material  allegations  of  its  complaint. 

"  It  is  further  stipulated  that  if  such  report  shall  be  to  the 
effect  that  said  premises  have  not  been  damaged,  then  the  court 
shall  and  is  hereby  authorized,  to  dismiss  said  suit  at  plain- 
tiff's cost." 

The  stipulation  was  filed,  the  court  appointed  Anderson 
and  Beaman  to  act  thereunder,  and  on  the  12th  of  January, 
lx)th  parties  being  present  by  attorney,  the  court  instructed 
the  commissioners,  arbitrators,  referees,  or  whatever  they  may 
be  called,  respecting  their  duties  and  their  powers,  and  pointed 
out  and  defined  the  coui-se  which  they  should  pursue,  the 
action  they  might  take,  and  prescribed  the  form  of  the  award. 
We  do  not  deem  it  necessary  to  state  in  detail  what  the  in- 
structions were,  nor  shall  we  m  the  course  of  the  opinion  de- 
cide whether  the  court  erred  or  did  not  err  in  any  particulars 
in  its  statement  of  the  law.  This  comes  from  the  fact  that 
tlie  instructions  were  given  by  consent  and  without  objection, 
were  filed  with  the  case,  and  the  city  in  no  manner  and  in  no 
way  raised  any  question  as  to  the  form,  legality,  rightfulness 
or  sufficiency  of  them  under  the  stipulation.  Afterwards, 
and  on  the  28th  of  February,  in  accordance  with  the  direc- 
tions of  the  court,  and  under  the  stipulation,  Anderson  and 
Beaman  filed  their  report  and  awarded  damages  fixing  them 
at  10,000.  The  report  was  not  objected  to,  nor  was  any  pro- 
ceeding had  or  taken  thereunder  to  set  it  aside  until  some 
time  later  when  as  will  appear  from  the  record  a  committee 
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of  citizens  had  been  organized  and  employed  the  attorneys 
who  filed  the  motion  to  vacate  tlie  finding  and  award.  The 
motion  to  set  aside  the  report  was  signed  by  the  city  attorney 
who  had  signed  the  stipulation  as  well  as  by  the  attorneys 
for  the  committee  who  may  have  been  authorized  and  proba- 
bly were  to  act  on  behalf  of  the  city.  Just  why  the  city  at- 
torney should  have  filed  a  motion,  or  why  he  should  attempt 
to  attack  proceedings  to  which  he  had  consented,  we  are  not 
;idvised.  It  is  enough  to  state  that  tliis  was  done  after  the 
proceedings  had  resulted  in  a  report  on  which  according  to  the 
stipulation  final  judgment  might  be  entered,  if  proof  should 
be  thereafter  made  of  the  controverted  facts  respecting  title 
to  the  property,  ownership  of  the  claim,  and  tlie  construction 
of  the  viaduct.  To  support  this  motion  to  set  aside  the  re- 
port of  the  commissioners  who  had  been  appointed,  sundry 
and  divers  affidavits  were  filed  almost  entirely  on  information 
and  belief  attacking  the  regularity  of  the  proceedings.  The 
motion  was  overruled  and  the  court  declined  to  set  aside  the 
report  holding  that  there  was  no  sufficient  showing  in  sup- 
port of  the  motion  to  warrant  its  vacation.  This  is  assigned 
as  cross-error  by  the  defendant  in  error.  Subsequently,  and 
in  the  following  November  the  case  was  set  for  trial.  In 
reality  there  is  no  contest  respecting  the  ownership  of  the 
property,  the  building  of  the  viaduct,  the  assignment  of  the 
claim  nor  any  other  fact  disputed  save  the  one  which  was 
assigned  by  the  coimsel  representing  the  cit}'  respecting  the 
matter  of  damage.  When  the  cause  came  to  trial,  the  court 
ruled  that  the  plaintiff  must  prove  the  disputed  allegations 
of  his  complaint  but  that  no  question  remained  to  be  tried  as 
to  the  amount  of  damages,  holding  that  it  was  fixed  by  the 
award  but  determined  that  the  question  whether  there  was 
or  was  not  damages  was  still  open.  It  may  be  very  safely 
stated  that  as  the  case  proceeded  the  plaintiff  sustained  all 
the  affirmative  allegations  necessary  to  show  a  cause  of  action 
other  than  the  proof  of  the  fact  of  damage,  and  rested.  Dur- 
ing the  progress  of  tlie  examination  of  the  plaintiff's  wit- 
nesses, the  city  attempted  to  cross-examine  as  to  whether  any 
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damage  at  all  had  been  sustained.  This  was  objected  to  but 
admitted  by  the  court.  When  the  defense  proceeded  their 
whole  testimony  was  directed  to  the  point  that  the  plaintiff 
had  suffered  no  damage  at  all ;  that  the  approach  to  the  via- 
duct in  no  manner  injured  or  hurt  him,  that  mgress  and  egress 
to  the  property  was  substantially  as  safe  and  as  easy  and  sat- 
isfactory as  before  the  viaduct  or  its  approach  was  built,  and 
the  city  contented  itself  with  the  offer  of  testimony  to  this 
one  proposition.  On  the  conclusion  of  the  case  the  plaintiff 
objected  to  the  submission  to  the  jury  of  the  question  as  to 
whether  there  was  or  was  not  damage,  which  was  overruled, 
the  question  submitted,  and  the  jury  then  found  that  the 
plaintiff  had  not  been  damaged  at  all  and  that  access  to  the 
property  was  not  impeded  by  the  construction  of  the  viaduct. 
Thereupon  judgment  was  entered  in  favor  of  the  city,  and 
to  reverse  it  the  plaintiff  prosecutes  this  error. 

Messrs.  Arrington  &  McAliney  and  Mr.  John  M.  WaIi- 
DRON,  for  plaintiff  in  error. 

Mr.  E.  E.  Hubbell,  Mr.  M.  J.  Galligan  and  Mr.  S.  H. 
White,  for  defendant  in  error. 

BissBLL,  J.,  delivered  the  opinion  of  the  court. 

The  verdict  and  judgment  in  favor  of  the  city  might  per- 
haps be  upheld  if  the  parties  to  this  litigation  had  undei-taken 
lo  proceed  under  the  statute  to  obtain  a  reference  to  deter- 
mine the  disputed  questions  of  fact,  or  if  they  had  attempted 
to  enter  into  a  common-law  or  statutory  arbitration  to  reach 
the  same  result.  So  far  as  we  are  able  to  gather  from  the  rec- 
ord what  the  parties  did  neither  resulted  in  a  reference  noi 
in  an  arbitration.  The  proceeding  was  one  wholly  foreign  tc 
the  statute  and  unlike  most  cases  where  the  parties  have  at- 
tompted  to  settle  their  disputes  through  the  labors  of  arbi- 
trators. It  might  also  be  possible  that  the  same  end  could 
be  'cached  if  the  city  was  not  wholly  concluded  by  what  its 
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attorney  did  under  proper  authority  and  by  a  consent  which 
he  was  undoubtedly  competent  to  give.  The  record  does  not 
directly  advise  us,  although  it  is  very  plain  to  be  seen  that 
the  course  pursued  in  the  present  case  was  taken  because  of 
a  decision  of  the  supreme  court.  There  was  considerable  liti- 
gation respecting  this  viaduct  and  a  suit  was  brought  by 
Strait  V.  The  City,  to  recover  the  damages  occasioned  by  the 
construction.      Citu  of  Puehlo  v.  Strait,  20  Colo.  13. 

Therein  the  authority  of  the  city  to  make  the  improvement 
and  its  responsibility  for  the  resulting  damage  was  deter- 
mined. The  opinion  was  rendered  at  the  April  term,  1894. 
The  present  suit  was  tried  and  the  proceedings  which  are  at- 
tacked were  taken  after  that  decision  was  handed  down,  and 
we  must  presume  that  it  was  because  of  it  that  the  city  au- 
thorities concluded  since  it  had  been  adjudged  by  the  highest 
judicial  tribunal  of  the  state  that  the  municipality  must  re- 
spond for  damages  sustained  by  contiguous  property  by  rea- 
son of  the  construction  of  this  improvement,  that  it  was 
needless  to  litigate  the  question  as  to  the  city's  liability  and 
the  easiest  and  least  expensive  method  for  the  determination 
of  this  question  was  a  reference  of  the  matter  to  persons  who 
might  be  selected  who  should  view  the  property  and  decide 
the  controversy.  At  all  events  we  are  able  to  see  in  this  case 
and  in  that  opinion  enough  to  lead  us  to  the  conclusion  that 
this  course  was  taken  because  thereby  the  liability  of  the  city 
was  established.  However  the  fact  may  be,  it  is  enough  for 
the  purposes  of  this  case  to  say  that  acting  under  sufficient 
authority,  whether  general  or  specific,  the  attorney  represent- 
ing the  city  in  the  suit  pending  in  the  district  court,  did 
make  the  stipulation  contained  in  the  statement  of  facts.  As 
we  read  it  the  stipulation  admits  of  but  one  construction,  and 
this  construction  compels  us  to  reverse  the  judgment.  Under 
it  the  question  of  damages  was  referred  to  two  men  under  the 
order  of  the  court  made  in  pursuance  of  it.  They  were  not 
referees  neither  were  they  arbitrators  either  under  statutory 
provisions  or  the  common  law.  This  however  does  not  affect 
the  finality  of  their  decision,  nor  can  it  be  held  that  theii 
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conclusion  is  to  be  overturned  so  long  as  they  proceeded  ac- 
cording to  the  terms  of  the  agreement  and  acted  under  and 
in  accordance  with  the  instructions  which  were  given  by  con- 
sent of  the  parties.  Courts  have  gone  a  long  way  to  uphold 
this  method  of  settling  disputes  and  to  sustain  awards  which 
may  be  said  to  be  full  of  irregularities  by  reason  of  the  con- 
duct of  the  arbitrators.  As  we  look  at  it,  the  stipulation 
provided  that  the  arbitrators  should  determine  two  tilings  • 
first,  the  question  of  damage,  and  second,  the  amount  of  it, 
for  there  could  be  no  assessment  of  damages  without  an  ante- 
cedent determination  of  the  question  of  fact,  whether  or  not 
any  damage  had  been  sustained.  When  we  conclude,  as  we 
do,  that  the  parties  agreed  that  these  two  men,  whether  you 
call  them  arbitrators  or  referees,  commissioners,  or  by  some 
other  title,  should  decide  whether  there  had  been  any  damage, 
and  if  so,  how  much,  and  that  that  finding  should  be  conclu- 
sive and  final,  neither  one  of  the  parties  except  for  some  other 
reason  than  what  appears  from  this  record,  can  be  heard  to 
complain.  To  hold  and  to  argue  otherwise,  is  to  give  to  the 
municipality  rights  and  privileges  which  could  not  have  been 
in  the  contemplation  of  the  parties.  If  these  commissioners 
had  determined  that  no  damage  had  been  sustained,  the  plain- 
tiff would  have  been  concluded,  and  the  question  of  damage 
or  no  damage  could  not  afterwards  go  to  the  jury.  The  city 
would  instantly  have  contended  that  the  company  was  bound 
by  the  agreement  of  submission  and  that  the  report  of  the 
referees  or  commissioners  was  conclusive.  The  city  cannot 
be  permitted  to  hold  any  other  or  different  position,  and  to 
have  the  advantage  of  two  trials  of  the  same  question  when 
they  have  submitted  the  matter  to  one  tribunal  of  their  own 
selection.  The  finding  of  damages  to  the  extent  of  $9,000, 
ex  necessitate  established  the  fact  that  there  was  damage. 
The  parties  stipulated  that  the  matters  should  be  referred  to 
these  two  gentlemen  to  determine,  and  how  can  they  now  say 
that  they  did  not  find  on  the  question  which  of  necessity 
must  have  been  determined  by  them  m  order  to  render  an 
award.     This  conclusion  determines  the  error  which  inheres 
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ill  the  judgment.  After  the  report  no  question  was  open  ex- 
cept on  those  issues  raised  by  the  complamt  and  answer,  other 
than  the  question  of  damage,  respecting  which  the  couit  very 
properly  said  in  its  instructions  to  the  jury,  there  was  no  con- 
troversy. 

We  are  quite  of  opinion  that  this  element  of  consent  found 
in  the  stipulation  and  in  the  giving  of  the  instructions  and 
the  failure  to  except  or  object  to  any  of  them,  or  to  except  t<^) 
the  report,  or  to  object  to  it  when  it  was  filed,  determines  all 
these  matters  against  the  city  which  cannot  now  be  heard  to 
complain.  Farrington  v.  HambHii,  12  Wend.  212 ;  Yate-<  v. 
Rui<i<ell^  17  Johnson,  461  ;  Harpendiny  v.  Munson  et  al.,  91 
N.  Y.  650 ;  Flatter  v.  MeDermitt,  25  Ind.  326 ;  Wihon  v.  Wil- 
son, 18  Colo.  615. 

It  seems  to  be  an  almost  universal  principle  from  the  very 
early  times  that  wherever  parties  to  an  action  consent  to  dis- 
pense with  certain  fonns  of  procedure,  or  with  the  legal  qual- 
ifications of  the  tribunal  selected  to  try  it,  or  to  refer  the 
matter  to  a  jury  or  to  any  pereons  by  them  selected  to  hear 
and  determine,  the  proceedings  will  bind  the  consenting  par- 
ties, and  irregularities  will  not  be  available  for  the  purpose 
of  attacking  the  result.  As  Lord  Coke  puts  it,  in  the  case 
cited  in  the  17th  Johnson,  "  the  consent  of  the  parties  shall 
alter  the  form  and  course  of  the  law."  The  agreement  is 
regarded  as  entirely  obligator}-,  and  a  change  of  convictions 
or  a  belief  that  tlie  judgment  is  too  large,  the  finding  too 
great,  or  that  it  ought  to  have  been  the  other  way,  are  not 
matters  which  may  be  urged  by  the  consentiiig  party  nor 
thereon  is  he  permitted  to  base  an  attack  on  the  judgment, 
the  finding  and  report. 

The  city  has  built  up  a  very  elaborate  argument  on  the 
proposition  that  the  course  of  these  coiumissioners  was  not 
according  to  the  common  law  and  did  not  follow  the  statu- 
tory course  of  arbitration.  If  we  concede  this,  it  does  not 
entitle  the  city  to  a  trial  of  the  question  whether  or  not  there 
was  damage,  unless  the  report  be  first  set  aside.  The  citv 
consented  to  the  method,  giaiited  the  authority,  and  must  be 
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bouud  by  the  acts  of  the  commissioners  unless  they  make  a 
showing  of  such  misconduct  on  their  part  as  would  authorize 
the  court  to  set  the  report  aside.  This  was  not  done.  The 
court  sustained  the  report.  Its  judgment  we  are  not  disposed 
to  question,  nor  do  we  believe  the  cross-error  assigned  with 
reference  to  it  will  stand.  The  shomng  was  almost  entirely 
on  information  and  belief,  and  there  was  nothing  in  it  to 
establish  such  misconduct  as  would  warrant  the  court  in 
entering  any  other  order.  Since  we  sustain  this  order  and 
the  report  stands  it  leaves  the  naked  question  which  we  have 
already  decided  as  to  the  force  and  effect  of  the  report  of 
Beaman  and  Anderson  who  were  directed  to  try  and  deter- 
mine the  question.  From  this  it  results  that  the  court  erred 
in  leaving  it  to  the  jury  to  find  whether  there  was  damage. 
The  only  matters  which  ought  to  have  been  tried  were  the 
other  issues  in  the  case.  Sustaining  these  issues,  the  plain- 
tiff was  entitled  to  the  judgment  on  the  report  for  the  dam- 
ages which  they  found. 

The  judgment  entered  on  the  verdict  of  the  jury  will  there- 
fore be  reversed  and  the  cause  sent  back  for  a  new  trial  in 
conformity  with  this  opinion. 

Reversed. 

Wilson,  J.,  specially  concurring. 

I  agree  with  my  brother  judges  in  their  conclusion  that  the 
judgment  of  the  district  court  should  be  reversed.  I  cannot 
concur,  however,  in  their  views  as  to  the  regularity  of  the 
proceedings  in  the  trial  court  whereby  it  was  submitted  to  two 
commissioners  to  assess  and  determine  the  damages,  if  any, 
sustained  by  the  premises  of  plaintiff,  nor  as  to  the  force  and 
effect  of  the  report  and  findings  of  such  commissioners. 

Conceding  it  to  be  true  as  a  general  proposition,  that  it  is 
within  the  general  powers  of  an  attorney  at  law  to  submit 
the  suit  of  his  client  to  arbitration  or  reference,  it  does  not 
always  necessarily  foUow  that  the  official  attorney  of  a  munic- 
ipal corporation  is  invested  with  such  authority.     It  may  be 
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that  under  a  statute  such  as  ours,  providing  for  the  election 
of  such  an  official,  and  that  his  powers  and  duties  should  be 
such  as  prescribed  by  the  city  council,  he  might  be  shorn  of 
some  powers  which  he  would  otherwise  have  in  the  manage- 
ment of  the  litigation  of  the  city.  I  simply  suggest  this  ques- 
tion, but  in  my  view  of  the  case  presented,  its  determination 
is  not  necessar}^  Assuming  that  in  the  present  instance,  the 
city  attorney,  under  his  general  powers  as  such,  was  invested 
with  this  authority,  it  cannot  in  my  opinion  be  successful!}- 
contended  that  such  authority  extended  any  further  than  to 
allow  him  to  submit  the  mattere  at  issue  to  arbitration  or 
reference  in  any  other  fonn  or  manner  than  that  prescribed 
by  the  code.  It  must  be  conceded  that  the  attempted  sub- 
mission to  arbitration,  reference,  or  whatever  it  may  be  called, 
and  the  procedure  thereunder,  was  not  in  accordance  with  an}- 
form  or  method  of  arbitration  or  reference  prescribed  by  the 
code,  or  by  any  statute.  It  seems  to  me,  therefore,  that  the 
authority  of  the  city  attorney  in  this  instance  must  be  sus- 
tained, if  at  all,  by  the  special  power  granted  to  him  by  a 
special  resolution  of  the  city  council  referred  to  in  the  opinion 
of  the  majority  of  the  court  and  contained  in  the  record. 
That  portion  of  the  resolution  which  is  material  to  this  dis- 
cussion was  as  follows : 

"  The  city  attorney  be  and  he  is  hereby  authorized  and  in- 
structed to  have  commissioners  appointed  by  the  court  or 
judge  in  which  such  suits  are  pending,  for  the  purpose  of 
assessing  or  determining  the  damages  sustained  by  such  prop- 
erty, and  for  that  purpose  may  by  stipulation  with  plaintiffs, 
wai-ving  right  to  jury  or  otherwise,  procure  in  such  or  any 
such  case  order  or  orders  of  court  for  the  appointment  of 
such  commissioners." 

This  action  was  to  recover  damages  on  account  of  private 
property  being  damaged  by  the  construction  of  a  public  im- 
provement for  public  use.  Article  2.  section  15  of  the  con- 
stitution pro"vides,  "  That  private  property  shall  not  be  taken 
or  damaged  for  public  or  private  use  without  just  compensa- 
tion.    Such  compensation  shall  be  ascertained  by  a  board  of 
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commissioners,  of  not  less  than  three  freeholders,  or  by  a  jury 
when  required  by  the  owner  of  the  property,  in  such  manner  as 
may  be  prescribed  by  law,"  etc.  The  statute  of  eminent  domain 
follows  the  wording  of  the  constitution,  and  provides  that 
"  such  compensation  shall  be  ascertained  by  a  board  of  com- 
missioners of  not  less  than  three  freeholders,  or  by  a  jury  when 
required  by  the  owner  of  the  property,  as  hereinafter  pre- 
scribed." The  object  of  this  suit  being  the  ascertainment  of 
the  damages  caused  to  property  by  a  public  use,  the  mode  and 
method  of  which  are  specially  provided  for  by  these  con- 
stitutional and  statutory  provisions,  the  resolution  of  the  coun- 
cil should,  in  my  opinion,  be  construed  with  reference  to  such 
provisions.  If  the  power  to  submit  to  arl)itration  or  to  a 
reference  had  been  intended  to  be  conferred,  it  is  reasonable 
to  suppose  that  language  would  have  been  used  which  would 
unmistakably  have  evidenced  that  intent.  Or  if  there  were 
no  provision  in  the  constitution,  or  in  the  statutes,  prescrib- 
ing or  regulating  the  manner  in  which  such  or  similar  damages 
should  be  ascertained  or  determined,  it  might  be  held  that  an 
arbitration  was  meant,  although  the  precise  words  were  not 
used.  The  object  sought  being  that  which  is  consistent  with 
and  properly  submissible  to  arbitration,  the  mere  failure  to 
use  the  word  "arbitration,"  or  " arbitratoi-s,"  might  not  pos- 
sibly be  held  to  defeat  the  submission  to  arbitration  under 
such  power.  Here,  however,  they  use  the  identical  word, 
"  couunissioners,"  which  is  used  in  both  the  constitution  and 
the  statute  in  connection  with  the  ascertainment  of  damages 
for  injuries  such  as  those  alleged  in  the  case  at  bar.  I  think, 
therefore,  that  this  resolution  was  intended  to  authorize  and 
did  authorize  the  city  attorney  only,  to  make  no  further  con- 
test over  the  liability  of  the  city  for  damages  caused  by  the 
construction  of  the  public  improvement,  that  having  been 
settled  by  the  supreme  court,  to  waive  any  right  which  the 
city  might  have  to  submit  to  a  jury  the  question  of  the  amomit 
of  damages,  and  empowered  him  to  secure  the  submission  of 
such  question  to  commissioners  such  as  were  contemplated 
by  the  constitution  and  the  statute.     If  this  be  true,  no  such 
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commissioners  were  appointed,  as  they  were  required  to  be 
not  less  than  three  freeholdere. 

I  am  not  shaken  in  this  conclusion  by  the  fact  that  this 
proceeding  or  suit  was  not  instituted  nor  prosecuted  under 
the  special  provisions  of  the  eminent  domain  act ;  that  it  was 
a  suit  begun  by  the  party  damaged,  after  the  injuries  had 
been  suffered,  and  not  by  the  city  for  the  purpose  of  con 
demnation.  It  makes  no  difference  in  the  principle.  The 
constitution  does  not  restrict  the  method  provided  for  the 
ascertainment  of  such  damages  to  any  particular  form  of  ac- 
tion, nor  does  the  statute.  The  constitution  also  provides 
that  where  property  is  sought  to  be  taken  for  a  public  use, 
the  proprietary  rights  of  the  owner  therein  shall  not  be 
divested  until  the  compensation  shall  be  paid  to  him,  or 
into  court  for  his  use.  Such  provision,  however,  does  not 
extend  to  the  damage  of  property  for  public  use.  In  sucli 
case,  it  would  in  many  instances  be  manifestly  impossible  to 
determine  the  damage  until  after  the  contemplated  improve- 
ment had  been  constructed,  and  the  alleged  injuries  inflicted. 
Denver  ^  S.  F.  R.  Co.  v.  Domke,  11  Colo.  255.  In  such  case, 
the  suit  would  usually  be  begun  by  tlie  injured  party,  and 
that  fact  should  not  defeat  the  method  prescribed  by  law  for 
the  ascertainment  of  the  damages  in  such  cases.  It  seems  to 
me  that  the  same  constitutional  and  statutory  provision 
should  apply  whether  the  proceeding  was  inaugurated  by  tlie 
party  claiming  to  have  suffered  damage,  or  by  the  party  seek- 
ing to  enforce  its  right  of  eminent  domain. 

For  these  reasons,  I  am  of  opinion  that  the  action  of  the 
tiial  court  in  submitting  to  two  commissioners  the  question 
of  the  amount  of  damages  sustained  by  the  plaintiff  in  the 
manner  in  which  it  did,  was  irregular  and  wholly  unauthor- 
ized, as  was  also  the  procedure  therein,  and  that  the  report 
of  the  commissioners  should  have  no  legal  or  binding  force  or 
effect  whatever. 
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[No.  1428.] 
CuETis  V.  The  City  of  Pubbld. 

1.  LiBUTATioN — Pleading — Practice. 

The  statute  of  limitation  may  not  be  pleaded  by  an  amendment  to  the 
answer  after  the  issues  have  been  made  up. 

2.  Opinion  Followed. 

Following  the  opinion  In  the  case  of  The  Shutt  IwaetttMnt  Co.  v.  The 
City  of  Pueblo,  ante,  p.  432  this  case  is  reversed. 

Error  to  the  District  Court  of  Pueblo  County. 

Messrs.  Arrington  &  McAltney,  and  Mr.  John  M.  Walt 
DBOK,  for  plaintiff  in  error. 

Mr.  E.  E.  HuBBELL,  Mr.  M.  J.  Galligan  and  Mr.  S.  H. 
White,  for  defendant  in  error. 

BissELL,  J.,  delivered  the  opinion  of  tlie  court. 

This  is  a  suit  by  the  plaintiff  in  error  against  the  city  of 
Pueblo  to  recover  damages  for  the  injuries  done  to  his  prop- 
erty by  the  construction  of  the  viaduct  on  C  street.  The  case 
is  precisely  the  same  on  all  material  questions  as  that  of  the 
Shutt  Investment  Company.  Counsel  agree  that  the  record 
presents  no  other  questions  than  those  decided  in  the  latter 
cause,  and  that  the  decision  in  the  one  case,  our  conclusions 
being  as  therein  expressed,  will  necessarily  be  decisive  of  tiiis. 
It  is  quite  true  there  was  no  evidence  introduced  by  the  city 
and  judgment  was  rendered  on  a  nonsuit,  the  court  holding 
that  the  plaintiff  was  not  entitled  to  judgment  on  his  award 
making  proof  of  all  other  facts  on  which  issue  was  taken. 
The  amended  answer  presented  no  legitimate  issue,  because 
as  we  decided  in  Oivers  v.  The  Olathe  Silver  Mining  Co.^  6  Colo. 
App.  1,  the  statute  of  limitations  may  not  be  pleaded  as  a 
defense  by  an  amendment  to  the  answer  after  the  issues  have 
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been  made  up.  With  this  question  removed,  it  necessarily 
follows  that  the  plaintiff  was  entitled  to  a  judgment  on  his 
award  unless  the  city  was  able  to  make  out  a  defense  by  proof 
of  the  denials  of  the  other  allegations  in  the  complaint. 

Following  the  decision  in  the  prior  case,  this  judgment  wUl 
be  reversed. 

Bevened, 

Wilson,  J.,  specially  conconing. 


[90. 1671.] 
The  Tom  Boy  Gold  Mines  Co.  bt  al.  v.  Gbeen  bt  al. 

1.  Pbactice — Pabties — Pbksumptions. 

Where  upon  motion  of  the  defendant  to  an  action  a  third  party  is  by 
order  of  court  made  a  party  defendant  and  the  record  fails  to  dis- 
close what  showing  was  made  in  support  of  the  motion,  it  will  be 
presumed  that  the  showing  was  sufBcient  to  warrant  the  order. 

z.  Pkactice — Pabtibs  Defendant. 

Section  16  of  the  code  provides  that  when  a  complete  determination  of 
the  controverey  canuot  be  had  without  the  presence  of  other  parties 
the  court  shall  order  them  to  be  brought  in;  and  section  17  author- 
izes the  court  to  make  any  person  a  party  who  has  an  interest  in 
the  subject  of  the  action.  In  the  latter  case  the  application  comes 
from  the  party  himself  but  in  the  former  it  is  the  duty  of  the  court 
to  act  when  it  receives  the  information,  from  whatever  source  the 
information  may  be  derived.  Where  on  motion  of  a  party  defend- 
ant, an  order  was  made  requiring  another  person  to  be  made  a  party 
defendant,  and  the  party  afterwards  voluntarily  appeared  and  on 
her  own  motion  became  a  party  defendant,  a  formal  application  hy 
the  party  was  unnecessary,  and  a  further  order  making  her  a  party 
was  superfluous,  for  the  purpose  of  compliance  with  section  17. 

3.  Same — Jtjbisdiction. 

Where  a  party  not  within  the  jui-isdiction  of  the  court  was  by  order  of 
court  made  a  party  defendant  and  required  to  appear  and  plead 
forthwith,  that  part  of  the  order  which  required  her  to  appear  and 
plead  forthwith  was  void  and  a  failure  to  obey  it  inTolved  no  conse- 
quences. 

4.  Pbactice — Habmless  Ebbob. 

Notwithstanding  an  order  dismissing  a  party  from  the  caae  and  Btrildng 
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her  pleading  from  the  files  was  technically  erroneous,  yet  if  assum- 
ing all  the  allegations  of  the  pleading  to  be  true  the  final  result  must 
still  have  been  the  same  as  it  was,  the  error  was  harmless  and  would 
not  warrant  a  disturbance. 

5.  Pledges — Contracts — Parties. 

Where  stock  of  a  corporation  was  pledged  as  security  for  a  note  under 
an  agreement  that  the  (tld  certificates  should  be  surrendered  and 
new  ones  issued  in  the  uame  of  the  pledgor,  part  of  which  should 
be  retained  by  the  pledgee,  and  the  balance  returned  to  the  pledgor, 
but  the  pledgee  returned  the  old  certificates  to  the  secretary  of  the 
corporation  with  instructions  to  issue  new  certificates  in  the  names 
of  other  parties  than  the  pledgor,  and  the  corporation  refused  to 
follow  the  instructions  and  issued  the  new  certificate  in  the  name 
of  the  pledgor,  the  action  of  the  corporation  was  not  wrongful. 
The  pledgee  cannot  complain  that  the  stock  took  the  direction  he 
had  agreed  it  should  take  when  he  received  it.  The  new  certificate 
vested  the  legal  title  to  the  stock  in  tlie  pledgor  and  the  fact  that 
she  deposited  the  certificate  with  the  corporation  for  its  protection 
in  a  contest  between  the  pledgee  and  the  corporation  did  not  oper- 
ate as  a  cancellation  of  the  certificate  and  she  was  a  proper  and 
necessary  party  defendant  in  an  action  by  the  pledgee  against  the 
corporation  to  recover  back  the  old  certificates,  or  to  compel  an  is- 
suance of  new  ones  in  acc(jrdance  with  his  instructions. 

6    Pledges — Tendkk  ok  Payment. 

Where  stock  of  a  coi  poraiion  was  pledged  to  secure  a  debt,  an  uncondi- 
tional tender  of  i>ayment  of  the  debt  by  the  pledgor  operated  to  dis- 
charge the  lieu  and  terminate  all  right  of  the  pledgee  in  the  stock. 

7.  Written  Instrument — Alteration. 

The  altei-ation  of  a  written  iustrument  in  a  material  part,  by  the  person 
claiming  under  it,  avoids  the  instrument,  and  no  cause  of  action 
can  be  predicated  upon  it,  either  in  its  original  or  later  form. 

8.  Pbactice — Pleadint. — Amkndments — Discretion  of  Court. 

The  allowance  of  amendments  to  pleadings  is  a  matter  within  tlie  dis- 
cretion of  the  court,  but  it  is  not  a  discretion  to  be  arbitrarily  ex- 
ercised, but  should  be  exercised  in  the  interest  of  justice.  The 
refusal  to  allow  an  amendment  to  an  answer  setting  up  a  material 
alteration  of  a  written  instrument,  that  formed  the  basis  of  the 
action,  where  the  defendant  was  chargeable  with  no  lack  of  diligence 
in  making  the  application,  was  not  in  the  interest  of  justice  and 
was  not  the  exercise  of  a  sound  discretion. 

Appeal  from  the  District  Court  of  Arapahoe  County. 

This  is  a  suit  in  equity.    The  record  embraces  separate  ap- 
peals by  different  parties  dissatisfied  with  the  proceedings  and 
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their  result.  They  have  severally  assigned  errors  upon  the 
decree,  and  upon  certain  orders  made  by  the  court  in  the  prog- 
ress of  the  cause.  The  merits  of  the  controversy  were  not  in- 
vestigated, but  the  orders  and  the  decree  were  based  on  the 
court's  construction  of  the  pleadings,  on  the  relations  which, 
upon  the  face  of  the  papers,  the  court  conceived  the  several 
appellants  to  sustain  to  the  cause  of  action  as  stated  in  the  com- 
plaint, and  on  its  opinion  of  their  rights  in  the  subject-mattei 
of  the  litigation,  as  set  forth  by  themselves.  The  record  is 
complicated  as  well  as  volummous,  and  in  order  to  an  under- 
standing of  the  questions  which  are  to  be  determined,  the 
pleadings  and  proceedmgs  must  be  stated  with  considerable 
circumstantiality. 

On  the  25th  day  of  July,  1895,  Willard  R.  Green  filed  hi- 
complaint  in  the  Arapahoe  district  court  against  Frank  L. 
Underwood,  W.  L.  ( iaie\ .  aiid  the  Tom  Boy  Gold  Mines  Com- 
[)any,  alleging  that  on  the  22d  day  of  May,  1895,  the  defend- 
ant Underwood  made  and  delivered  to  the  plaintiff  his  prom- 
issory note  for  $28,000,  money  loaned,  payable  on  demand ; 
that  at  the  same  time,  the  defendant  was  further  indebted  to 
the  plaintiff  in  the  sum  of  -$33,805,  evidenced  by  a  note  dated 
October  1,  1891,  and  also  in  some  other  amounts  aggregating 
upwards  of  >•  9,000  :  that  there  was  a  dispute  between  the  two 
as  to  whether  the  note  for  #33,805  represented  a  subsisting 
indebtedness,  the  plaintiff  claiming,  and  the  defendant  deny- 
ing that  by  reason  of  some  other  dealings  between  the  parties, 
the  indebtedness  had  been  canceled,  and  that  for  the  purpose 
of  settling  the  dispute  they  had  agreed  in  writing  to  submit 
It  to  arbitration,  and  had  chosen  the  arbitrators ;  that  on  the 
22d  day  of  May,  1895,  the  plaintiff  purchased  from  the  de- 
fendant, 10,000  shares  of  the  capital  stock  of  the  Tom  Boy 
(irold  Mines  Company  for  #33,333.3311 ;  that  in  consideration 
of  the  purchase,  and  of  the  loan  for  which  the  #28,000  note 
was  given,  and  of  the  other  indebtedness  from  Underwood  to 
the  plaintiff,  Underwood  transferred  and  delivered  to  the 
plaintiff  the  10,000  shares  so  purchased,  and  for  the  purpose 
of  securing  the  indebtedness  from  him  to  the  plaintiff,  trans- 
VoL.  XI— 29 
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ferred  and  delivered  to  the  plaintiff  21,500  other  shares  of  the 
capital  stock  of  the  Tom  Boy  Company ;  that  of  the  stock  so 
transferred  7,500  shares  were  in  the  name  of  Underwood  on 
the  books  of  the  company,  and  were  by  him  indorsed  to  the 
plaintiff,  and  24,000  shares  in  the  name  of  WiUiam  Bayly, 
and  by  him  indorsed  in  blank,  and  delivered  by  Underwood 
to  the  plaintiff ;  and  that  it  was  agreed,  at  the  time,  between 
Underwood  and  the  plaintiff  that  the  stock  transferred  as  se- 
curity should  be  retained  by  the  plaintiff  as  well  to  secure 
the  note  for  $33,805,  if  the  arbitrators  should  determine  that 
Underwood  was  liable  for  its  payment,  as  to  secure  the  other 
notes  and  indebtedness.  The  complaint  further  averred  that 
the  plaintiff  caused  the  7,500  shares  of  the  stock  which  stood  in 
the  name  of  Underwood  to  be  transferred  to  one  H.  P.  Kelly, 
and  forwarded  the  certificates  representing  the  24,000  shares 
which  stood  in  the  name  of  Bayly  to  the  defendant  Garey, 
the  secretary  of  the  company,  with  instructions  to  cancel 
those  certificates,  and  issue  in  their  stead  certificates  to  Junia 
Porter  Green  for  10,000  shares,  being  the  shares  purchased 
by  the  plaintiff,  to  H.  P.  Kelly  10,000  shares,  and  to  George  R. 
Swallow  4,000  shares  ;  that  receiving,  some  days  afterwards, 
an  unsatisfactory  reply,  he  telegraphed  to  Garey  to  return 
him  the  certificates ;  that  Garey  answered  requesting  permis- 
sion to  transfer  them  to  Mrs.  Underwood,  the  wife  of  Frank  L. 
Underwood,  and  that  the  plaintiff  immediately  repeated  his 
instruction  to  Garey  to  return  him  the  certificates,  receiving 
an  answer  that  Underwood  would  shortly  see  the  plaintiff : 
that  Underwood  accordingly  met  the  plaintiff,  and  agreed 
with  him  to  notify  Garey  to  issue  and  forward  certificates  for 
the  24,000  shares  to  the  plaintiff ;  that  the  plaintiff  advised 
Garey  of  Underwood's  agreement,  but  Garey  answered  that 
the  certificates  were  not  in  his,  but  in  Underwood's,  control,  and 
declined  to  issue  new  certificates  until  the  old  were  returned 
to  him ;  that  the  plaintiff  afterwards  saw  Underwood,  and 
the  latter  informed  him  that  he  had  countermanded  his  direc- 
tion to  Garey,  because  he  had  concluded  to  pay  the  indebted- 
ness of  $28,000,  and  denied  that  the  stock  was  transferred  as 
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securitj  for  any  other  debt.  It  was  further  averred  that  Un- 
derwood was  president  of  the  Tom  Boy  Company ;  that  the 
24,000  shares  included  the  10,000  shares  which  the  plaintiff 
had  purchased,  and  of  which  he  was  the  absolute  owner,  and 
that  there  was  a  collusion  between  Underwood,  who  was  in- 
solvent, and  Garey,  to  transfer  the  stock,  both  that  to  which 
the  plaintiff  was  entitled  as  owner,  and  that  which  he  was  en- 
titled to  hold  as  security,  to  some  third  person,  and  place  it 
entirely  beyond  the  reach  of  the  plaintiff.  The  prayer  was 
for  an  injunction  restraining  any  disposition  of  the  stock  delr 
rimental  to  the  rights  of  the  plaintiff,  and  for  a  decree  that 
the  stock,  if  it  had  not  been  canceled,  be  returned  to  him ; 
or,  if  it  had  been  canceled,  that  new  certificates  to  the  same 
amount  be  issued  and  delivered  to  him.  An  ex  parte  injunc- 
tion was  issued  as  prayed. 

On  the  9th  day  of  October,  1895,  the  Tom  Boy  Gold  Mines 
Company  filed  its  answer  to  the  complaint,  putting  in  issue, 
either  by  direct  denial,  or  by  disclaimer  of  knowledge  or  in- 
formation sufficient  for  the  formation  of  a  belief,  all  the  aver- 
ments of  the  complaint  which  were  material  to  the  cause  of 
action,  except  those  concerning  the  forwarding  of  the  certifi- 
cates of  stock  standing  in  the  name  of  Bayly  for  transfer 
and  reissue.  At  the  same  time  the  company  filed  its  cross- 
complaint  against  the  plaintiff,  Willard  R.  Green,  the  defend- 
ant, Frank  L.  Underwood,  and  his  wife  Theodosia  Underwood, 
which,  after  alleging  the  possession  by  the  plaintiff  of  those 
certificates,  their  transmission  by  him  to  Garey  for  transfer, 
the  refusal  of  Underwood  as  president  of  the  company  to  per- 
mit their  transfer  in  accordance  with  Green's  directions,  and 
giving  on  information  and  belief  some  account  of  the  disputes 
between  Underwood  and  Green  concerning  the  amount  of 
the  indebtedness  from  the  former  to  the  latter,  and  of  the 
purpose  for  which  the  stock  was  pledged  to  Green,  aveired 
that  Theodosia  Underwood  claimed  to  be  entitled  to  the  same 
stock ;  that  Green  was  threatening  suit  against  the  company 
to  recover  the  market  value  of  the  stock  on  account  of  the 
refusal  of  Garey  to  transfer  it;  that  Theodosia  Underwood 
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was  a  nonresident,  and  without  property  in  this  state  subject 
to  execution  ;  that  the  property  of  Green  and  Frank  L.  Under- 
wood consisted  of  money,  shares  of  stock,  and  other  like 
things,  easily  removed  and  concealed ;  that  the  defendant 
was  in  danger  of  being  harassed  by  reason  of  the  hostile 
claims  of  the  parties  to  the  stock,  and  could  not  with  security 
recognize  either  as  owning  it.  The  cross-complaint  prayed 
that  Theodosia  Underwood  raiglit  be  made  a  party  to  the 
suit,  and  that  Frank  L.  Underwood,  Willard  R.  Green,  and 
Theodosia  Underwood,  be  ordered  to  interplead  and  adjust 
their  claims  as  between  themselves,  and  offered  to  issue  cer- 
tificates of  the  stock  to  whomsoever  the  court  should  award  it. 
On  the  25th  day  of  October,  1895,  Frank  L.  Underwood 
tiled  his  answer  to  the  complaint,  admitting  the  execution  of 
the  note  for  •'1=28,000  to  the  plaintiff ;  denying  that  its  con- 
sideration was  money  loaned  to  him,  but  averring  that  it 
was  for  money  borrowed  for  the  use  and  benefit  of  Theodosia 
Underwood,  as  the  plaintiff  well  knew ;  denying  that  he  was 
indebted  to  the  plaintiff  in  any  other  sura ;  admitting  the 
purchase  from  him  by  Green  of  10,000  shares  of  the  capital 
stock  of  the  Tom  Boy  Company  for  ^33,333.33^;  admit- 
ting that  24,000  shares  stood  in  the  name  of  William  Bayly 
on  the  books  of  the  company,  but  denying  that  he  ever  agreed 
with  the  plaintiff  that  this  stock  or  any  part  of  it  should  be 
held  by  the  plaintiff  as  security  for  any  indebtedness  except 
that  represented  by  the  note  for  ■|!28,000,  or  for  any  purpose 
except  to  secure  the  payment  of  that  note ;  admitting  the 
sending  by  Green  of  the  24,000  shares  to  Garey  for  transfer. 
as  in  the  complaint  stated,  and  admitting  that  the  communi- 
cations between  the  plaintiff  and  Garey  in  relation  to  the 
stock,  were  as  alleged,  but  denying  that  he  ever  agreed  t<' 
iirect  Garey  to  issue  certificates  of  the  stock  to  the  plaintiff, 
except  upon  the  condition  that  the  plaintiff  would  accept 
them  as  security  for  the  payment  of  the  128,000  note  only ; 
denying  any  purpose  on  his  part  to  defraud  the  plaintiff; 
and  denying  the'  allegations  of  the  complaint  on  which  the 
demand  for  equitable  relief  was  specifically  based.     This  an- 
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8wer  further  stated  that  on  the  22d  day  of  May,  1895,  he 
borrowed  from  the  plaintiff  for  the  sole  use  and  benefit  of 
his  wife,  Theodosia  Underwood,  -^28,000,  and  executed  there- 
for his  individual  note ;  that  about  that  time  he  purchased 
from  William  Bayly  24,000  shares  of  the  capital  stock  of  the 
Tom  Boy  Company,  the  certificates  representing  which  were 
indorsed  in  blank  by  Bayly,  and  delivered  this  stock  to 
Green  as  security  for  the  pajnnent  of  the  note :  that  the  cer- 
tificates for  the  24,000  shares  were  purchased  for  Theodosia. 
and  paid  for  wholly  with  her  means,  and  were  delivered  to 
the  plaintiff  upon  his  agreement  to  surrender  them  to  the 
company,  and  cause  new  certificates  of  a  like  amount  to  be 
issued  in  the  name  of  Theodosia,  out  of  which  he  should 
receive  21,500  shares,  and  no  more,  to  secure  the  payment  of 
the  note,  which  agreement  was  written  on  the  face  of  the 
note  before  its  execution  ;  that  it  was  also  at  the  same  time 
agreed  between  Underwood  and  the  plaintiff,  that  in  lieu  of 
the  former's  note,  the  plaintiff  should  accept  the  note  of  Theo- 
dosia ;  that  he.  Underwood,  afterwards  learned  that  the  plain- 
tiff was  claiming  that  the  24,000  shares  were  delivered  to 
him  as  security  not  only  for  the  -f  28,000,  but  for  other  alleged 
indebtedness,  and,  upon  so  learning,  obtained  possession  of 
the  stock,  and  surrendered  it  to  the  company,  the  president 
and  secretary'  of  which  reissued  it  to  Theodosia ;  that  pur- 
suant to  the  agreement  between  him  and  the  plaintiff,  his 
wife  Theodosia  made  and  delivered  to  the  plaintiff  her  own 
note  for  the  $28,000,  which  he  took  and  retained ;  that  she 
afterwards  caused  to  be  tendered  to  him  the  full  amount  of 
the  note,  principal  and  interest,  and  that  she  was  at  all  times 
ready  to  pay  the  same  whenever  he  would  accept  the  money 
and  release  his  alleged  claim  upon  her  stock.  It  was  alleged 
further  that  of  the  10,000  shares  sold  to  the  plaintiff,  7,500 
were  delivered,  being  those  issued  in  the  name  of  Under- 
wood, and  the  written  agreement  of  Underwood  given  to 
the  plaintiff,  and  still  held  by  him,  for  the  issue  of  the  re- 
maining 2,500  by  the  proper  oflficers  of  the  company  on  de- 
mand. 


454  Tom  Boy  G.  M.  Co.  v.  Green.        [April  P., 

On  October  28,  1895,  on  motion  of  the  plaintiff,  the  court 
ordered  the  Tom  Boy  Company  to  deliver  immediately  to  him 
the  24,000  shares  which,  as  alleged,  were  represented  by  three 
certificates  numbered  14,  15  and  16,  for  8,000  shares  each,  if 
uncanceled,  or  if  canceled,  to  issue  and  deliver  to  him  in 
lieu  of  the  three  certificates  a  new  certificate  for  24,000  shares. 
On  November  2,  1895,  the  foregoing  order  was,  on  motion  of 
Underwood,  modified  so  as  to  require  the  company  to  deposit 
the  three  certificates  in  court,  and  also  the  certificate  issued  to 
Theodosia  Underwood,  which  was  numbered  114.  On  the 
21st  day  of  November,  1895,  the  court  ordered  the  delivery 
by  its  clerk  to  the  plaintiff  of  certificates  14, 15  and  16,  for  the 
purpose  only  of  enabling  him  to  vote  them  at  the  meetings 
of  the  company,  the  purpose  for  whicli  they  were  delivered  to 
be  indorsed  on  the  certificates  severally.  On  September  16, 
1896,  upon  motion  of  the  Tom  Boy  Company,  the  court  or- 
dered that  Theodosia  Underwood  be  made  a  party  defendant, 
and  that  she  forthwith  appear  and  plead ;  and  on  the  26  th  of 
the  same  month  she  entered  her  appearance  to  the  action. 

On  December  2,  1896,  the  plaintiff  moved  the  court  to 
vacate  the  order  making  Theodosia  Underwood  a  party ;  and 
on  the  same  day,  without  any  notice  or  knowledge  of  the 
motion,  she  filed  her  answer  to  the  complaint  of  the  plaintiff, 
and  at  the  same  time  filed  her  cross-complaint. 

Her  answer  proper  does  not  require  special  notice,  because 
all  its  important  allegations  are  contained  also  in  her  cross- 
complaint.  In  the  latter  pleading  we  find  the  following  aver- 
ments of  fact:  Prior  to  the  22d  day  of  May,  1895,  the  cross- 
complainant  desired  to  complete  the  purchase  of  24,000  shares 
of  the  capital  stock  of  the  Tom  Boy  Gold  Mines  Company, 
represented  by  stock  certificates  numbered  14, 15  and  16,  for 
8,000  shares  each,  standing  in  the  name  of  William  Bayly ; 
and  to  enable  her  to  do  so  it  was  necessary  that  she  obtain, 
by  loan  or  otherwise,  $28,000,  on  or  before  that  date.  On 
that  day,  Frank  L.  Underwood,  her  husband,  and  her  agent 
in  the  premises,  and  known  by  Willard  R.  Green  to  be  such 
agent,  borrowed  from  Green  for  her,  in  the  state  of  Colorado, 
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^28,000.  The  loan  was  effected  in  the  state  of  Colorado,  and 
in  her  absence  from  the  state,  and  was  negotiated  for  the  piir- 
pose  of  completing  the  purchase  of  the  24,000  shares  of  stock. 
At  the  time  the  money  was  borrowed,  it  was  agreed  between 
Mr.  Underwood,  as  her  agent,  and  Mr.  Green,  that  Under- 
wood should  execute  his  individual  note  to  Green  for  the 
amount,  and  secure  it  by  a  pledge  of  21,500  shares  of  the 
Tom  Boy  stock,  the  note  and  stock  to  be  held  by  Green  until 
such  time  as  she  should  execute  her  own  note  for  the  same 
amount  to  him,  and  secure  it  by  the  delivery  to  him  of  cer- 
tificates issued  in  her  name  representing  the  21,500  shares 
of  stock,  when  the  note  given  by  Mr.  Underwood  should  be 
canceled.  At  the  time  the  money  was  borrowed  the  certifi- 
cates were  not  of  such  denominations  that  21,500  shares  only 
could  be  delivered  to  Green,  and  therefore,  the  whole  24,000 
shares  were  left  with  him  upon  his  agreement  with  Mr.  Un- 
derwood that  he  would  send  the  several  certificates  to  the 
secretary  of  the  company  in  New  York,  for  the  purpose  of 
having  the  stock  reissued  in  her  name,  to  the  end  that  she 
might  be  able  to  comply  with  the  agreement  made  for  her  by 
her  agent.  On  the  10th  day  of  August,  1895.  the  Tom  Boy 
Company,  at  her  request,  canceled  the  certificates  14,  15  and 
16,  sent  by  Green,  and  in  their  stead  issued  to  her  a  new 
certificate  numbered  114  for  the  24,000  shares.  After  the 
transaction  between  Underwood  and  Green,  she  made  and 
delivered  to  Green  her  individual  note  for  ••^28,000.  She 
never  delivered  to  Green  the  21,500  shares  to  wliich  he  would 
have  been  entitled  as  security,  because  he  had  violated  his 
agreement  in  directing  the  reissue  of  the  stock  to  strangers, 
and  in  endeavoring  to  subject  it  to  the  paymejit  of  an  indebtr 
edness  for  which  it  was  not  pledged  ;  but  instead  of  so  doing, 
she  tendered  to  him,  in  lawful  money  of  the  United  States, 
the  full  amount,  principal  and  interest,  of  the  note,  which 
money  he  refused  to  receive.  The  value  of  the  24,000  shares 
was  in  excess  of  $200,000.  For  the  purpose  of  protecting 
the  company  against  any  liability  on  account  of  its  issue  to 
her  of  certificate  No.  114,  she  delivered  that  certificate  to  the 
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company,  notifying  it  that  she  would  hold  it  responsible  for 
the  redeliver}'  of  the  certificate  to  her,  and  this  certificate  was, 
together  with  certificates  14,  15  and  16,  deposited  in  court, 
in  pursuance  of  the  order  made  for  that  pui-pose,  before  she 
was  made  a  party  to  the  suit,  and  without  her  knowledge  or 
consent.  Mr.  Underwood,  in  negotiating  the  loan  in  her 
behalf  from  Green,  had  authority  to  pledge  the  stock  for  the 
pa\Tneut  of  the  i$28,000,  but  had  no  other  or  further  authority 
in  connection  with  it :  and  the  fact  and  extent  of  his  author- 
ity were  known  to  Green  at  the  time.  The  foregoing  em- 
braces all  the  averments  of  the  cross-complaint  which  we 
regard  as  important.  The  prayer  was  for  a  decree  adjudg- 
ing the  ownership  and  possession  of  the  stock  to  the  cross- 
complainant. 

On  the  21st  day  of  December,  1896,  Mrs.  Underwood 
pleaded  to  the  cross-complaint  of  the  Tom  Boy  Company 
by  an  answer  and  cross-complaint.  These  pleadings  are 
substantially  the  same  as  those  filed  by  her  to  the  complaint 
of  the  plaintiff.  Green,  and  therefore  do  not  require  special 
notice. 

On  the  13th  day  of  January,  1897,  the  motion  of  Green  to 
vacate  the  order  making  Mrs.  Underwood  a  party  was  taken 
up  and  sustained,  and  on  the  next  day  Green  moved  the  court 
to  strike  from  the  files  of  the  cause  her  answers  and  cross- 
complaints.  On  the  25th  day  of  the  same  month  the  court 
gave  judgment  sustaining  the  motion,  and  striking  those 
pleadings  from  the  files.  Mrs.  Underwood  appealed  from 
that  judgment,  and  her  appeal  is  embraced  in  this  record. 

On  the  6th  day  of  March,  1897,  Mr.  Underwood  applied 
to  the  court  for  an  order  permitting  him  to  amend  his  an- 
swer, HO  as  to  show  ceitain  alterations  in  his  note  to  Green 
for  $28,000,  made  after  its  delivery  to  Green,  and  to  make 
the  answer  conform  to  the  facts  discovered.  The  applica- 
tion was  supported  by  Underwood's  affidavit,  in  which  he 
stated  that  from  the  time  of  the  execution  of  the  note  he 
had  no  access  to  it :  that  prior  to  the  filing  of  his  answer 
he  saw  an  affidavit  of  (Clinton  Reed,  Green's  attorney,  which 
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«!ontained  what  purported  to  be  a  copy  of  the  note  :  tliat  on 
the  3Qth  day  of  January,  1897,  he  received  in  New  York  a 
small  photograph  of  the  note  which  he  was  informed  was 
made  by  order  of  the  court  about  Januaiy  25,  1897,  and 
that  on  the  20th  day  of  February  following  he  obtained,  at 
the  office  of  Reed,  an  inspection  of  the  note.  He  stated 
that  alterations  had  been  made  in  the  note  which  changed 
its  effect,  and  that  it  was  when  he  made  his  inspection  of 
the  instrument  on  February  20,  that  he  first  became  con- 
vinced of  the  fact  of  its  alteration.  The  alleged  alterations 
were  specifically  pointed  out  in  the  affidavit ;  but,  as  the  affi- 
davit referred  the  court  to  photographs  of  the  note  in  its  pos- 
session, and  as  one  of  those  photographs  is  before  us,  we  shall 
describe  its  appearance  instead  of  following  the  language  of 
the  affidavit.  What  the  affidavit  designates  as  the  note  is 
a  combination  of  promissory  note  and  contract  of  pledge. 
First,  there  is  a  promise  to  pay  -f  28,000  on  demand.  Then 
follow  these  words  in  print,  which  evidently  have  not  been 
disturbed :  "  Having  deposited  with  the  said  Green  as  col- 
lateral security  for  the  payment  of  the  foregoing  note." 
Succeeding  these  words  is  their  complement  in  writing, 
which  upon  its  face  is  not  the  same  as  it  was  when  it  was 
first  written.  It  contains  two  words,  "  forty  "  and  ''  fifteen," 
one  written  directly  over  the  other,  so  that  oi-iginally  it  was 
either  "  two  hundred  and  forty  thousand  dollars  of  the  capi- 
tal stock  of  the  Tom  Boy  Gold  Mines  Co.,"  or  "  two  hun- 
dred and  fifteen  thousand  dollars  of  the  capital  stock  of  the 
Tom  Boy  Gold  Mines  Co."  In  the  margin,  at  the  left  of 
these  words,  are  the  figures  and  letter  "  215  M,"  which  the 
affidavit  charges  were  placed  there  after  the  execution  and 
delivery  of  the  note.  The  remainder  of  the  contract  of 
pledge  incorporated  into  the  note  was  made  upon  a  piinted 
formula  by  filling  up  the  blanks.  Of  the  printed  words  the 
following  were  at  some  time  erased  by  drawing  a  line  through 
them,  '*  in  case  of  failure,''  and  "  if  recourse  in  had  to  the  nald 
collaterals"  so  that  before  erasure  this  part  of  the  instru- 
ment read  as  follows :  "  which  I  hereby  authorize  said  Green 
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to  sell,  without  notice,  at  public  or  private  sale  at  the  option 
of  said  Green,  in  case  of  failure  to  pay  the  foregoing  note, 
applying  the  net  proceeds  to  the  payment  of  said  note  includ- 
ing interest,  and  accounting  to  me  for  the  surplus,  if  any.  In 
case  of  deficiency,  I  promise  to  pay  to  said  Green  the  amount 
thereof  forthwith,  after  such  sale,  with  interest;  and  it  is 
hereby  agreed  and  understood  that  if  7-ecourse  is  had  to  the 
said  collaterals,  any  excess  of  such  collaterals  may  be  applied 
to  the  payment  of  any  other  note  or  claim  held  by  said  Green 
against  me."  The  affidavit  further  stated  that  the  changes 
in  the  instrument  were  made  without  the  knowledge  or  con- 
sent of  Underwood,  and  after  its  delivery  to  Green.  Accom- 
panying the  application  were  also  the  affidavits  of  David  V. 
Bums  and  Charles  H.  Toll,  attorneys  of  Underwood,  and  of 
a  number  of  expert  witnesses.  The  purport  of  the  attorneys' 
statements  was  that  before  Underwood's  answer  was  prepared 
he  stated  to  them  that  the  entire  24,000  shares,  as  represented 
h\  certificates  14,  15  and  16,  were  pledged  to  secure  the  pay- 
ment of  the  note,  and  they  averred  that  the  answer  as  first 
drawn  so  alleged,  but  that  Mr.  Toll,  having  been  furnished 
with  a  copy  of  the  note  contained  in  the  affidavit  of  Mr.  Reed, 
from  which  it  appeared  that  only  21,500  shares  were  pledged, 
insisted  that  Underwood  was  mistaken,  and  persuaded  him  to 
consent  to  a  change  of  his  answer  so  as  to  conform  to  the  note 
as  shown  in  Reed's  affidavit,  although  he  still  asserted  an  opin- 
ion that  he  was  correct  at  first ;  and  that  afterwards,  upon 
obtaining  an  inspection  of  the  note,  he  satisfied  them  that  he 
had  not  been  mistaken,  whereupon  the  motion  for  leave  to 
amend  was  made.  The  experts  stated  that  the  note  was  not 
as  it  had  been  originally  drawn.  Their  affidavits,  for  the 
most  part,  sliowed  nothing  but  what  can  be  seen  on  the  face 
of  the  photograph ;  but  they  agree  upon  a  statement  which, 
in  an  investigation  of  the  facts  affecting  the  question  of 
alteration,  would  be  important,  and  that  is  that  the  figures 
and  letter,  "  215  M,"  were  written  upon  an  erased  or  muti- 
lated surface.  On  the  9th  day  of  March,  1897,  the  Tom  Boy 
Company  filed  its  motion  in  the  cause  for  leave  to  amend  its 
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answer  and  cross-complaint  so  as  to  make  those  pleadings  con- 
form to  the  facts  alleged  by  Underwood  concerning  the  altera- 
tion of  the  note,  showing  by  afi&davit  that  its  first  knowledge 
of  those  facts  was  derived  from  the  affidavit  of  Underwood 
filed  in  support  of  his  application  to  amend.  Its  proposed 
amendments  were  tendered  with  its  motion.  On  the  15th  day 
of  March,  1897,  both  motions  for  leave  to  amend,  namely,  that 
of  Underwood,  and  that  of  the  Tom  Boy  Gold  Mines  Com- 
pany, were  by  the  court  denied ;  and  afterwards,  on  the  19th 
day  of  March,  1897,  the  court,  on  motion  of  the  plaintiff. 
Green,  rendered  final  judgment  in  his  favor  on  the  plead- 
ings as  they  then  stood,  finding  that  he  was  entitled  to  the 
sole  and  unrestricted  possession  of  the  stock  in  controversy, 
ordering  the  erasure  from  the  certificates  of  the  indorsement 
theretofore  made  by  order  of  the  court  limiting  his  right  to 
use  them,  and  adjudging  their  unqualified  possession  to  him. 
From  the  judgment  so  rendered  Undei-wood  and  the  Tom  Boy 
Gold  Mines  Company  have  each  prosecuted  an  appeal  to  this 
court,  and  their  several  appeals  are  embraced  in  this  record. 

Mr.  Charles  H.  Toll,  attorney  for  appellant  Frank  L. 
Underwood. 

Mr.  D.  V.  BcTRNS,  attorney  for  appellant  Theodosia  I.  Un- 
derwood. 

Mr.  C.  J.  Hughes  and  Messrs.  Wells,  Taylor  &  Tay- 
lor, attorneys  for  appellant  The  Tom  Boy  Gold  Mines  Co. 

Mr.  WiLLARD  Teller  and  Mr.  Clinton  Reed,  for  ap- 
pellees. 

Thomson,  P.  J.,  delivered  the  opinion  of  the  court. 

The  theory  of  this  case  advanced  by  plaintiff's  counsel  is 
that  it  does  not,  and  cannot,  involve  any  question  of  title  to 
the  stock  sought  to  be  recovered  ;  that  the  refusal  of  the  com- 
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pany  to  regard  the  directions  of  Green  in  relation  to  the  stock 
certificates,  and  its  detention  of  the  certificates  after  he  had 
demanded  their  return,  were  wrongful;  that  upon  simple 
proof  of  the  facts  concerning  the  transmission  of  the  certifi- 
cates to  the  company,  and  its  conduct  respecting  them  after 
receiving  them,  the  plaintiff  was  entitled  to  be  placed  in  the 
position  he  occupied  before  parting  with  their  possession, 
either  by  the  return  to  him  of  the  same  certificates,  or  the 
issue  to  him  of  new  certificates  to  the  same  amount.  Coun- 
sel say  that  Underwood  and  Garey  were  made  parties  defend- 
ant only  because  they  were  the  officers  of  the  company  by 
whom  the  wrongful  acts  were  committed ;  and  they  also  say 
that  as  the  acts  of  these  officers  were  the  acts  of  the  company, 
the  latter,  in  view  of  the  facts,  is  not  in  a  position  to  avoid  a 
trial  of  the  question  of  its  own  misconduct,  and  direct  the  liti- 
gation into  an  investigation  of  another  and  different  question. 
Upon  this  theory,  no  parties  other  than  those  named  in  the 
complaint  were  either  necessary  or  proper,  and  the  amend- 
ments to  their  pleadings  proposed  by  Underwood  and  the 
company,  which  if  allowed,  would  introduce  into  the  case 
matters  foreign  to  its  purpose,  and  outside  of  its  possible  is- 
sues, were  not  to  be  tolerated,  and  were  rightly  rejected. 

The  basis  of  the  argument  is  a  doctrine  which,  when  ap- 
plied to  certain  conditions  of  fact,  is  indisputable.  One  may 
obtain  possession  of  property  in  such  manner,  and  under  such 
circumstances,  that  it  would  be  contrary  to  the  policy  of  the 
law,  if  not  actually  unjust,  to  permit  him,  while  withholding 
the  possession,  to  controvert  the  title  of  the  person  from  whom 
he  received  it.  But  the  distinctive  features  of  each  particu- 
lar case  are  determinative  of  the  general  principle  by  which 
it  shall  be  controlled ;  and  to  find  whether,  with  reference 
to  the  case  at  bar,  the  position  assumed  by  counsel  is  tenable, 
the  disclosures  made  by  the  record  must  be  examined. 

The  complaint  sets  forth  the  title  of  the  plaintiff  in  the 
stock,  its  transmission  by  him  for  transfer,  and  his  ineffectual 
demand  for  its  return  after  the  transfer  was  refused.  If  there 
were  nothing  in  the  case  but  a  pledge  of  stock  with  the  plain- 
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tiff,  as  security  for  a  debt  which  remained  unpaid,  his  rights 
would  not  seem  to  admit  of  question.  It  may  be  that  upon 
a  trial  such  would  be  found  to  be  the  exact  situation.  But 
there  was  no  trial,  and  the  question  is  whether  upon  the  -'inv- 
ing  which  was  made  against  the  plaintiff,  the  court  cou.  i  do 
justice  between  the  parties  without  a  trial.  The  answer  of 
Frank  L.  Underwood  put  in  issue  some  important  allegations 
of  the  complaint,  but  owing  to  his  attitude  in  respect  to  the 
case,  upon  which  we  shall  comment  hereafter,  and  to  the  fact 
that  the  averments  of  his  answer  are  repeated  in  the  plead- 
ings of  Theodosia  Underwood,  which  were  stricken  out,  we 
do  not  think  it  necessary  to  devote  much  time  to  him,  and 
shall  examine  these  averments,  as  they  have  been  adopted  by 
her,  when  we  come  to  a  consideration  of  the  rulings  by  which 
she  was  dismissed  from  the  case,  and  her  pleadings  stricken 
out. 

The  Tom  Boy  Gold  Mines  Company,  by  its  cross-complaint, 
after  averring  that  the  stock  was  claimed  by  Theodosia  Un- 
derwood, prayed  that  she  might  be  made  a  party  to  the  suit, 
to  the  end  that  the  conflicting  claims  of  herself  and  Green 
might  be  litigated  and  adjusted,  and  the  company  relieved 
from  responsibility  to  either.  We  do  not  deem  it  necessary 
to  consider  the  questions  raised  by  counsel  concerning  the 
sufficiency  of  the  cross-complaint  as  a  bill  of  interpleader,  or 
as  an  ap))lication  to  make  Mrs.  Underwood  a  party  defendant, 
because  no  question  upon  its  sufficiency  was  made  below,  and 
because  it  was  not  in  direct  response  to  the  prayer  of  the 
cross-complaint  that  she  was  finally  brought  into  the  case. 
Nearly  a  year  after  that  pleading  was  filed,  the  Tom  Boy 
Company  presented  its  motion  for  an  order  making  her  a 
party.  The  motion  was  sustained,  and  she  was  made  a  de- 
fendant, and  ordered  to  appear  and  plead  forthwith.  What 
the  showing  was  in  support  of  the  motion,  the  record  does 
not  advise  us.  But  as  the  presumptions  are  in  favor  of  the 
regularity  of  the  proceedings  of  courts,  we  must  presume 
that  it  was  sufficient  to  warrant  the  order  making  her  a  party. 
Afterwards  the  plaintiff  moved  to  vacate  the  order  on  the 
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grounds,  first,  that  the  order  was  made  at  the  request  of  the 
Tom  Boy  Company ;  second,  that  Mrs.  Underwood  had  failed 
to  plead  in  the  cause  in  obedience  to  the  order ;  third,  that 
she  was  not  interested  in  the  controversy ;  fourth,  that  she 
had  not  sought  to  be  made  a  party ;  and,  fifth,  that  under  the 
issues  the  company  had  no  right  to  make  her  a  party.  The 
first  and  fourth  grounds  may  be  considered  together.  We 
suppose  their  meaning  is  that  third  persons  cannot  be  brought 
into  a  suit  as  parties,  except  upon  their  own  application  ;  and 
that  the  order  bringing  in  Mrs.  Underwood,  having  been  made 
at  the  instance  of  the  Tom  Boy  Company,  was  irregular. 
There  are  two  code  provisions  on  the  subject  of  new  parties. 
Section  16  provides  that  when  a  complete  determination  of 
the  controversy  cannot  be  had  without  the  presence  of  other 
parties,  the  court  shall  order  them  to  be  brought  in ;  and  sec- 
tion 17  authorizes  the  court  to  make  any  person  a  party,  upon 
his  own  application,  who  has  an  interest  in  the  subject  of  the 
action.  In  the  last  case  the  motion  comes  from  the  party  him- 
self ;  while  in  the  first,  the  information  upon  which  the  court 
acts  may  come  to  it  from  some  other  source,  and  it  is  the  duty 
of  the  court  to  act  when  it  receives  the  information,  from 
whatever  soui-ce  the  information  may  be  derived.  Allen  v. 
Tritch^  5  Colo.  222.  It  was  therefore  no  valid  objection  to 
the  order  bringing  Mrs.  Underwood  in  that  it  was  made  at  the 
request  of  the  Tom  Boy  Company.  She  became  a  party  also 
on  her  own  motion,  because  she  entered  her  appearance  vol- 
untarily. Even  for  the  purpose  of  compliance  with  section  17, 
a  formal  application  by  her  was  unnecessary,  because  an  order 
iHinging  her  in  had  already  been  made,  and  no  reason  is  per- 
ceived why  she  was  not  entitled  to  avail  herself  of  that.  A 
further  order  to  the  same  purport  would  have  been  superflu- 
ous. We  see  no  irregularity  in  the  manner  in  which  she  be- 
came a  party.  The  second  ground  is  altogether  untenable. 
The  order  making  Mrs.  Underwood  a  party  was  not  made  at 
her  instance,  and  when  it  was  made  she  was  not  within  the 
jurisdiction  of  the  court.  UntU  service  of  process  upon  her, 
or  her  voluntary  appearance,  the  couii;  could  bind  her  by  no 
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order.  That  portion  of  the  order  which  required  her  to  ap- 
pear and  plead  forthwith  was  therefore  void,  and  her  failure 
to  obey  it  involved  no  consequences  whatever.  The  basis  of 
the  third  and  fifth  grounds  of  the  motion  is  evidently  the 
theory  of  the  case  to  which  we  have  ai^  .tuy  adverted,  and 
which  cannot  be  intelligibly  or  intelligently  discussed  in  this 
immediate  connection.  If,  however,  it  shall  be  found  that 
the  theoiy  is  wrong,  then  there  were  no  grounds  whatever 
for  sustaining  the  motion,  and  the  rulmg  was  error.  And  if 
it  was  error  to  sustain  this  motion,  the  order  striking  out  the 
answers  and  cross-complaints  was  also  erroneous,  and  for  like 
reasons.  But,  notwithstanding  the  orders  dismissing  Mrs. 
Underwood  from  the  case,  and  striking  out  her  pleadings, 
may  have  been  technically  erroneous,  yet  if  those  pleadings 
disclosed  no  reason  why  the  plaintiff  was  not  entitled  to  the 
relief  which  he  asked,  so  that,  assuming  their  statements  to 
be  all  true,  the  final  result  must  still  have  been  the  same  that 
it  was,  then  the  error  was  harmless,  and  would  not  warrant  a 
disturbance  of  the  judgment.  It  is  therefore  requisite  that 
we  now  examine  her  pleadings  for  the  purpose  of  ascertain- 
ing her  relation  to  the  subject-matter  of  the  suit,  as  well  as 
testing  the  soundness  of  the  theory  on  which  the  necessity  of 
her  presence  in  court  is  denied. 

The  following  is  her  version  of  the  transactions  affecting 
the  stock :  She  had  taken  steps  to  secure  for  herself  this 
identical  stock,  and  required  •'$28,000  to  complete  its  piu- 
chase.  She  authorized  her  husband  to  negotiate  a  loan  in 
that  amount  for  her.  As  her  agent,  and  in  her  behaK,  he 
borrowed  the  money  from  the  plaintiff.  The  plaintiff  was 
acquainted  with  the  facts,  and  knew  that  the  stock  was  hers, 
and  that  Frank  L.  Underwood  was  merely  her  agent.  At 
the  time  of  the  transaction,  which  took  place  in  Colorado, 
she  was  out  of  the  state :  and  her  husband,  to  protect  the 
plaintiff,  made  his  individual  note  for  the  amount,  to  be  held 
by  the  plaintiff  until  it  could  be  replaced  by  hers.  The  stock 
had  been  issued  to  William  Bayly,  and  had  been  indorsed 
by  him  in  blank,  so  that  no  further  assignment  was  necessary. 
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and  delivery  was  sufficient  to  pass  the  title.  It  was  then 
agreed  between  ISIr.  Underwood  and  the  plaintiff  that  of  this 
stock  21,500  shares  should  be  held  by  the  latter  as  security 
for  the  repayment  of  the  loan,  and  that  as  the  certificates 
were  of  such  denominations  that  the  stipulated  number  of 
shares  could  not  be  delivered,  the  whole  24,000  shares  should 
be  left  with  him,  he  agreeing  to  send  the  certificates  to  the 
office  of  the  company  in  New  York,  and  cause  the  stock  to 
be  reissued  in  her  name,  and  receive  from  her  21,500  shares 
of  the  stock  so  issued,  together  with  her  own  note  for  the 
amount  of  the  loan,  upon  receipt  of  which,  Mr,  Underwood's 
note  should  be  canceled.  When  the  plamtiff  sent  the  stock 
to  the  company,  with  instructions  to  reissue  it  in  the  name 
of  third  parties,  the  company  at  her  request  canceled  the  old 
certificates,  and  issued  to  her  a  new  certificate,  numbered  114, 
for  the  entire  24,000  shares.  She  sent  the  plaintiff  her  own 
note  for  828,000,  which  he  received  and  kept.  She  did  not 
turn  over  to  him  the  21,500  shares  which,  by  her  agent,  she 
had  agreed  to  give  him,  because  instead  of  ordering  the  re- 
issue of  the  stock  to  her,  as  he  had  agreed  to  do,  he  ordered 
its  issue  to  strangers ;  and  because  he  was  endeavoring  to 
subject  it  to  the  payment  of  an  indebtedness  for  which  it  was 
not  pledged ;  but  instead  of  delivering  him  the  stock,  she 
tendered  him,  in  lawful  money,  the  full  amount  of  the  loan, 
principal  and  interest,  which  he  refused  to  receive. 

Now  upon  the  only  hypothesis  which,  in  the  present  con- 
dition of  the  case,  and  for  the  purposes  of  this  decision,  can 
be  entertained,  namely,  that  of  the  truth  of  the  allegations  of 
Mrs.  Underwood's  pleadings,  when  the  company  canceled  the 
old  certificates,  and  reissued  the  stock  they  represented,  to 
her,  it  did  exactly  what  the  plaintiff  had  contracted  it  should 
do.  It  is  true  that  his  agreement  was  not  with  the  company, 
and  that  the  company,  in  issuing  the  stock,  disobeyed  his 
orders ;  but  his  orders  were  in  violation  of  the  contract  of 
pledge,  and  a  breach  of  the  conditions  upon  which  he  held 
the  stock ;  and  a  court  of  equity  would  hardly  listen  with 
satisfaction  to  his  complaint,  that  without  his  intervention. 
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or  even  in  opposition  to  his  instructions,  the  stock  took  the 
very  direction  which  he  agreed  it  should  take  when  he  re- 
ceived it.  Under  the  circumstances  which  have  been  detailed, 
we  do  not  think  that  the  act  of  the  company  in  issuing  the 
stock  to  Mrs.  Underwood  was  wrongful ;  at  least,  we  feel 
safe  in  asserting,  if  the  facts  be  according  to  her  statements, 
it  does  not  lie  in  the  plaintiff's  mouth  to  say  that  it  was  wrong- 
ful. The  issuance  to  Mrs.  Underwood  of  the  new  certificate, 
upon  the  cancellation  of  the  old  certificates,  invested  her  with 
the  legal  title  to  the  stock.  This  certificate  she  afterwards 
delivered  to  the  company,  for  the  purpose,  as  she  says,  of  its 
protection  in  its  contest  with  the  plaintiff,  at  the  same  time 
notifying  it  that  she  would  hold  it  responsible  for  the  rede- 
livery of  the  certificate  to  her.  The  opinion  of  counsel  seems 
to  be  that  this  act  of  hers  in  turning  the  certificate  over  to 
the  company  operated  to  cancel  it ;  but  from  the  limitation 
which  she  annexed  to  its  delivery,  we  think  an  exactly  oppo- 
site conclusion  is  to  be  drawn.  She  parted  with  the  posses- 
sion, but  not  with  the  property.  The  purpose  was  to  relieve 
the  company,  in  case  the  litigation  should  result  adversely  to 
it,  from  the  embarrassment  of  having  the  certificate  afloat, 
possibly  in  the  hands  of  an  innocent  purchaser ;  but  the  cer- 
tificate itself,  although  in  the  company's  possession,  was  to 
remain  hers,  at  least  until  her  title  should  be  extinguished 
by  a  valid  judgment.  Having  received  this  stock,  her  con- 
tract bound  her  to  cause  the  certificate  to  be  subdivided,  and 
to  deposit  21,500  shares  with  the  plaintiff  as  security  for  the 
payment  of  her  note,  but  instead  of  doing  this  she  tendered 
the  amount  due.  The  effect  of  the  tender,  if  it  was  uncon- 
ditional, was  to  discharge  the  lien,  and  terminate  all  right  of 
the  plaintiff  in  the  stock.     Jones  on  Pledges,  §§  544,  545. 

A  number  of  questions  arise  upon  Mrs.  Underwood's  an- 
swers and  cross-complaints,  by  which  the  plaintiff's  right  to 
relief,  as  weU  as  the  liability  of  the  company  to  the  plaintiff", 
and  its  obligation  to  her,  may  be  affected.  If  the  original 
transaction  was  with  her,  and  if  the  issuance  of  stock  certifi- 
cate No.  114  was  a  carrying  out  of  the  contract  which  he 
Vol.  XI— 30 
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made  with  her,  then  if  his  right  in  the  stock  is  still  imim- 
paired,  his  remedy  would  seem  to  be  against  her  to  ci^mpel 
her  to  fulfill  her  contract  with  him  by  turning  over  to  him 
the  stipulated  21,500  shares.  Whether  his  right  to  the  pos- 
session of  the  stock  has  not  been  extinguished  by  tender  of 
the  amount  for  wliicb  it  was  pledged,  is  also  an  important 
question,  directly  presented  by  her  pleadings.  These  ques- 
tions cannot  be  determined  in  any  proceeding  to  which  she  is 
not  a  party.  Furthermore,  if  the  old  certificates  were  can- 
celed, and  in  lieu  of  them  certificate  No.  114  issued  to  her, 
another  difficulty  arises  in  the  way  of  treating  this  suit  as  a 
summary  proceeding  to  compel  the  company  to  restore  the 
status  quo.  She  claims  certificate  114  as  her  property.  Be- 
fore she  was  made  a  party,  an  order  was  entered  against  the 
company  to  deposit  that  certificate,  together  with  the  others. 
In  court.  We  find  no  sulxsequent  mention  of  it  in  the  record, 
and  it  is  ignored  in  the  final  decree.  Presumably  it  is  stiU 
in  the  custody  of  the  court.  But  wherever  it  is,  on  its  face 
it  is  the  property  of  Mrs.  Underwood,  and  it  represents  the 
same  stock  which  prior  to  its  issue  was  represented  by  the 
three  canceled  certificates.  If  these  certificates  can  be  gal- 
vanized into  life  by  an  order  of  the  court,  certificate  114  must 
be  first  gotten  rid  of ;  or  if  by  reason  of  their  cancellation  it 
would  be  proper,  in  accordance  with  the  plaintiff's  prayer,  to 
issue  a  new  certificate  to  him  for  the  same  stock,  before  such 
new  certificate  could  be  validly  issued,  certificate  114  must 
be  annulled,  because  it  stands  for  that  stock.  The  only  other 
relief  to  which  the  plaintiff  could  in  any  event  be  entitled 
would  be  a  decree  for  the  assignment  and  delivery  by  Mrs. 
Underwood  to  him  of  certificate  114.  But  she  cannot  be  com- 
pelled to  submit  either  to  the  cancellation  of  that  certificate, 
or  to  a  judgment  awarding  it  to  the  plaintiff,  without  an  op- 
portunit}"  to  be  heard.  We  think  a  complete  determination 
of  the  controversy  as  between  the  plaintiff  and  the  Tom  Boy 
Gold  Mines  Company  cannot  be  had  without  the  presence  of 
Theodasia  Underwood.  Its  liability  in  the  proceeding  is  de- 
pendent on  the  result  of  an  investigation  of  the  matters  alleged 
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in  Mrs.  Underwood's  cross-complaint,  and  cannot  be  ascer- 
tained without  an  adjudication  of  those  matters.  And  it  is 
entitled  to  the  judgment  of  the  court,  making  such  disposi- 
tion of  the  stock  in  controversy,  and  of  the  conflicting  claims 
in  respect  to  it  of  Mrs.  Underwood  and  the  plaintiff,  that 
upon  its  being  adjudged  to  either,  the  company  shall  be  free 
from  responsibility  to  the  other.  Also,  the  pleadings  of  Mrs. 
Underwood  disclosed  in  her  such  interest  in  the  subject  of 
the  suit  that  she  was  entitled,  in  her  own  right,  to  become  a 
party.  She  came  in  under  an  order  already  made,  which  ren- 
dered an  application  for  the  purpose  by  her  unnecessary  ;  and, 
as  the  law  requires  no  unnecessary  act,  by  her  voluntary  ap- 
pearance she  acquired  the  standing  of  a  party.  In  our  opin- 
ion, the  orders  dismissing  her  from  the  case,  and  striking  out 
her  pleadings,  were  erroneous,  and  should  be  vacated.  The 
situation  requires  an  investigation  of  the  facts. 

After  Mrs.  Underwood's  answers  and  cross-complaints  had 
been  stricken  out,  applications  were  made  by  the  defendants 
Frank  L.  Underwood  and  the  Tom  Boy  Gold  Mines  Com- 
pany to  amend  their  respective  answers  so  as  to  show  that 
the  note  upon  which  the  plaintiff's  claim  to  the  stock  de- 
pended, had  been  altered  in  material  particulars  after  its  exe- 
cution. That  the  alterations  charged,  changed  the  legal  effect 
of  the  instrument,  is  not  open  to  question.  If  the  word  "  fif- 
teen "  was  written  over  "  forty  "  after  the  instrument  was 
executed,  then  the  original  pledge  was  i2-l:0,000,  or  24,000 
shares,  of  stock ;  and  the  alteration  of  this  into  -f 215,000, 
which  would  be  21,500  shares, — a  deduction  of  2,500  shares, 
— would  make  it  appear  that  2,500  of  the  10,000  shares  pur- 
chased by  the  plaintiff,  instead  of  being  issued  to  him  directly 
by  the  company  upon  the  order  of  Underwood,  as  alleged  on 
the  other  side,  were  part  of  the  24,000  shares,  and  were  not 
deposited  in  pledge,  but  were  his  absolute  property.  If,  in 
this  particular,  the  note  was  originally  as  Underwood  now 
states  it  was,  his  memory  was  in  a  confused  condition  re- 
specting it  when  his  answer  was  drawn,  and  Mrs.  Underwood 
must  have  relied  on  the  allegations  of  his  answer,  when  she 
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made  here.  According  to  the  statements  of  his  attorneys,  his 
recollection  on  the  subject  then,  coincided  with  his  knowl- 
edge subsequently  acquired,  but  it  was  not  sufficiently  well 
defined  to  prevent  him  from  being  persuaded  by  them  that 
he  was  mistaken.  If  such  was  in  fact  the  case,  it  would  fur- 
nish a  satisfactory  explanation  of  the  statements  of  his  an- 
swer, and  also  of  that  of  Mrs.  Underwood,  concerning  the 
number  of  shares  pledged .  The  appearance  of  the  note  caused 
by  writing  one  word  over  the  other  in  such  manner  that  it  is 
difficult  to  decipher  either,  would  seem  to  call  with  consider- 
able emphasis  for  an  explanation,  but  none  was  ventured  by 
the  plaintiff.  If  the  words,  "if  recourse  is  had  to  the  said 
collaterals,"  were  originally  in  the  contract,  their  erasure 
would  make  an  important  change  in  the  conditions  upon 
which  the  stock  was  pledged.  With  them  in,  the  stock  was 
held  as  security  only  for  the  $28,000,  unless  an  enforcement 
of  the  pledge  should  become  necessary,  in  which  case  any 
surplus  realized  from  the  sale  might  be  applied  to  the  pay- 
ment of  other  indebtedness  from  Underwood  to  the  plaintiff; 
whUe  with  them  out,  the  stock  was  held  for  all  claims  of  the 
plaintiff  against  Underwood,  whether  it  should  become  nec- 
essary to  resort  to  it  for  the  payment  of  the  $28,000  note  or 
not. 

The  alteration  of  a  written  instrument  in  a  material  part, 
by  the  peraon  claiming  under  it,  avoids  the  instrument ;  and 
no  cause  of  action  can  be  predicated  upon  it,  either  in  its 
original  or  its  altered  form.  Bigelow  on  Fraud  (ed.  of  1877), 
p.  98,  et  seq.  No  relief  was  sought  by  the  plaintiff  except 
against  the  Tom  Boy  Company.  The  proceeding  is  in  equity, 
and  Underwood  was  made  a  party,  only  because  he  was  one 
of  the  officere  of  the  company  charged  with  a  duty,  the  re- 
fusal to  perform  which,  is  the  subject  of  the  complaint.  In 
his  answer  he  disclaimed  title  to  the  stock,  or  interest  in  the 
subject-matter  of  the  action.  Neither  himself,  nor  his  prop- 
erty, could  be  affected  by  any  judgment  which  might  be  ren- 
dered, and,  as  he  showed  himself  to  be  without  interest,  we 
are  unable  to  say  that  the  refusal  to  permit  him  to  amend, 
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would,  oi  itself,  warrant  a  reversal.  In  a  suit  against  him  on 
the  note  he  could  answer  its  alteration,  but  nothing  is  in- 
volved in  this  proceeding  except  the  title  to  stock.  As  to 
the  Tom  Boj  Company,  however,  the  situation  is  different. 
Judgment  was  sought  against  it,  and  whatever  would  consti- 
tute a  defense  to  the  action,  or  exuiiLi.ae  it  from  liability  to 
the  plaintiff,  it  had  the  right  to  avail  itself  of.  It  is  true 
that  the  allowance  of  the  amendment  asked  was  within  the 
discretion  of  the  court.  But  the  discretion  with  which  courts 
are  clothed  in  such  matters,  is  not  an  arbitrar}-  discretion. 
It  is  a  discretion  to  be  exercised  soundly,  and  in  the  interests 
of  justice.  That  this  instrument,  in  its  present  form,  if  al- 
tered as  alleged,  should  be  received  as  a  verity,  would  not  bt- 
in  the  interests  of  justice.  The  company  was  chargeable  witli 
no  lack  of  diligence  in  making  the  application,  and  we  think 
the  refusal  to  permit  the  amendment  was  not  the  exercise  of 
a  sound  discretion.  Mrs.  Underwood  was  out  of  the  case 
before  the  discovery  of  the  alteration,  if  there  was  one.  Upon 
her  statements  she  is  directly  and  vitally  interested  in  the 
disposition  which  shall  be  made  of  the  stock.  As  a  claimant 
of  the  stock,  she  also  would  have  the  right  to  interpose  in 
her  own  behalf  every  fact  which  would  tend  to  defeat  the 
claim  of  the  plaintiff.  Of  course  the  statements  in  her  plead- 
ings may  turn  out  to  be  unfounded,  and  so  may  the  charge 
of  alteration ;  but  it  cannot  be  determined  whether  they  are 
or  not,  without  evidence.  Matters  are  alleged  materially 
affecting  the  cause  of  action  as  the  plaintiff  has  stated  it,  and 
their  truth,  as  well  as  the  truth  of  his  statements,  should  be 
inquired  into. 

The  judgment  is  reversed  and  remanded  for  further  pro- 
ceedings in  conformity  with  this  opinion. 

Mever%ed. 
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[No.  1894.] 
Wright  v.  Wright. 

1.  PABTNEBSHIP — PaBTIES — JUBISDICTION. 

Where  the  administrator  of  a  decedent's  estate  filed  with  the  county 
couit  sitting  for  probate  business  a  petition  alleging  that  a  partner- 
ship existed  between  the  deceased  and  two  other  parties  at  the  time 
of  the  death  of  the  deceased,  and  asked  that  the  alleged  surviving 
parties  be  required  to  make  and  file  an  inventoi-y  and  statement  of 
the  partnership  business,  and  the  court  issued  a  citation  command- 
ing the  alleged  survivors  to  appear  and  show  cause  why  they  should 
not  make  an  inventory  and  statement  of  the  partnership  business, 
which  citation  was  served  on  one  of  the  parties,  who  appeared  and 
denied  that  any  partnership  existed  between  the  parties,  and  the 
other  alleged  surviving  partner  was  not  served  and  did  not  appear, 
the  coui't  had  no  Jurisdiction  to  determine  matters  affecting  the 
rights  of  the  party  not  before  the  court,  and  had  no  jurisdiction  to 
determine  the  question  as  to  whether  or  not  a  partnership  existed. 

2.  Pabtnebship — Peobate  Coubt — Jukisdiction. 

Laws,  1885,  page  285  (Mills'  Ann.  Stats,  sec.  3384,  et  seq.),  providing  for 
the  duty  of  surviving  partners  in  respect  to  partnership  property, 
does  not  apply  to  a  partnership  the  existence  of  which  is  denied. 
The  probate  court  as  such  has  no  jurisdiction  to  determine  the  dis- 
puted question  as  to  whether  or  not  a  partnership  existed  between 
the  deceased  and  other  parties,  and  on  appeal  from  such  a  proceed- 
ing to  the  district  court,  the  district  court  is  without  jurisdiction. 

Appeal  from  the  District  Court  of  Ouray  County. 

Messrs.  Henry  &  Sigfrid,  for  appellant. 

Messrs.  Story  &  Stevens,  for  appellee. 

Wilson,  J.,  delivered  the  opinion  of  the  court. 

Appellee,  as  administratrix  of  the  estate  of  H.  E.  Wright, 
deceased,  presented  to  the  county  court  of  Ouray  county, 
sitting  for  the  transaction  of  probate  business,  a  petition  sup- 
ported by  affidavit  which  recited  among  other  things  that 
George  L.  Wright,  the  appellant,  and  Milton  Moore  were 
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partners  of  the  deceased,  H.  E.  Wright,  at  the  time  of  his 
death  in  the  working  and  development  of  the  Grizzly  Bear 
lode,  situated  in  said  county  ;  that  said  decedent  was  inter- 
ested to  the  extent  of  an  undi\dded  one-third  interest  in  a 
certain  bond  and  lease  which  was  held  by  him  and  said  parties 
upon  said  lode,  and  which  for  the  convenience  of  the  parties 
was  held  in  the  name  of  appellant ;  that  after  the  death  of 
decedent,  appellant  and  Moore  continued  to  work  and  de- 
velop said  lode,  and  to  extract  therefrom  and  sell  a  large 
amount  of  valuable  ore,  and  that  they  finally  sold  all  the 
right,  title  and  interest  of  the  said  partners  in  and  to  said 
lode ;  also,  that  decedent  was  the  equitable  owner  of  an  un- 
divided one-half  interest  in  and  to  the  Chief  Deposit  lode, 
the  Highland  Lassie  lode,  the  Lillie  M.  lode,  the  Electra  lode 
and  millsite,  the  Esmeralda  lode,  the  Itata  lode  and  millsite, 
the  Gladiator  lode,  the  Richmond  lode,  the  Hoosier  Girl  lode, 
and  the  Imogene  water  right,  the  record  title  to  which  was 
in  the  name  of  appellant ;  that  neither  the  appellant  nor  the 
said  Moore  had  made  an  inventory  of  the  said  partnership 
estate,  nor  had  they  filed  a  statement  of  the  liabilities  of  the 
partnership,  and  prayed  that  a  citation  be  issued  requiring 
the  said  parties,  appellant  and  Moore,  to  make  and  file  the 
inventory  and  statement  of  the  partnership  business  required 
by  law.  Thereupon,  the  court  issued  a  citation,  commanding 
the  appellant  and  said  Moore  to  appear  before  the  court  at  a 
certain  time,  and  show  cause  "  why  they  should  not  make  an 
inventory  and  statement  of  the  liabilities  and  business  of  the 
partnership  business  and  affairs."  This  was  served  upon  ap- 
pellant, but  no  service  was  had  upon  Moore,  and  he  did  not 
appear  at  any  time  in  the  proceedings.  Appellant  appeared 
and  filed  an  answer,  denying  that  any  such  partnership  existed 
as  set  forth  in  the  petition.  To  this,  petitioner  filed  what 
was  called  a  reply,  which  was  however  substantially  a  reaf- 
firmance  only  of  the  mattei-s  set  up  in  her  original  petition. 
Appellant  then  appeared  and  moved  the  court  to  dismiss  the 
proceeding,  on  the  ground  that  the  issue  presented,  if  any, 
waa  one  of  the  existence  of  a  partnership,  and  that  the  county 
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court,  sitting  for  probate  business,  was  without  jurisdiction  to 
hear  and  determine  it.  This  motion  was  overruled.  When 
the  matter  came  up  for  hearing  on  the  citation,  the  petitioner 
introduced  a  number  of  witnesses,  and  by  their  testimony  at- 
tempted to  show  that  the  partnership  did  exist  as  alleged. 
Appellant,  protesting  against  the  jurisdiction  of  the  court, 
refused  to  offer  any  evidence.  Thereupon  the  court  found 
that  a  partnership  did  exist  between  the  deceased,  appellant, 
and  said  Moore,  in  the  management,  operating,  mining  and 
development  of  the  Grizzly  Bear  lode  mining  claim,  and  or- 
dered that  said  parties,  Wright  and  Moore,  should  within 
twenty  days  file  with  the  court  an  "  inventory,  statement  and 
report  of  said  partnership  business,  assets,  accounts  and  lia- 
bilities, as  is  required  by  law,  showing  a  clear,  full  and  com- 
plete exposition  thereof."  Appellant  appealed  to  the  district 
court,  and  when  the  appeal  came  up  for  hearing  in  that  court, 
moved  for  the  dismissal  of  the  proceedings  upon  the  same 
ground  as  in  the  probate  court.  The  motion  was  again  over- 
ruled. Evidence  was  again  heard  on  behalf  of  the  administra- 
trix, and  the  appellant  again  declining  to  offer  any  testimony, 
the  court  found  as  did  the  county  court,  that  a  partnership 
existed  between  the  deceased  at  the  time  of  his  death,  and 
the  appellant,  for  the  working,  development  and  sale  of  the 
Grizzly  Bear  lode  mining  claim,  and  ordered  that  within 
twenty  days  the  appellant  as  surviving  partner  file  "  a  report 
with  the  county  court  of  Ouray  county,  showing  the  condi- 
tion of  such  partnership  as  it  existed  on  the  7th  day  of  July, 
1895,  the  amount  of  all  moneys  received  on  account  of  such 
partnership  growing  out  of  the  operation  of,  or  sale  of,  the 
Grizzly  Bear  lode  mining  claim,  or  any  disposition  which  may 
have  been  made  of  it,  as  well  as  of  moneys  disbursed  for  and 
on  account  of  the  partnership  connected  with  the  operation 
of  said  mine  in  any  way  properly  chargeable  to  it,  from  the 
7th  day  of  July,  1895,  to  the  17th  day  of  December,  1895." 
From  this  judgment  and  decree,  George  L.  Wright  appeals 
to  this  court. 
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We  think  that  there  was  error  in  the  proceedings  and  de- 
crees of  both  courts  on  several  grounds. 

First.  Moore  was  not  served  with  the  citation,  and  did  not 
appear  in  court.  The  petition  was  the  basis  of  the  proceed- 
ings. It  alleged  that  a  partnership  relation  in  the  operation 
of  certain  mining  property  existed  between  the  deceased,  the 
appellant,  and  Moore.  When  the  court  undertook  to  hear 
and  determine  the  question  as  to  the  existence  of  this  part- 
nei-ship,  afl&rmed  on  the  one  side  and  denied  on  the  other,  it 
undertook  to  settle  and  determine  the  rights  of  all  parties, 
including  Moore,  to  this  property.  It  needs  no  argument  in 
support  of  the  proposition  that  the  court  was  without  juris- 
diction in  this  manner  to  determine  the  rights  of  Moore,  who 
was  not  before  the  court,  and  if  it  was  without  jurisdiction 
as  to  him,  it  was  equally  so  as  to  all  the  parties  concerned. 

Second.  It  is  equally  clear  to  us  that  the  county  court  sit- 
ting for  the  transaction  of  probate  business  was  without  power 
and  authority  to  determine  the  rights  of  any  of  the  parties  in 
the  manner  attempted.  The  petition  was  based  upon  a  stat^ 
ute  adopted  in  1885,  providing  for  the  duty  of  survi\dng 
partners  in  respect  to  partnership  property.  Laws,  1885, 
p.  285.  The  first  section  required  that  the  surviving  partner 
should  make  a  complete  inventory  of  the  copartnership  estate 
and  a  full  and  complete  list  of  the  firm  liabilities  at  the  time 
of  the  death  of  the  deceased  partner,  and  should  cause  the 
estate  to  be  appraised  in  like  manner  as  the  individual  prop- 
erty of  the  deceased  person.  The  second  section  required 
this  inventory,  list  of  liabilities,  and  appraisement  to  be  filed 
in  the  county  court  within  sixty  days  after  the  death  of  the 
copartner,  and  provided  that  upon  his  neglect  or  refusal  to 
make  such  return,  he  should,  after  citation,  be  liable  to  at- 
tachment. The  third  section  provided  that  he  should  have 
a  right  to  continue  in  possession  of  tlie  effects  of  the  partner- 
ship, pay  its  debts  out  of  the  same,  and  that  he  should,  upon 
demand  made  by  the  executor  or  achniiiistrator,  settle  its  busi- 
ness. It  further  provided  that  n\Hn\  the  application  of  the 
executor  or  administrator,  the  county  court  might,  whenever 
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it  appeared  necessary,  order  such  surviving  partner  to  render 
an  account  to  the  court,  and  in  case  of  neglect  or  refusal, 
might,  after  citation,  compel  such  action  by  attachment.  This 
statute  did  not  confer  any  additional  authority  or  powers 
upon  the  surviving  partner.  Under  the  law  as  it  existed 
without  the  statute,  he  was  entitled  to  hold  possession  of  the 
partnership  property,  and  with  it  pay  the  partnership  debts. 
It  was  only  after  the  estate  was  wound  up  that  he  could  be 
required  to  pay  or  turn  over  to  the  representatives  of  the  de- 
ceased the  net  assets.  The  statute,  however,  did  impose  upon 
him  some  additional  burdens.  Prior  to  its  enactment,  if  he 
was  mismanaging  or  wasting  the  estate,  the  only  remedy 
which  the  representatives  of  the  deceased  had  was  by  bill  in 
equity  to  secure  the  appointment  of  a  receiver.  As  he  held 
possession  of  the  partnerahip  property,  however,  only  tis  a 
trustee  for  the  benefit  of  the  decedent's  estate,  after  the  part- 
nership affairs  were  wound  up  and  its  liabilities  discharged, 
it  is  apparent  that  the  lawmaking  powers  rightfully  thought 
it  proper  that  he  should  be  compelled  to  make  some  report 
of  his  acts  as  to  the  partnership  property,  to  the  court  in 
which  the  individual  property  of  the  deceased  was  being  ad- 
ministered, so  that  the  court  and  the  heirs  of  the  decedent 
might  be  properly  advised,  and  might  be  informed  as  to 
whether  the  business  was  being  judiciously  conducted  and 
managed.  This  evidently  was  the  intent  of  the  legislature 
in  enacting  this  statute.  First,  it  was  required  that  an  in- 
ventory of  the  partnership  estate  and  a  statement  of  its  lia- 
bilities should  be  filed,  so  that  the  heirs,  creditors  and  the 
court  might  be  advised  as  to  its  probable  condition  of  sol- 
vency;  second,  he  was  required  to  report  from  time  to  time 
so  that  the  parties  interested  might  ascertain  whether  the 
property  was  being  managed  with  that  care  and  prudence  re- 
quired when  the  interests  of  decedents'  estates  are  involved. 
It  was  evidently  under  the  second  section  of  this  act  that  the 
attempt  was  made  to  institute  proceedings  in  this  case.  It 
could  not  have  been  under  the  tliij-d  section,  because  the  an- 
tecedent acts,  the  filing  of  the  inventory,  the  making  of  the 
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appraisement,  and  the  statement  of  the  liabilities,  had  not 
been  performed.  It  cannot  be  contended,  however,  that  any 
of  these  sections  applied  to  a  partnership  other  than  one  the 
existence  of  which  was  admitted  and  conceded.  Proceed- 
ings for  the  administration  of  the  estates  of  deceased  persons, 
and  for  their  distribution,  are  purely  statutory.  The  county  i  *^  Q.  <^ 
court,  sitting  as  a  court  of  probate,  has  no  other  powers  than  /  o^ 
those  given  to  it  by  the  statute,  and  such  incidental  powers  J 
as  pertain  to  it  for  the  purpose  of  enabling  it  to  exercise  the 
jurisdiction  which  is  conferred  upon  it.  Buckley  v.  Superior 
Court,  102  Cal.  8 ;  In  re  Haa-s  97  Cal.  232.  By  virtue  of 
the  statute  under  consideration,  the  court  has  the  power  to 
compel  a  surviving  partner  to  file  an  inventory,  and  other- 
wise comply  with  its  requii-ements,  but  it  is  not  an  incident 
to  that  power  to  determine  the  disputed  question  as  to  whether 
a  partnership  actually  existed.  The  determination  of  this 
question  involves  the  consideration  of  many  intricate  and 
vexatious  questions  of  law  and  fact,  and  it  is  not  to  be  sup- 
posed that  it  was  intended  to  invest  the  probate  court  with 
power  in  this  summary  manner  to  dispose  of  them.  It  in- 
volved the  determination  of  the  rights  of  property,  for  which 
the  parties  were  entitled  to  a  trial  in  a  court  of  competent 
jurisdiction,  and  in  a  proper  manner.  The  case  at  bar  was 
in  reality  a  dispute  between  the  administratrix  representing 
the  heirs  of  the  estate,  and  strangers,  as  to  the  title  to  prop- 
erty. The  mere  allegation  in  the  petition  that  a  partnership 
existed  did  not  deprive  the  appellant  of  the  right  to  have  the 
matter  adjudicated  in  a  proper  manner.  As  to  this  matter,  f 
the  appellant  was  a  stranger,  and  it  is  well  settled  that  a  pro- 
bate court  is  without  jurisdiction  to  tiy  title  to  property,  as  y 
between  the  representatives  of  an  estate  and  strangers. 
Schouler,  Executors  and  Administrators,  §  236  ;  Lynch  v. 
Divan,  66  Wis.  490 ;  Snodgrass  v.  Andrews,  30  Miss.  472 ; 
Theller  v.  Such,  57  Cal.  447;  Stewart  v.  Lohr,  1  Wash.  341. 
We  conclude  therefore  that  the  probate  court  was  without 
power  or  authority  to  try  and  determine  the  question  of  the 
existence  of  the  partnership  alleged,  and  it  must  be  of  course 
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conceded  that  if  such  was  the  case,  the  district  court  was  also 
without  jurisdiction. 

In  view  of  the  fact  that  the  final  settlement  of  this  estate 
cannot  probably  be  had  until  the  rights  attempted  to  be  ad- 
judicated in  these  proceediags  are  determined, we  suggest  in 
the  interest  of  a  speedy  termination  of  litigation,  which  is 
important  in  the  administration  of  estates  of  deceased  persons, 
that  the  proper  practice  would  be  to  have  first  settled  the 
question  whether  or  not  the  alleged  partnerahip  did  exist. 
This  should  be  done  by  a  suit  in  equity,  to  which  all  neces- 
f  sary  persons  in  interest  should  be  made  parties  and  brought 
V  into  court.  If  the  question  should  be  decided  in  the  affirm- 
ative, then  the  interest  of  tlie  decedent  in  the  partnership 
would  also  be  ascertained  and  determined,  and  thereafter  the 
administratrix  might  if  necessary  avail  herself  of  the  provi- 
sions of  the  special  statutes  of  1885,  above  referred  to. 

The  order  of  this  court  will  be  that  the  judgment  be  re- 
versed, and  the  cause  remanded  to  the  district  court  with  in- 
structions to  revoke  its  order,  to  dismiss  the  proceedings, 
and  discharge  the  defendant. 

Reversed. 


[No.  1408.] 

The  Boabd  of  County  Commissioners  of  Las  Anemas 

County  v.  Stone  &  Goodalb. 

1.  Statutobt  Constbuction  —  Legal,  Adveetisemknt  —  Official 

Ballot. 
Sec.  1423,  Gen.  Stats.  (Mills'  Ann.  Stats,  sec.  1878)  fixing  the  fees  for  the 
publication  of  all  legal  advertisements,  does  not  apply  to  the  publi- 
cation of  the  official  ballot  under  the  election  laws. 

2.  PbACTICE — JUBISDICTION — WaIVEB. 

Where  the  court  has  original  jurisdiction  of  the  subject-matter,  an  ap- 
pearance by  the  party  confers  upon  the  court  jurisdiction  of  the 
person.  Where  an  appeal  was  taken  to  the  district  court  from  the 
board  of  county  commissioners  in  a  matter  that  might  have  been 
brought  directly  in  the  district  court,  and  a  motion  was  made  to  dis- 
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miss  the  appeal  on  the  ground  that  the  appeal  bond  was  not  filed 
within  the  time  prescribed  and  that  no  notice  had  been  served  upon 
the  clerk,  the  objection  to  the  overruling  of  the  motion  was  waived 
by  the  county  attorney  afterwards  appearing  and  participating  in 
the  trial. 

&.   Af^jSIXATE  PBACTICE — ASSIGXMEKT  OF  EBBOB. 

An  assignment  of  error  based  on  the  rulings  of  the  trial  court  upon  the 
admissibility  of  evidence,  that  fails  to  specify  any  particular  ruling, 
admitting  or  rejecting  evidence,  to  which  objection  is  made,  wiil  not 
be  considered. 

Error  to  the  District  Court  of  Last  Animas  County. 

Mr.  MoETON  E.  Stevens,  for  plaintiff  in  error. 

Mr.  James  McKeough,  Jb.,  for  defendants  in  error. 

Wilson,  J.,  delivered  the  opinion  of  the  court. 

Defendants  in  error  received  from  the  county  clerk  of  Las 
Animas  county  and  published  in  their-  newspaper  the  official 
baUot  for  the  election  of  1895.  as  required  by  statute.  There 
was  no  agreement  as  to  the  amount  to  be  charged  for  the  pub- 
lication. Thereafter,  they  presented  to  the  board  of  county 
commissioners  a  bill  for  their  services  in  the  sum  of  #528. 
This  was  allowed  to  the  amount  of  S470.25.  Soon  after,  they 
presented  another  bill  for  857.75,  the  balance  due  on  the  orig- 
inal bill.  Upon  this  the  commissioners  on  January  8, 1896, 
allowed  S2.75,  and  disallowed  the  balance.  From  this  action 
of  the  board,  an  appeal  was  taken  to  the  district  court,  under 
the  provisions  of  sec.  547,  Gen.  Stats.  The  required  appeal 
bond  was  executed  and  presented  to  the  county  clerk  on  Feb- 
ruary 8,  and  was  by  him  approved  on  the  same  day.  The 
clerk  of  the  board  then  made  out,  as  required  by  sec.  548, 
Gen.  Stats.,  a  return  of  the  proceedings  in  the  case  before  the 
commissioners,  with  their  decision  thereon,  and  this,  together 
with  the  bond,  was  filed  with  the  clerk  of  the  district  court 
on  April  6,  1896.  At  the  May  term  of  the  district  conn 
following,  the  cause  was  called  and  set  for  trial  on  the  26th  o: 
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May.  On  the  day  set  for  trial,  the  county  attorney  presented 
a  motion  to  dismiss  the  action,  upon  the  ground  that  the  bond 
had  not  been  filed  within  thii-ty  days  from  the  date  of  the 
commissioners'  action  from  which  an  appeal  was  being  taken ; 
and  also  for  the  reason  that  no  notice  of  appeal  had  been 
served  upon  the  clerk  of  the  board.  This  motion  was  denied 
by  the  court  upon  the  ground  that  if  there  had  been  any  irreg- 
ularities in  ihe  appeal,  there  had  been  a  waiver  of  them  by 
the  defendant.  The  case  then  proceeded  to  trial  to  the  court, 
without  a  jury ;  testimony  was  offered  on  both  sides,  and  the 
findings  of  the  court  and  judgment  were  in  favor  of  the 
plaintiffs. 

The  principal  question  in  this  case  was  before  this  court  in 
Board  of  CommisHioncrx  of  Pitkin  County  v.  Price  et  al.^  10 
Colo.  App.  519 ;  and  was  determined  adversely  to  the  con- 
tention of  the  plaintiff  in  error.  It  was  there  held  that  the 
provisions  of  sec.  1423  of  the  geneml  statutes,  fixing  the  fees 
for  the  publication  of  aU  legal  advertisements,  do  not  apply 
to  the  publication  of  the  official  ballot  under  the  election 
laws.  In  this  case,  in  the  absence  of  a  special  agreement  as 
to  price,  the  publishers  were  entitled  to  recover  the  value  of 
the  services.  It  is  unnecessary  to  add  anything  on  this  point 
to  what  was  said  in  that  opinion. 

It  is  insisted,  however,  that  the  motion  to  dismiss  the  ap- 
peal should  have  been  sustained,  and  that  its  denial  was  error 
for  which  the  judgment  in  this  cause  must  be  reversed.  This 
might  be  true,  although  we  do  not  decide  the  point,  if  it  had 
not  been  for  the  action  of  the  county,  subsequent  to  the  denial 
of  the  motion.  The  county  attorney,  as  the  legally  authorized 
representative  of  the  county  commissionei"s,  appeared  at  and 
took  part  in  the  trial  immediately  following  the  refusal  of  the 
court  to  sustain  the  motion.  He  cross-examined  the  wit- 
nesses for  the  plaintiff,  and  the  testimony  of  witnesses  was 
offered  and  heard  in  behalf  of  the  county.  By  such  action, 
he  clearly  waived  his  right  to  insist  upon  the  want  of  jurisdic- 
tion of  the  coui't.  This  principle  has  been  repeatedly  affirmed 
by  the  supreme  court  of  this  state  and  by  this  court.     Smith 
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et  al.  V.  District  Courts  4  Colo.  238 ;  Todd  v.  De  La  Mott^  9 
Colo.  222 ;  Mackey  v.  Bru/gs,  16  Colo.  143 ;  Coe  v.  Britton^  5 
Colo.  App.  87.  In  the  case  first  cited,  the  court  said :  "  The 
rule  is  that  jurisdiction  of  the  subject-matter  cannot  be  con- 
ferred upon  the  court  by  consent  of  parties,  nor  can  want  of 
it  be  waived ;  but  where  the  law  confers  upon  the  court  orig- 
inal jurisdiction  of  the  subject-matter,  full  appearance  without 
objection  confers  upon  the  court  jurisdiction  of  the  persons, 
and  it  may  then  be  adjudicated."  It  cannot  be  denied  that 
in  this  case  the  court  had  full  original  jurisdiction  of  the 
subject-matter.  The  plaintiffs  need  not  necessarily  have  taken 
an  appeal  from  the  action  of  the  commissioners  in  disallow- 
ing their  claim  in  part.  They  might  have  instituted  suit  for 
it  directly  in  the  district  court.  Nor  can  it  be  contended  that 
the  county  did  not  waive  its  right  because  the  motion  was 
presented  and  denied  before  it  entered  a  general  appearance 
and  took  part  in  the  trial.  In  Smith  v.  District  Courts  supra, 
it  was  said,  "  It  was  perfectly  competent  for  the  petitioners 
ha\nng  intei-posed  their  motion  to  dismiss  the  appeal  for  want 
ol:'  jurisdiction,  either  before  or  after  it  was  denied,  to  waive 
the  objection."  If  plaintiff  in  error  had  intended  to  insist 
upon  its  motion,  it  should  not  have  appeared  nor  taken  part 
in  any  of  the  subsequent  proceedings.  By  so  doing,  it  as 
effectually  waived  its  right  to  insist  upon  want  of  jurisdic- 
tion as  if  the  motion  had  not  been  made  at  aU. 

It  is  also  assigned  for  error  that  the  court  erred  in  its  rul- 
ings upon  the  admissibility  of  numerous  and  various  questions 
of  evidence  during  the  trial  of  said  cause.  This  assignment 
is  entirely  too  general  in  its  character  to  receive  consideration 
under  the  rules  and  numerous  decisions  of  this  court.  Our 
attention  is  not  called  to  any  particular  ruling  of  the  trial 
court,  admitting  or  excluding  any  evidence,  to  which  objec- 
tion is  made.  We  find  no  error  in  the  proceedings,  and  the 
judgment  will  be  affirmed. 

Affirmed, 
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[Ho.  1388.] 
Sliney  v.  Davis. 

I,    MOBTGAGKS — AOCOUNTING — DeCBEE. 

Before  a  mortgagee  can  be  compelled  to  surrender  his  title  he  must  re- 
ceive the  money  secured  by  the  instrument.  In  an  action  by  the 
assignee  of  a  mortgagor  against  the  mortgagee  to  compel  the  con- 
veyance of  the  legal  title  to  the  mortgaged  premises,  a  decree  that 
provided  that  an  account  should  be  taken  of  the  rents  and  profits, 
the  value  of  the  occupation  of  the  premises  ascertained,  and  if  the 
sura  was  equal  to  the  claim  of  the  mortgagee,  then  he  should  con- 
vey the  legal  title  to  the  plaintiff,  and  if  the  sum  found  due  should 
exceed  the  claim  of  the  mortgagee  then  the  plaintiff  should  have 
judgment  against  the  mortgagee  for  the  difference,  was  erroneous 
because  it  failed  to  determine  the  rights  of  the  parties  in  case  the 
rents  and  profits  and  value  of  the  use  and  occupation  should  be  less 
than  the  mortgagee's  claim.  In  such  case  rlie  plaintiff  should  pay  the 
mortgagee  the  difference  between  the  sura  due  him  and  the  amount 
received  in  rents,  profits,  use  and  occupation. 
Mortgages — Estoppel. 

Where  a  party  mortgaged  premises,  the  mortgage  being  in  the  form  of 
a  deed,  and  afterwards  sold  the  premises  and  it  was  agieed  that  the 
purchase  price  should  be  paid,  part  to  the  mortgagee  in  settle- 
ment of  the  mortgage  debt,  part  to  other  creditors  of  the  mortgagor 
and  the  balance  to  the  moi  tgagor,  and  it  was  further  agreed  be- 
tween all  the  parties  that  the  mortgagee  should  convey  the  prem- 
ises direct  to  the  purchaser,  whicli  was  done,  the  mortgagor  was 
estopped  from  afterwards  claiming  that  the  purchaser  held  as  a 
mortgagee  because  he  took  a  deed  from  a  party  holding  as  a  mort- 
gagee, and  the  facts  that  would  estop  the  mortgagor  would  also  estop 
the  wife  of  the  mortgagor  who  held  an  unrecorded  deed  to  the 
premises. 

Appeal  from  the  District  Court  of  Arapahoe  County. 
Mr.  John  R.  Smith,  for  appellant. 
Mr.  W1LI..IAM  YomsTG,  for  appellee. 
BisSELL,  J.,  delivered  the  opinion  of  the  court. 
Though  the  facts  found  be  accepted  as  entirely  true,  an<l 
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the  legal  principle  on  which  the  decree  was  based  be  accepted, 
the  decree  as  entered  does  not  on  the  record  correctly  deter- 
mine the  rights  of  the  parties.  The  counsel  who  drew  it 
apparently  overlooked  one  of  the  fundamental  propositions 
which  always  controls  a  settlement  of  the  accounts  and  rights 
of  the  mortgagor  and  mortgagee.  Before  the  mortgagee  can 
be  compelled  to  surrender  his  title  he  must  receive  the  money 
secured  by  the  instrument.  The  force  of  this  suggestion  will 
appear  as  we  state  the  case  and  formulate  our  conclusions. 

The  property  in  dispute  is  situate  near  Fort  Logan  in  this 
county.  We  do  not  know  the  extent  of  it  or  its  value.  It 
was  realty  on  which  there  were  some  buildings  which  had 
for  some  years  both  before  and  after  the  date  of  the  transac- 
tion been  occupied  by  one  Kovsky  and  some  persons  jointly 
interested  with  him  in  business.  In  1890  Mrs.  Davis  inter- 
married with  Kovsky  and  for  some  time  thereafter  they  either 
occupied  it  or  rented  it  to  others.  Kovsky  had  owned  the 
property  and  according  to  the  allegations  of  the  complaint 
and  Mrs.  Davis's  testimony,  he  sold  to  her  before  their  mar- 
riage. As  the  appellee  testified  she  carried  the  deed  about 
in  a  bag  and  kept  actual  possession  of  it  and  never  recorded 
it.  Differences  arose  between  them  and  they  were  divorced. 
Mrs.  Davis  alleges  that  while  they  were  living  together  as 
husband  and  wife  and  working  a  ranch  in  the  country  above 
Denver,  a  fire  happened  and  the  deed  was  burnt  up.  During 
the  time  the  property  was  occupied  by  tenants  the  money 
was  sometimes  paid  to  Kovsky,  occasionally  perhaps  to  his 
wife,  but  more  generally  to  Kovsky 's  creditors  to  whom  he 
became  indebted  when  he  was  carrying  on  business  in  the 
place  either  alone  or  in  conjunction  with  his  wife.  Mrs. 
Kovsky  had  knowledge  that  the  debts  were  being  contracted 
and  from  time  to  time  out  of  the  proceeds  of  the  business  and 
from  money  boiTowed,  she  paid  some  of  the  notes.  Some  of 
the  creditors  became  pressing  and  Kovsky  was  compelled  to 
bon-ow  money,  and  he  negotiated  a  loan  of  some  $800  or 
thereabouts  with  one  of  the  defendants,  Solf,  and  gave  a  war- 
ranty deed  to  secure  the  money.  The  terms,  date  or  charac- 
VoL.  XI— 31 
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ter  of  the  loan  need  not  be  stated,  what  has  been  said  is 
enough.  When  Solf  loaned  the  money  and  took  the  warranty 
deed  he  gave  a  defeasance  agreeing  to  reconvey  on  the  pay- 
ment of  the  sum  borrowed.  As  near  as  we  can  judge  though 
we  have  not  critically  examined  the  record,  the  separation  of 
the  parties  occurred  subsequently.  The  deed  and  the  de- 
feasance were  put  on  record.  It  does  not  clearly  appear  by 
whom  the  rents  were  thereafter  collected,  nor  who  had  the 
control  of  the  property,  although  there  is  a  little  evidence  in 
that  direction  given  by  Mrs.  Davis,  but  the  facts  about  the 
matter  are  not  clearly  developed  nor  satisfactorily  established. 
By  reason  of  this  situation  and  in  view  of  another  trial  we 
are  compelled  to  avoid  stating  more  than  is  essential  to  our 
conclusions.  After  all  these  things  had  happened  Kovsky  ne- 
gotiated a  sale  of  the  property  to  one  of  the  defendants,  Sli- 
ney,  who  had  been  at  one  time  and  possibly  was  at  the  time 
of  the  purchase,  a  tenant  of  the  property  paying  rent.  He 
had  been  there  for  some  time  and  Mrs.  Davis  states  that  she 
told  him  she  owned  the  property.  This  he  denied  and  the 
court  found  against  her  and  that  he  was  in  fact  an  innocent 
purchaser.  Mrs.  Davis  also  states  that  she  collected  rent  of 
him.  This  he  denies  and  what  the  effect  may  be  the  court 
does  not  find.  This  sale  to  Sliney  was  made  in  November, 
1891.  When  it  was  negotiated  it  would  appear  that  Sliney, 
Solf,  Kovsky  and  some  other  parties  from  whom  Sliney  bor- 
rowed part  of  the  purchase  price  came  together.  Sliney 
agreed  to  pay  $1,600  for  the  property.  The  price  was  ac- 
ceptable to  Kovsky,  and  it  was  agreed  between  them  that 
Sliney  should  pay  off  the  Solf  mortgage,  pay  some  other  debts 
which  Kovsky  owed,  and  pay  Kovsky  the  balance.  Every- 
thing was  satisfactorily  arranged  between  them,  and  it  was 
concluded  that  since  Solf  held  the  title  by  warranty  deed  he 
should  conve}'  directly  to  Sliney.  This  is  as  near  the  situa- 
tion as  we  can  extract  it  from  the  record  of  a  very  imper- 
fectly tried  case.  Having  concluded  that  the  decree  ought 
not  to  be  confirmed  we  reverse  the  case  with  littie  hesitatioE 
because  of  the  method  of  trial.     Issue  was  joined  and  while 
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the  case  stood  on  the  docket  for  trial  Solf  s  attorney  noticed 
it,  the  plaintiff  came  in,  and  the  issue  between  the  plaintiff 
and  Solf  was  first  tried.  Solf  had  judgment  in  his  favor. 
On  the  suggestion  of  Self's  counsel,  the  further  hearing  was 
postponed  for  a  month  more  and  Sliney  was  notified  to  appear. 
He  came  in,  as  did  Kovsky,  and  they  gave  their  testimony. 
At  neither  time  were  the  witnesses  fully  cross-examined,  the 
subject  so  investigated,  or  such  testimony  produced  as  to 
permit  Sliney's  rights  to  be  well  adjudged.  This  circum- 
stance would  incline  us  even  in  a  doubtful  case  to  reverse 
the  judgment  in  order  that  the  rights  of  the  parties  might  be 
thoroughly  investigated  and  a  judgment  rendered  on  full  tes- 
timony.    But  as  the  case  now  stands  we  have  little  doubt. 

On  the  conclusion  of  the  evidence  the  court  rendered  a 
decree  substantially  deciding  that  Sliney  was  an  innocent 
purchaser,  that  Mrs.  Davis  was  the  holder  of  a  title  by  an 
unrecorded  deed,  and  that  Sliney's  title  came  through  Solf 
the  mortgagee.  On  these  facts  he  concluded  that  since 
Sliney's  title  was  derived  from  a  mortgagee  he  must  hold  as 
though  he  had  been  a  mortgagee  himself,  and  that  he  could 
not  be  an  innocent  purchaser  under  the  statute  and  ordered 
judgment  accordingly.  The  decree  provided  that  an  account 
should  be  taken  of  the  rents  and  profits  since  the  21st  of 
March,  1892,  the  value  of  its  use  and  occupation  ascertained, 
and  if  the  sum  was  equal  to  the  Sliney  claim,  then  he  should 
convey  the  legal  title  to  the  plaintiff,  and  if  the  sum  found 
due  should  exceed  the  sum  due,  then  plaintiff  should  have 
judgment  against  him  for  the  difference.  It  will  thus  be  seen 
that  the  decree  failed  to  deterimne  the  rights  of  the  parties 
in  case  the  rents,  issues  and  profits  and  the  value  of  the  use 
and  occupation  combined  should  be  less  than  the  sum  due 
Sliney.  In  such  event  the  plaintiff  evidently  ought  to  pay 
Sliney  the  difference  between  the  sum  which  he  paid  for  the 
property  and  what  he  had  received.  This  is  a  very  radical 
defect  and  for  this  reason  if  for  no  other  the  decree  should 
not  be  allowed  to  stand,  though  whether  that  might  not  be 
provided    for  in  the  accounting  and  the  court   thereafter 
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ruight  modify  the  decree  so  as  to  preserve  his  rights  we  do 
not  inquire ;  it  is  simply  an  added  reason  for  the  reversal. 
When  the  court  found  that  Sliney  was  an  innocent  purchasei 
for  value,  his  title  would  have  been  a  good  one  had  Soil 
theretofore  conveyed  the  property  to  the  mortgagor  and 
Kovsky  deeded  to  him.  Of  this  there  can  be  very  little  ques- 
tion. Our  statute,  General  Statutes,  1883,  section  215,  has 
been  frequently  construed  and  there  is  no  doubt  respecting 
its  terms  and  force.  Wahrenherger  v.  Waid,  8  Colo.  App. 
200 ;  Jerome  v.  Carbonate  Nat.  Bank,  22  Colo.  37 ;  McMur- 
trie  V.  RiddelU  9  Colo.  497. 

Sliney  then  got  a  good  title  unless  it  was  defeated  by  the 
fact  that  he  got  it  by  deed  from  one  who  was  a  mortgagee, 
though  holding  by  a  warranty  deed.  We  recognize  the  uni- 
versality of  the  rule  that  an  absolute  deed  given  by  way  of 
security  can  be  shown  to  be  a  mortgage,  and  when  the  char- 
acter of  the  instrument  is  thus  ascertained  whether  proved 
by  an  independent  instrument  or  by  parol  testimony,  the  deed 
ceases  to  be  a  deed,  but  is  a  mortgage  security  subject  to  all 
the  limitations  and  conditions  which  surround  such  convey- 
ances. We  likewise  concede  as  a  general  proposition  that 
where  a  deed  has  been  executed  by  way  of  mortgage  its  char- 
acter cannot  be  changed,  but  it  will  remain  a  security  unless 
its  character  be  altered  by  the  acts  of  the  parties  done  in  good 
faith  and  in  such  manner  that  a  court  of  equity  will  approve 
the  transaction.  Courts  of  equity  look  with  suspicion  upon 
transactions  between  mortgagor  and  mortgagee  which  are 
supposed  to  change  the  nature  of  the  instrument  from  one  of 
mortgage  to  one  of  absolute  conveyance  and  will  always 
closely  scrutinize  what  is  done  to  prevent  any  oppression  of 
the  debtor.  This  conies  from  the  circumstance  that  debtoif 
are  regarded  with  favor  by  these  courts  and  that  such  is  the 
frailty  of  human  nature  when  once  a  debtor  becomes  embar- 
rassed he  submits  to  all  sorts  of  imposition  and  oppression 
in  order  to  relieve  his  immediate  and  pressing  necessities. 
Bearuig  this  in  view  when  a  party  asserts  that  the  deed  which 
was  given  as  security  has,  by  agreement  of  the  parties,  been 
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changed  into  an  absolute  conveyance,  he  must  establish  this 
proposition  to  the  satisfaction  of  the  court.  It  seeins  to  lie 
equally  well  settled  that  the  release  of  the  mortgagee  from 
the  conditions  which  would  bind  him  to  treat  the  transfer  as 
one  of  security  and  discharge  him  from  his  duty  in  that  re- 
gard, must  be  satisfactorily  established  either  by  a  written 
instrument  or  by  proof  of  such  facts  as  would  estop  the  mort- 
gagor from  asserting  any  interest  in  the  premises.  If  this  be 
done,  there  is  no  doubt  about  the  right  of  the  mortgagee  to 
insist  upon  the  absolute  character  of  his  deed  and  maintain 
his  title  even  as  against  the  mortgagor.  This  seems  to  be 
clearly  settled.     Peugh  v.  Davis,  96  U.  S.  332. 

Now  if  this  be  true  as  to  the  mortgagor,  we  see  no  reason 
why  the  same  principle  should  not  be  applicable  where  the 
bill  is  filed  by  one  asserting  a  title  under  an  unrecorded  deed 
antecedently  executed  by  the  mortgagor  who  had  incumbered 
the  property.  How  the  case  will  stand  on  the  subsequent 
trial  we  cannot  foresee.  It  may  be  that  the  whole  character 
of  the  case  will  be  changed  and  the  evidence  will  develop 
the  fact  that  Kovsky  got  no  part  of  the  consideration,  and 
that  he  was  simply  a  party  consenting  to  the  execution  of 
the  deed  by  Solf,  and  that  the  money  went  to  those  whom 
he  was  not  obligated  to  pay,  or  if  obligated  that  the  debts 
were  of  a  character  which  would  not  permit  a  coui-t  under 
these  circumstances  to  treat  them  as  equities  though  Sliney 
paid  them.  We  prefer  not  to  express  any  decided  opinion 
as  to  what  our  convictions  might  be  under  some  other  cir- 
cumstances, but  on  the  record  as  it  stands,  when  it  is  demon- 
strated as  it  is  by  the  finding  of  the  court,  that  Sliney  was  a 
purchaser  in  good  faith,  without  fraud,  without  knowledge 
of  Mrs.  Davis's  title,  or  the  want  of  authority  in  Kovsky  to 
contract  and  convey,  and  when  it  appears  as  it  does  from  the 
record,  that  Sliney  paid  his  money,  that  he  discharged  Solf's 
mortgage,  paid  other  of  Kovsky's  debts,  and  paid  the  balance 
of  the  consideration  to  Kovsky  himself,  it  must  be  true  that 
Kovsky  could  not  be  permitted  in  a  court  of  equity  to  assert 
that  the  deed  which  Sliney  got  was  a  mortgage.  He  would 
be  estopped  to  assert  that  the  transfer  was  one  of  security 
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and  that  Sliney  got  no  title.  He  would  not  be  permitted  to 
stand  by  and  see  Sliney  pay  his  money  partly  to  Solf,  partly 
to  his  creditors,  and  take  part  of  it  himself,  and  then  come 
in  and  assert  that  he  was  oppressed  and  that  the  creditor 
took  advantage  of  the  situation  and  was  bound  to  hold  the 
deed  as  a  mortgage.  If  this  be  true,  we  do  not  well  see  why 
the  facts  which  would  have  estopped  Kovsky  should  not  be 
held  likewise  to  conclude  Mrs.  Davis.  She  had  no  recorded 
title.  Sliney  had  investigated  the  records  and  found  the 
title  to  be  in  Kovsky,  and  he  had  every  right  to  deal  with 
him  on  the  faith  of  it.  There  is  still  a  further  element  of 
laches  on  the  part  of  Mrs.  Davis  which  may  or  may  not 
affect  the  result,  dependent  on  the  ultimate  proof.  She  got 
her  deed  before  her  marriage  and  never  put  it  on  record. 
She  married  Kovsky  and  lived  with  him ;  let  the  title  stand 
in  his  name,  permitted  liim  to  borrow  money  on  the  faith 
and  strength  of  it  and  give  a  mortgage  to  secure  its  payment. 
Of  the  fact  of  the  execution  of  the  mortgage  to  Solf  and  the 
giving  of  the  defeasance  to  Kovsky,  she  must  be  construc- 
tively charged  with  notice  if  she  did  not  have  actual  notice. 
The  deeds  were  on  record,  they  affected  her  title ;  she  was 
bound  by  what  that  record  showed.  She  stood  idly  by  and 
permitted  Kovsky  to  deal  with  the  property  as  his  own  un- 
til it  passed  into  the  hands  of  a  person  who  under  our  statute 
and  our  decisions  is  entitled  to  insist  on  his  conveyance. 
Such  laches  will  not  permit  her  to  assert  rights  and  equi- 
ties which  Kovsky  himself  could  not  assert.  Therefore  we 
conclude  that  since  Kovsky  was  estopped,  if  the  evidence  is 
to  be  believed,  from  asserting  that  Sliney  got  only  a  mort- 
gage title  Mrs.  Davis  must  be  estopped  unless  on  the  final 
trial  the  facts  shall  be  shown  to  be  otherwise,  or  such  proof 
be  introduced  as  will  prevent  the  application  of  this  doc- 
trine. 

Believing  that  the  judgment  is  erroneous  and  ought  not 
to  stand  as  against  Sliney  on  the  record  as  now  made,  the 
judgment  will  be  reversed  and  remanded  for  a  new  trial  in 
conformity  with  this  opinion. 

Reversed. 
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[No.  1407.] 
The  Mount  Wilson  Gold  and  Silvee  Mining  Co.  v, 

BUEBiilDGE. 

1.  Appellate  Pbactice — Evidence — Exceptions. 

Error  cannot  be  predicated  on  the  admission  of  evidence,  over  objection, 
unless  an  exception  be  taken  to  the  ruling  of  the  court  admitting 
the  evidence. 

2.  Evidence. 

Evidence  that  the  superintendent  of  a  mining  company  had  a  miner, 
who  was  injured  while  working  fi^r  the  company,  taken  to  a  hospi- 
tal and  the  next  day  called  at  the  hospital  and  told  the  manager  to 
take  good  care  of  him  and  it  would  be  all  right,  was  sufficient  to 
justify  a  verdict  against  the  company  for  services  for  nursing  and 
caring  for  the  injured  miner. 

3.  Principal  axd  Age^tt — Presumption  of  Authobitt. 

A  general  superintendent  of  a  mining  company,  who  has  full  charge  of 
the  business  and  property  of  the  company,  is  presumed  to  have  au- 
thority to  bind  the  company  for  the  expense  of  nursing  and  caring 
for  a  miner  injured  while  in  the  employ  of  the  company. 

Appeal  from  the  District  Court  of  San  Miguel  County. 

Messrs.  Wilson  &  McCloskey  and  Mr.  S.  R.  Fitzgar- 
BALD,  for  appellant. 

Mr.  A.  B.  Seaman  and  Mr.  Lucius  Weinschenk,  for 

appellee. 

Thomson,  P.  J.,  delivered  the  opinion  of  the  court. 

The  appellee  was  plaintiff  below.  In  her  complaint  she 
alleged  that  on  the  14th  day  of  Octol^er,  189.5,  she  was  con- 
ducting a  hospital  in  the  town  of  Telluride  :  that  on  that  day 
one  James  Rofino,  an  employee  of  tlie  defendant,  was  injured 
by  means  of  the  machinery  operated  by  it,  and,  by  the  order 
of  its  manager  and  general  superintendent,  was  conveyed  to 
Telluride  to  be  taken  care  of  as  his  necessities  might  require  ; 
that  in  pursuance  of  that  order  Rofino  was  placed  in  charge 
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of  tlie  plaintiff,  and  cared  for  by  her  for  one  hundred  and 
sixty-six  days ;  and  that  her  services  were  worth  1768,  for 
which  sum  she  prayed  judgment. 

The  defendant  answered,  admitting  the  injury  to  Rofino  by 
its  machinery ;  alleging  that  the  injury  was  not  serious,  but 
that  he  was  cured  and  healed  in  thirty  days,  and  needed  no 
nursing  beyond  that  time  ;  and  denying  that  he  was  conveyed 
to  Telluride  or  to  any  other  place,  or  put  in  charge  of  the 
plaintiff,  by  the  order  of  tlie  manager  or  general  superintend- 
ent of  the  defendant,  or  by  any  person  authorized  to  act  for 
it.  The  answer  was  verified  by  J.  P.  Colp,  who  stated  in  his 
affidavit  of  verification  that  he  was  the  general  superintend- 
ent of  the  defendant,  and  in  full  charge  of  its  affairs  and 
property. 

At  the  trial  the  plaintiff  testified  that  Rofino  was  brought 
to  her  hospital  by  a  man  named  Seavers,  who  said  that  Mr. 
Colp  told  him  to  bring  Rofino  down  and  get  the  best  treat- 
ment he  could,  and  the  defendant  company  would  pay  the 
bill ;  that  on  the  next  day  Mr.  Colp  called  on  her  and  told 
her  to  do  the  best  she  could  for  Rofino,  and  that  it  would  be 
all  right.  Rofino  testified  to  the  conversation  between  the 
plaintiff  and  Colp  above  mentioned,  and  corroborated  the 
plaintiff  in  her  statement  that  Colp  told  her  to  give  Rofino 
good  care  and  it  would  be  all  right.  Mr.  Seavers  was  a  wit- 
ness, but  his  testimony  was  not  very  explicit.  However,  it 
appears  from  it  that  he  took  Rofino  to  Telluride  by  the  direc- 
tion of  Colp,  but  he  denied  that  he  told  the  plaintiff  that  he 
brought  Rofino  to  her  by  Colp's  order,  and  said  that  Colp 
gave  no  direction  what  to  do  with  him  after  he  should  be 
brought  to  town.  He  also  stated  that  the  next  day  Mr.  Colp 
asked  him  where  he  had  left  Rofino,  and  what  doctor  had 
been  employed,  and  he  answered  the  question  according  to 
the  facts.  Another  witness,  Barney  Chido,  testified  that  he 
was  present  at  the  mill  when  Rofino  arrived  from  the  mine, 
and  that  Mr.  Colp  said,  "  You  boys  take  this  man  to  town 
and  I  think  the  company  will  pay  for  it."  Mr.  Colp  testified 
that  Rofino  was  hurt  at  the  mine ;  that  the  mill  was  about  a 
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mile  and  a  half  from  the  mine  ;  that  he,  the  witness,  received 
at  the  mill  a  telephone  message  from  the  mine  that  Rofino  was 
hurt,  and  ordered  a  carriage  to  bring  him  from  the  mine  to 
the  mill ;  that  the  defendant  company  paid  the  carriage  bill 
and  some  other  bills,  but  ordered  the  defendant  not  to  pay 
such  bills  thereafter;  that  he  did  not  authorize  Seavers  to 
take  Rofino  to  town,  and  that  he  did  not  call  upon  the  plain- 
tiff, or  have  the  conversation  with  her  to  wliich  she  testified. 
He  did  not  deny  that  he  was  possessed  of  tlie  requisite  au- 
thority to  contract  for  the  nursing  and  care  of  Rofino,  and 
there  was  no  evidence  tending  to  show  that  he  was  not. 

It  is  said  that  the  court  erred  in  admitting  certain  testi- 
mony over  the  defendant's  objection,  but  the  ruliug  was  not 
excepted  to,  and  therefore  no  point  can  be  made  on  it  now. 
The  jury  found  the  facts  to  be  with  the  plaintiff,  and  the  only 
question  is  whether  the  facts  were  sufficient  to  authorize  the 
verdict.  It  is  contended  tliat  there  was  a  failure  of  evidence 
to  show  either  that  Colp,  expressly  or  by  implication,  author- 
ized the  plaintiff  to  render  the  services  on  which  her  claim 
was  based,  or,  if  they  were  rendered  at  his  instance,  that  he 
acted  by  authority  of  the  defendant. 

There  was  evidence  that  when  Rofino  was  hurt,  Colp  had 
him  brought  from  the  mine  to  the  mill,  and  ordered  him 
taken  from  there  to  town.  No  witness  stated  that  Colp 
ordered  him  taken  to  the  plaintiff's  hospital,  but  it  was  in  evi- 
dence that  Colp  was  at  the  hospital  the  next  day,  and  told 
the  plaintiff  to  take  good  care  of  Rofino  and  it  would  be  all 
right.  We  think  the  evidence  was  sufficient  to  justify  a  find- 
ing that  the  services  were  rendered  at  the  request  of  Colp. 

The  complaint  was  verified,  and  its  veiification  rendered 
aecessary  a  veiification  of  the  answer.  Colp  verified  the 
answer,  and,  to  show  that  he  was  possessed  of  the  statutory 
qualification  for  such  purpose,  stated  in  his  affidavit  of  veri- 
fication that  he  was  the  general  superintendent  of  the  com- 
pany, and  in  full  charge  of  its  affairs  and  property.  This 
affidavit  is  part  of  the  record,  and  the  defendant  is  bound  by 
its  statements.     According  to  the  affidavit,  th(i  authority  oi 
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Colp  was  very  broad,  and  extended  to  everything  connected 
with  the  business  of  the  company.  While,  as  was  held  in 
Mining  Co.  v.  Fraser,  2  Colo.  App.  14,  he  might  not  possess 
the  power  to  bind  the  defendant  by  the  purchase  of  new  prop- 
erty, or,  as  was  held  in  Gregory  v.  Raber^  1  Colo.  511,  by  the 
employment  of  labor  outside  of  its  business,  still,  as  to  ca  ery- 
thing  belonging  to  or  growing  out  of  its  business,  or  the  man- 
agement of  its  property,  he  represented  it,  and,  presumptively 
at  least,  was  authorized  to  act  for  it.  Rofino  was  in  its  em- 
ploy, and  was  injured  by  machinery  which  Colp  was  engaged 
in  operating  for  it,  his  injury  required  attention,  and  we  do 
not  think  his  removal  to  the  hospital,  and  his  nursing  while 
there,  were  so  disconnected  from  the  defendant's  business  as 
to  be  outside  of  the  presumptive  authority  of  Colp.  Cooley,  J., 
in  Railway  Co.  v.  Taft^  28  Mich.  294;  Railway  Go.  v.  Rodri- 
guez^ 47  ni.  188 ;  Railway  Co.  v.  Winterbotham,  52  Kan.  433 ; 
Walker  v.  Railway  Co.,  L.  R.  2  Exch.  228. 

In  Railway  Co.  v.  Rodrigues,  the  facts  were  that  an  em- 
ployee of  the  company  was  run  over  by  a  locomotive ;  the 
station  agent  employed  the  appellee  to  nurse  him  and  take 
care  of  him ;  the  plaintiff  performed  the  services  and  presented 
his  bill  to  the  station  agent ;  the  latter  submitted  it  to  the 
general  superintendent,  who  said  that  if  the  charges  were 
reasonable  he  would  pay  them.  The  suit  was  by  the  appellee 
against  the  company  to  recover  for  his  services.  The  court 
said :  ''  Whether  the  station  agent  had  such  power  or  not,  the 
general  superintendent  was  clothed,  and  necessarily  must  be, 
with  large  specific  as  well  as  discretionary  powers.  As  his 
title  implies,  he  has  a  general  superintendence  of  the  business 
affairs  of  the  road,  and  we  deem  it  but  a  reasonable  inference 
to  conclude  that  this  was  within  the  scope  of  these  powers, 
and  when  exercised,  that  the  company  must  be  held  liable. 
The  corporation  is  governed,  within  the  limits  of  its  charter, 
by  the  adoption  of  rules  and  regulations  for  the  purpose. 
These  regulations  govern  the  action  of  its  officers.  By  them 
they  confer  powers  and  impose  duties  on  their  various  agents 
and  officers ;  and  by  this  means  they  exercise  their  franchises. 
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These  regulations  are  private  and  not  accessible  to  the  public, 
and  hence  the  difficulty  of  other  persons  showing,  exi-.  )t  by 
inference  or  circumstantial  evidence,  that  any  officer  peilurms 
any  act  within  the  scope  of  his  authority.  It  would,  there- 
fore, be  unreasonable  to  require  positive  proof  of  such  author- 
ity. The  fact  must  be  left  to  proof,  as  in  other  cases.  And 
when  it  is  known  that  the  general  superintendent  manages 
all  the  business  of  the  road  within  his  department,  and  binds 
the  company  by  contracts  on  his  behalf,  in  regard  to  its  gen- 
eral business,  it  may  be  safely  inferred  that  such  a  contract 
as  this  was  within  the  scope  of  his  authority." 

But  aside  from  the  presumption  of  authority  in  Colp, 
arising  from  the  relations  he  sustained  to  the  defendant,  we 
have  his  testimony  that  his  company  paid  some  of  the  bills 
occasioned  by  the  injury,  among  which  was  the  carriage  bill, 
and  then  ordered  that  no  more  bills  of  that  kind  should  be 
paid.  The  fair  inference  from  this  is  that  before  the  order 
was  made  Colp  had  authority  to  contract  such  bills,  and 
that  the  order  was  intended  as  a  revocation  of  that  authority. 
The  order  was  issued  after  the  carriage  bill  and  the  other 
bills  to  which  he  had  reference,  were  contracted,  and,  noth- 
ing appearing  to  the  contrary,  it  is  to  be  presumed  that  it 
was  issued  after  the  ser\'ices  of  the  plaintiff  were  engaged. 
She  was  suffered  to  continue  to  nurse  and  care  for  Rofino 
until  he  was  cured,  without  being  notified  of  the  order,  and 
relying  on  the  responsibility  to  her  of  the  defendant  com- 
pany. 

It  would  have  been  easy  for  the  defendant  to  rebut  the 
presumption  of  Colp's  authority,  because  the  facts  were  in 
its  possession ;  and  its  failure  even  to  make  an  attempt  to  do 
so,  amounted  under  the  cii'cumstances  of  the  case,  to  an  ad- 
mission that  he  was  possessed  of  the  necessary  power. 

The  evidence  as  to  some  of  the  facts  was  conflicting,  but 
there  was  enough  to  warrant  the  verdict,  and  the  judgment 
will  be  affirmed. 

Affirmed. 

Wilson,  J.,  not  sitting. 
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[No.  1405.] 
ToBBiT  V.  Heath. 

1.  Pbinoipal,  and  Agent — Pbomissoby  Notk. 

Where  a  bank  held  a  note  for  collection,  an  agreement  by  the  bank  to 
release  one  of  the  joint  makers  upon  payment  of  a  part  of  the  note 
was  not  binding  on  the  owner  of  the  note. 

2.  Pbomissoby  Notes — Limitation. 

A  partial  payment  made  and  indorsed  on  a  promissory  note  by  one  ^f 
three  joint  makers,  will  stop  the  running  of  the  statute  of  limita- 
tion as  to  the  party  making  the  payment,  and  limitation  would  run 
as  to  such  joint  maker  from  the  date  of  the  payment.  The  fact 
that  the  party  making  the  payment  was  an  accommodation  maker, 
and  the  note  was  barred  by  limitation  as  to  the  principals,  would 
not  release  such  accommodation  maker,  where  he  had  signed  as  a 
joint  maker,  and  the  holder  of  the  note  had  no  knowledge  that  he 
was  an  accommodation  maker.  And  the  fact  that  he  made  the  pay- 
ment to  a  bank  holding  the  note  for  collection,  with  the  understand- 
ing that  it  should  release  him  from  further  liability,  is  immaterial 
since  the  bank  had  no  authority  to  receive  the  payment  except  as 
a  payment  on  the  note. 

Appeal  from  the  County  Court  of  Pueblo  County, 

Mr.  L.  A.  Crane,  for  appellant. 

Mr.  William  P.  Beck  and  Mr.  Jas.  W.  Coultbsb,  for 
appellee. 

Thomson,  P.  J.,  delivered  the  opinion  of  the  court. 

On  May  15,  1889,  the  appellant,  with  one  PuUiam,  and 
one  Slade,  executed  a  promissory  note  to  the  appellee  for 
$110,  due  in  four  months,  with  interest  at  two  per  cent  per 
month.  The  note  provided  for  the  payment  of  an  attorney's 
fee  for  its  collection  in  case  it  should  not  be  paid  at  maturity, 
and  authorized  any  attorney  at  law  to  appear  for  the  makere, 
and  confess  judgment  against  them  for  the  amount  due.  On 
December  27,  1895,  upon  complaint  filed  by  the  appellee, 
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judgment  on  the  note  was  entered  against  the  appellant  upon 
a  written  confession  by  S.  D.  Brosius,  an  attorney  at  law,  foi 
•S264.43,  which  included  an  attorney's  fee  of  "^50. 00.  After- 
wards, on  February  12,  1896.  on  motion  of  the  appellant,  the 
judgment  by  confession  was  set  aside ;  and  the  appellant  an- 
swered the  complaint,  admitting  the  execution  of  the  note, 
but  averring  that  it  was  signed  by  him  as  an  accommodation 
maker,  and  that  the  principals  were  Pulliam  and  Slade ;  that 
on  the  17th  day  of  July,  1890,  he  paid  to  the  Merchants' 
State  Bank,  which  held  the  note  for  collection,  $47.00,  in  pur- 
suance of  an  agreement  with  the  bank  that  if  he  would  pay 
that  sum  he  should  be  released  from  further  liability  on  the 
note ;  that  the  payment  of  $47.00  was  indorsed  upon  the  note  ; 
that  the  plaintiff  was  guilty  of  negligence  in  suffering  Slade 
to  become  insolvent  before  bringing  suit ;  and  that  the  attor- 
ney's fee  claimed  was  unreasonable.  The  defendant  also 
pleaded  the  statute  of  limitations.  The  replication  denied 
the  averments  of  the  answer,  except  that  $47.00  had  been 
paid  by  the  defendant  on  the  note.  The  trial,  which  was  by 
the  court,  resulted  in  a  judgment  against  the  defendant  for 
$173.97,  and  he  appealed. 

We  do  not  discover  m  the  record,  or  counsel's  argument, 
any  valid  reason  why  this  judgment  should  be  disturbed. 
The  alleged  agreement  of  the  bank  that  the  defendant  should 
be  discharged  from  further  liability,  upon  payment  by  him  ot 
$47.00,  was  not  proved  except  as  a  conclusion  of  the  defend- 
ant; besides,  so  far  as  the  record  discloses,  the  bank  had  no 
authority  from  the  holder  to  make  such  agreement.  Hold- 
ing the  paper  for  collection  only,  it  could  not  bind  the  holder 
by  any  collateral  agreement  concerning  it. 

It  is  contended  that  as  more  than  six  years  elapsed  between 
the  date  of  the  maturity  of  the  note  and  the  rendition  of  the 
judgment,  suit  upon  the  note,  as  against  the  principals,  was 
barred,  and  that  as  they  were  released,  the  defendant  was  also 
released.  Whether,  as  a  legal  proposition,  this  is  sound  we 
need  not  inquire.  Upon  the  face  of  the  note  the  defendant 
was  a  joint  maker,  and  there  was  no  evidence  that  the  plain- 
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tiff  knew  that  he  signed  the  note  except  as  maker.  There- 
fore as  between  him  and  the  plaintiff  his  liability  was  that  of 
maker.  The  money  which  the  bank  received  from  liim  was 
indorsed  on  the  note  as  a  payment.  It  could  not  be  taken  by 
the  bank  except  as  a  payment,  and  there  was  no  tangible  evi- 
dence that  it  was  otherwise  taken.  It  was  therefore  a  credit 
on  the  amount  due  in  favor  of  all  the  makers,  and  the  statute 
commenced  to  run  against  the  payor  on  the  day  the  payment 
was  made.  Between  that  day  and  the  day  suit  was  com- 
menced, the  statutory  period  had  not  elapsed.  The  fore- 
going disposes  of  the  only  questions  raised  by  the  assignment 
of  errors,  and  the  judgment  is  affirmed. 

Affirmed. 


[No.  1420.] 
Steenhauer  et  al.  v.  Colmae. 

1.  Pleading  and  Pbactice— Irrelevant  Answer — Stbikino  out. 

If  an  answer  as  a  whole  is  sham  or  ix-relevant  a  motion  to  strike  out  the 
entire  answer  is  proper  under  section  60,  Civil  Code. 

2.  Pbaotioe — Judgment  on  Pleading. 

A  judgment  on  the  pleading  is  a  judgment  on  the  merits  and  is  war- 
ranted by  chapter  10,  Civil  Code. 

3.  Same — Immaterial  Error. 

Although  an  answer  was  not  irrelevant,  if  it  was  InsufBcient  and  dis- 
closed no  reason  why  the  plaintiff  should  not  have  the  judgment 
prayed  for,  an  error  of  the  court  in  striking  out  the  answer  was  im- 
material, since  a  motion  for  judgment  on  the  pleadings  was  properly 
sustained  whether  the  answer  be  stricken  out  or  considered  as  a 
living  pleading  in  the  case. 

4.  Pbacticb  —  Motions  to  Strike    out    and    fob   Judgment  on 

Plbading. 

It  is  proper  to  move  to  strike  out  an  answer  and  at  same  time  to  move 
for  judgment  on  the  pleading. 

6.  Practice — Default. 

The  code  provision  authorizing  the  entry  of  default  against  a  defend- 
ant, when  he  fails  to  plead  within  the  time  limited  by  law  or  the 
order  of  the  court,  is  for  the  benefit  of  the  plaintiff  to  enable  him 
to  cut  off  the  right  of  the  defendant  to  plead  to  the  complaint,  and 
if  he  fails  to  exercise  this  privilege,  the  defendant  is  not  injured 
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and  has  no  right  to  comphiin.  A  judgment  ou  the  pleadings  is  not 
irregular  or  improper  because  of  a  failure  to  enter  default  of  the 
defendant  after  striking  out  his  answer. 

6.  Judgments — Collateral  Attack. 

A  judgment  is  not  void  merely  because  it  was  rendered  without  evi- 
dence, or  upon  an  insufficient  complaint,  and  the  question  as  to 
whether  an  affirmed  judgment  was  rightfully  or  wrongfully  ren- 
dered cannot  be  raised  in  a  suit  upon  the  appeal  bond. 

7.  COBPOKATIONS — DISSOLUTION  NO  BaR  TO  ACTIONS. 

The  dissolution  of  a  corporation  cannot  be  pleaded  in  bar  of  an  action 
against  it  where  the  cause  of  action  arose  before  the  dissolution. 

8.  CORPOBATIONS — RECEIVERS — SUBSTITUTION. 

The  appointment  of  a  receiver  for  a  corporation  does  not  work  its  disso 
lution.  Nor  is  it  necessary  to  substitute  the  receiver  as  party  de- 
fendant in  an  action  pending  against  the  corporation  at  the  time  of 
the  appointment. 

9.  Appeal  Bond — Liability  of  Subetiks. 

Upon  affirmance  of  a  judgment  on  appeal  and  a  failure  to  pay  the  judg- 
ment the  liability  of  the  sureties  on  the  appeal  bond  became  abso- 
lute. The  obligee  in  the  bond  is  not  required  to  exhaust  his  remedy 
against  the  piincipal  nor  to  proceed  against  the  principal  at  all 
before  having  resort  to  the  sureties,  and  he  may  bring  his  action 
i^ainst  the  sureties  without  joining  the  principal. 

Appeal  from  the  District  Court  of  Arapahoe  County. 

Messrs.  Caepenter  &  MgBibd,  for  appellants. 

Mr.  C.  L.  DiCKERSON  and  Mr.  A.  J.  Rising,  for  appellee. 

Thomson,  P.  J.,  delivered  the  opinion  of  the  court. 

Suit  against  the  sureties  on  an  appeal  bond.  The  com- 
plaint alleged  that  on  the  6th  day  of  June,  1894,  judgment 
was  rendered  in  the  Arapahoe  district  court  in  favor  of  the 
appellee,  and  against  the  Great  Western  Mutual  Aid  Asso- 
ciation, for  $1,500  and  costs ;  that  the  association  appealed 
from  the  judgment  to  this  court,  and,  for  the  purposes  of  the 
appeal,  executed  its  bond  to  the  appellee  in  the  sum  of  $2,000, 
with  these  appellants  as  sureties,  conditioned  for  the  due  and 
effectual  prosecution  of  the  appeal,  and  the  payment  of  the 
amount  of  the  judgment,  costs,  interest  and  damages,  ren- 
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dered  and  to  be  rendered  against  it,  in  case  the  judgment 
should  be  affirmed ;  that  on  the  13th  day  of  January,  1896, 
the  judgment  was  affirmed  by  this  court  with  the  costs  of 
appeal,  and  that  the  judgment  and  costs  were  wholly  unpaid. 

The  answer  alleged  that  the  judgment  against  the  associa- 
tion in  the  district  court  was  void,  for  the  reasons  that  there 
was  no  evidence  to  support  it,  and  that  the  complaint  did 
not  state  a  cause  of  action ;  that  on  the  22d  day  of  June,  1895, 
the  association  was  by  the  district  court  placed  in  the  handi^ 
of  a  receiver  and  was  still  in  his  hands  ;  that  after  the  affirm- 
ance of  the  judgment,  the  appellee  commenced  proceedings 
against  the  estate  for  the  collection  of  the  judgment,  and 
asked  an  order  upon  the  receiver  for  its  payment ;  that  the 
receiver  answered  the  petition,  and  the  appellee  afterwards 
withdrew  it;  that  the  appellee  thereafter  wholly  failed  and 
refused  to  undertake  the  collection  of  the  judgment  from  the 
association  in  any  manner  whatsoever,  or  to  procure  an  order 
on  the  receiver  for  its  payment  in  whole  or  in  part,  although 
the  assets  in  the  hands  of  the  receiver  were  sufficient  for  its 
payment ;  that  if  the  judgment  was  just  and  proper  it  was  a 
preferred  claim  against  the  estate ;  that  at  the  time  of  the 
affirmance  of  the  judgment  by  this  court,  the  association  had 
gone  out  of  existence,  and  its  affairs  were  in  the  hands  of  a 
receiver ;  that  the  receiver  was  not  substituted  as  appellee, 
but  that  judgment  was  rendered  by  this  court  against  the  as- 
sociation after  its  dissolution,  and  against  an  organization  not 
in  existence,  and  was  therefore  void. 

The  plaintiff  moved  to  strike  out  the  answer  on  the  grounds 
of  irrelevancy  and  immateriality,  and  also  moved  for  judgment 
on  the  pleadings.  Both  motions  were  sustained,  and  a  judg- 
ment, from  which  this  appeal  is  prosecuted,  entered  for  the 
plaintiff.  The  errors  assigned  are  the  rulings  of  the  court 
sustaining  the  motions,  and  the  rendition  of  the  judgment. 

It  is  contended  that  the  motion  to  strike  out  was  without 
authority  of  the  code,  and  was  therefore  improper.  In  support 
of  their  contention  tlie  defendants  rely  on  code  section  60, 
which  provides  that  answers  may  be  demurred  to  for  insuffi- 
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aiency,  and  that  sham  and  irrelevant  answers,  and  so  much 
of  any  pleading  as  may  be  irrelevant,  redundant,  immaterial 
or  insufficient,  may  be  stricken  out  on  motion.  The  position 
assumed  is  that  a  motion  to  strike  out  can  reach  only  specific 
parts  of  an  answer,  and  that  when  the  answer  as  an  entirety 
is  objected  to,  the  objection  must  be  taken  by  demurrer.  But 
if  the  objection  be  that  the  answer  as  a  whole  is  sham  or  ir- 
relevant, a  motion  to  strike  it  out  is,  in  terms,  permitted,  and 
irrelevancy  was  one  of  the  grounds  of  this  motion.  For  in- 
sufficiency of  the  entire  answer  the  objection  can  be  taken 
only  by  demurrer.  An  answer  that  is  ii-relevant  is  of  course 
insufficient,  but  it  may  be  insufficient  without  being  irrele- 
vant. If  this  answer  was  objectionable  on  the  ground  of  ir- 
relevancy, the  motion  was  properly  made  and  sustained;  but 
we  do  not  think  it  will  be  necessary  to  decide  whether  it  was 
or  not. 

The  objection  to  the  ruling  of  the  court  sustaining  the 
motion  for  judgment  on  the  pleadings,  is  based  also  on  the 
ground  that  there  is  no  warrant  for  such  motion  in  the  code, 
and  we  are  referred  to  code  chapter  10  as  determinative  of 
the  question  raised.  That  chapter  provides  for  cases  in  which 
an  action  may  be  dismissed,  and  for  cases  in  which  judgment 
of  nonsuit  may  be  taken  against  the  plaintiff.  It  then  pro- 
vides that  in  every  other  case  judgment  shall  be  rendered  on 
the  merits.  It  is  argued  that  these  provisions  are  exclusive, 
and  that  hence  there  is  no  such  thing  as  a  judgment  on  the 
pleadings.  It  is  not  so  stated  in  words,  but  we  infer  that 
counsel's  opinion  is  that  a  judgment,  in  order  to  be  a  judg- 
ment on  the  merits,  must  be  preceded  by  some  kind  of  a  trial, 
or  investigation  of  the  facts.  But  this  is  not  correct.  If  the 
defendant  should  answer  admitting  all  the  allegations  of  the 
complaint,  judgment  would  go  against  him  without  trial,  be- 
cause he  confessed  the  plaintiff's  light  to  a  judgment.  The 
judgment  would  be  a  judgment  on  the  merits,  but  it  would 
also  be  a  judgment  on  the  pleadings.  If  a  defendant's  de- 
murrer to  the  complaint  should  be  overruled,  and  he  declined 
to  plead  further,  judgment  would  go  against  him,  and  thn 
Vol.  XI — 82 
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judgment  would  be  a  judgment  on  the  merits,  because  the 
demurrer  confessed  the  facts  as  the  complaint  stated  them  : 
but  the  merits  woukl  be  adjudged  on  the  pleadings.  If  the 
defendant's  answer  should  leave  the  facts  stated  in  the  com- 
plamt  uncontroverted,  and  plead  affirmative  matter  constitut- 
ing no  defense,  the  plaintiff  would  be  entitled  to  judgmert, 
because  his  cause  of  action,  being  undenied,  would  be  ad- 
mitted, and  the  matter  pleaded  would  interpose  no  impedi- 
ment to  the  judgment.  Such  a  judgment  would  be  a  judg- 
ment both  on  the  merits  and  on  the  pleadings.  These 
observations  also  appl}'^  to  certain  cases  where  judgment  is 
rendered  against  the  defendant  for  failure  to  answer.  A  judg- 
ment on  the  pleadings  is  necessarily  a  judgment  on  the  merits, 
and  is  therefore  fully  warranted  by  code  chapter  10. 

The  motions  to  strike,  and  for  judgment,  were  both  made 
before  any  ruling  upon  either,  and  they  were  both  sustained. 
The  defendants  did  not  ask  for  leave  to  amend  their  answer, 
or  file  a  new  one,  but  stood  upon  it  as  it  was ;  and  they  rely 
for  a  reversal  upon  the  supposed  errors  committed  in  sustain- 
ing the  two  motions,  and  upon  the  sufficiency  of  their  plead- 
ing. If  the  answer  was  sufficient,  it  was  error  to  strike  it 
out,  and  it  was  likewise  error  to  give  judgment  against  the 
defendants  without  a  trial.  If  the  answer  was  ol^noxious  to 
charge  of  irrelevancy,  then  it  was  properly  stricken  out,  and 
judgment  was  properly  i-endered  on  the  complaint ;  but  if  it 
was  not  irrelevant,  and  was  therefore  improperly  stricken  out, 
yet  if  it  was  insufficient  and  disclosed  no  reason  why  the  plain- 
tiff should  not  have  the  judgment  prayed,  then,  disregarding 
the  ruling  of  the  court  in  striking  it  out,  and  considering  it 
as  a  living  pleading  in  the  case,  the  motion  for  judgment  on 
the  pleadings  was  properly  sustained.  In  either  case  the  judg- 
ment was  a  judgment  on  the  pleadings,  and  the  question  of 
the  propriety  or  impropriety  of  the  action  of  the  court  in 
strikuig  out  the  answer  is  unimportant,  if  it  stated  no  de- 
fense. If  the  defendant  was  not  prejudiced  by  the  ruling, 
he  is  not  in  a  position  to  complain  of  it.  Kindel  v.  Litho- 
yraphiny   Co.,   19  Colo.   310;   Tom  Boy    Q-old  Mines   Co.  v- 
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Green,  ante,  p.  447,  53  Pac.  845.  And  it  is  entirely  proper 
to  move  to  strike  out  an  answer,  and  at  tlie  same  time  move 
for  judgment  on  the  pleadings.  Rhodes  v.  Ilutch/ns,  10  Colo. 
258 ;  Johnson  v.  Tabor,  4  Colo.  App.  183. 

But  it  is  said  that  when  the  answer  was  stricken  out  the 
case  stood  as  if  no  answer  had  ever  been  made ;  that  no  de- 
fault was  asked,  and  that  the  judgment  having  been  entered 
without  a  default  first  taken,  was  irregular  and  uuproper. 
There  is  nothing  in  this  objection.  The  code  provision  au- 
thorizing the  entry  of  default  against  a  defendant,  when  he 
fails  to  plead  within  the  time  limited  by  the  law,  or  the  order 
of  the  court,  is  for  the  benefit  of  the  plaintiff.  It  is  to  enable 
him  to  cut  off  the  right  of  the  defendant  to  plead  to  the  com- 
plaint, and  if  he  fails  to  exercise  his  privilege  the  defendant 
is  not  injured.  His  neglect  in  this  particular  furnishes  the 
defendant  with  no  ground  of  complaint.  Manville  v.  Parks, 
7  Colo.  128. 

The  only  remaining  question  is  whether  the  answer  set 
forth  any  defense  to  the  action. 

The  first  averment  was  that  the  judgment  against  the  Mu- 
tual Aid  Association  was  void,  because  there  was  no  evidence 
to  sustain  it,  and  because  the  complaint  upon  which  it  was 
rendered  did  not  state  a  cause  of  action.  In  the  argument 
no  notice  is  taken  of  tliis  allegation,  and  we  shall  not  notice 
it  except  to  say  that  a  judgment  is  not  void  merel}^  because 
it  was  rendered  without  evidence,  or  upon  an  insufficient 
complaint;  and  further,  that  the  question  wliether  it  was 
rightfully  or  wrongfully  rendered,  cannot  be  raised  in  this 
suit. 

It  was  then  alleged  that  after  the  rendition  of  the  judgment 
a  receiver  was  appointed,  to  take  charge  of  the  affairs  of  the 
association,  and  that  they  were  still  in  his  charge.  It  was 
also  averred  that  the  association  was  dissolved ;  but  this  aver- 
ment was  connected  with,  and  based  on,  the  allegation  of  re- 
ceivership, and  appeared  not  as  a  statement  of  fact,  but  as  a 
conclusion.  The  fact  which  was  stated  was  the  appointment 
of  the  receiver,  and  the  dissolution  was  set  forth  as  a  result 
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which  the  pleader  deduced  from  that  fact.  The  sufficiency 
of  a  pleading  is  to  be  determined  from  its  statements  of  fact, 
and  tlie  pleader's  individual  conclusions  deduced  from  the 
facts  which  he  sets  forth,  go  for  nothing. 

In  their  argument,  however,  counsel  do  not  undertake  to 
discuss  the  effect  of  the  appointment  of  the  receiver  upon  the 
corporate  existence  ;  but  assuming  that  this  corporation  was 
in  fact  and  in  law  dissolved,  they  contend  that  a  judgment 
rendered  against  it  after  its  dissolution  was  void.  For  the 
purposes  of  our  opmion  we  shall,  for  the  present,  accept 
counsel's  h3'pothesis,  and  examine  their  argument  on  the 
theory  of  an  actual  dissolution.  The  judgment  alleged  to 
be  void  was  the  order  of  affirmance  made  by  this  court.  The 
judgment  which  was  affirmed  was  rendered  more  than  a  year 
before  the  receiver  was  appointed,  and  while  the  corporation 
was  engaged  in  business,  and  in  full  possession  of  its  corpo- 
rate powers.  That  judgment  was  therefore  valid.  It  was 
held  in  suspense  by  virtue  of  the  appeal  until  this  court  should 
pass  upon  the  record,  so  that  in  the  mean  time  the  plaintiff 
could  take  no  steps  looking  to  its  enforcement ;  but  its  valid- 
ity was  unimpaired  by  the  appeal,  and  the  effect  of  its  affirm- 
ance by  us  was  only  to  remove  the  restraint  upon  its  collection 
which  the  appeal  had  interposed.  It  never  became  a  judg- 
ment of  this  court.  We  did  not  pass  upon  the  merits  of  the 
controversy,  or  adjudicate  the  rights  of  the  parties.  We 
simply  said  that  the  record,  as  it  was  presented  to  us,  dis- 
closed no  error  which  would  justify  us  in  interfering  with  the 
judgment.  The  argument  rests  upon  hypotheses,  and  con- 
sists of  reasoning,  which  lender  it  entirely  inapplicable  to  the 
action  of  this  court  in  affirming  the  judgment. 

The  decisions  to  which  counsel  cite  us  were  rendered  in 
cases  in  wliich  the  controversy  was  heard,  and  the  rights  of 
parties  adjudicated  and  determined,  in  a  trial  court,  after  the 
dissolution  of  the  corporation.  There  is  not  one  which  re- 
fers to  the  action  of  an  appellate  court  in  affirming  a  judg- 
ment already  rendered ;  but  even  if  they  were, — which  tliey 
are  not, — what  counsel  appear  to  suppose  them  to  be,  they 
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would  not  be  authority  in  this  state.  It  is  provided  in  our 
law  concerning  corporations  that  the  dissolution  of  a  corpora- 
tion, for  any  cause  whatever,  shall  not  take  away  or  impair 
any  remedy  given  against  such  corporation  for  liabilities  in- 
curred previous  to  its  dissolution.  Gen.  Stats,  sec.  270. 
Therefore  in  no  court,  and  in  no  stage  of  a  suit,  can  the  dis- 
solution of  a  defendant  corporation  l)e  pleaded  in  bar  of  an 
action  against  it.  where  the  cause  of  action  arose  before  the 
dissolution.  The  state  of  Illinois  has  a  similar  statute  :  and 
in  Life  Asso'-iatio)t  v.  Fa^seff,  102  111.  315,  one  of  the  cases 
relied  on  in  behalf  of  the  appellant,  and  in  which  an  attach- 
ment had  been  levied  upon  lands  in  Illinois  belonging  to 
the  corporation,  a  citizen  of  Missouri,  and  dissolved  by  the 
decree  of  a  Missouri  court  three  days  after  the  levy  of  tiie 
attachment,  the  court  said :  "  When  the  attachment  in  this 
case  was  sued  out.  there  was  no  legal  impediment  in  the  way 
of  enforcing  the  plaintiff's  claim.  It  was  rightfully  levied 
upon  the  company's  lands,  and  became  an  existing  lien  upon 
them,  and  a  security  for  the  attaching  creditor  s  claim.  If 
the  company  were  a  domestic  corporation,  it  is  clear  this  lien 
could  not  be  defeated  by  a  decree  of  dissolution  under  in- 
solvent proceedings  here.  The  company  would  be  regarded, 
notwithstanding  such  decree,  as  still  existing,  for  the  pur- 
poses of  enforcing  the  attai-hment  lien,  by  proceeding  to 
judgment  and  execution  in  the  usual  way,  and  we  see  no 
sufficient  reason  wliy  a  foreign  corporation  owning  property 
and  doing  business  here  should  not  be  regarded  in  the  same 
way,  and  placed  upon  an  equal  footing  in  this  respect  with 
domestic  corporations.*'  If  therefore  this  association  had  been 
dissolved,  so  far  as  it  could  be  dissolved  by  the  decree  of  a 
court  or  otherwise,  it  nevertheless  remained  in  existence  for 
the  purposes  of  the  enforcement  against  it  of  just  liabilities 
contracted  before  its  dissolution ;  and,  giving  the  allegations 
of  the  answer  the  full  effect  which  counsel  in  their  argument 
claim  for  them, — namely,  that  the  appointment  of  the  re- 
ceiver ipso  facto  worked  a  dissolution, — the  allegations  would 
constitute  no  answer  to  the  complaint  even  if  the  dissoli- 
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tiou  had  occurred  before  the  rendition  of  the  judgment  in 
the  trial  court. 

But  the  mere  appointment  of  a  receiver  for  a  corporation 
does  not  work  its  dissolution.  By  the  payment  of  its  debts, 
or  by  an  arrangement  with  its  creditors,  or  in  some  other  way, 
the  receiver  may  be  discharged,  and  the  corporation  may  re- 
sume business.  See  Jones  v.  Bank  of  LeadvUle,  10  Colo.  46-1:. 
The  order  of  affirmance  by  tliis  court  was,  therefore,  not  made 
against  a  dissolved  corporation.  Counsel  do  not  undertake  to 
make  any  point  on  the  allegation  that  the  receiver  was  not 
substituted  as  appellee,  and  none  could  be  successfully  made. 
The  answer  did  not  allege  that  any  motion  for  his  substitution 
was  ever  presented.  The  appointment  did  not  come  within 
our  judicial  knowledge,  and  in  order  tliat  the  substitution 
might  be  made,  it  was  necessar}'^  that  the  appointment  should 
be  brought  to  our  attention  in  the  regular  way.  The  answer 
did  not  state  that  tlie  corporation  was  not  properly  repre- 
sented, or  its  interests  properly  protected,  in  this  court;  or 
that  in  any  manner,  or  for  any  reason,  it  suffered  any  detri- 
ment from  the  want  of  substitution  of  the  receiver. 

If  it  had  been  actually  dissolved,  the  suit  would  have  reg- 
ularly proceeded  just  as  it  did,  and  certainly  the  proceeding 
which  was  had,  was  not  any  less  regular  because  the  corpora- 
tion, instead  of  being  dissolved,  was  merely  in  the  charge  of 
a  receiver.  We  do  not  find  in  the  answer  the  smallest  real 
or  h^'pothetical  ground  of  complaint  on  account  of  the  manner 
in  which  the  result  in  this  court  was  reached. 

The  answer  averred  that  the  plaintiff  filed  his  claim  against 
the  estate,  and  afterwards  withdrew  it,  and  that  he  then  re- 
fused in  any  manner  to  undertake  its  collection  from  the 
association.  Counsel  make  no  point  on  this  allegation,  and  we 
confess  to  an  inability  to  comprehend  its  purpose.  These 
defendants  assumed  a  liability  to  the  plaintiff  for  the  amount 
of  the  judgment  in  case  it  was  affirmed,  and  was  not  paid  by 
the  association.  It  was  affirmed,  and  it  was  not  paid,  and 
their  liability  became  absolute.  The  plaintiff  was  not  required 
to  exhaust  his  remedy  against  the  piincipal,  or  to  proceed 
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against  it  at  all,  before  having  resort  to  the  sureties.  He  had 
the  right  to  bring  his  action  against  them,  without  joining 
the  principal,  and  without  having  instituted  any  proceeding 
against  it.  Wilson  v.  Welch,  8  Colo.  App.  210.  The  answer 
did  not  contain  the  semblance  of  a  defense,  and  whether  the 
judgment  was  rendered  upon  the  complaint  alone  because 
the  answer  was  stricken  out,  or  upon  both  complaint  and 
answer,  it  was  right  and  must  be  affirmed. 

Affirmed. 


[No.  1417.] 
NOXON   BT   AL.   V.    GlaZE   ET   AL. 

1.  Landlord  and  Tenant — Liens — Exemptions. 

Section  1866,  General  Statutes,  exempts  certain  articles  of  personal  proj)- 
erty  belonging  to  the  head  of  a  family  from  levy  and  sale  by  execu- 
tion, attachment  or  distress  for  rent.  As  the  commou-law  process  of 
distress  for  rent  does  not  exist  in  this  state  it  is  only  from  levy  and 
sale  upon  execution  or  attachment  that  exemption  can  be  claimed. 
And  replevin  on  the  ground  of  exemption  will  lie  only  where  prop- 
erty has  been  seized  by  execution  or  attachment.  The  statute  ex- 
empting property  from  levy  does  not  exempt  it  from  a  landlord's 
lien  under  section  2854,  Mills'  Ann.  Stats. 

2.  Exemptions — Head  of  Family. 

The  statute  exempting  certain  personal  property  to  the  head  of  a  family 
does  not  exempt  property  belonging  to  any  other  member  of  the 
family. 

Appeal  from  the  County  Court  of  Arapahoe  County. 

Mr.  Thos.  F.  Ashworth,  for  appellants. 

Messrs.  McIntybe  &  Bray,  for  appellees. 

Thomson,  P.  J.,  delivered  the  opinion  of  the  court. 

The  plaintiffs  were  husband  and  wife,  and  occupied  certain 
rooms  of  the  defendants  as  their  tenants.     The  plaintiffs 
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failed  to  pay  the  rent  due  for  the  rooms,  and  the  defendants, 
detained  trunks  and  furniture  in  tlie  possession  of  the  plain- 
tiffs, or  in  the  possession  of  one  of  them,  out  of  which  to 
make  the  amount  of  the  unpaid  rent.  The  plaintiffs  then 
brought  replevin  before  a  justice  of  the  peace,  and  seized  the 
goods.  The  justice  rendered  judgment  against  them,  and 
they  appealed  to  the  county  court,  where  the  cause  was  again 
tried  with  the  same  result.  They  are  here  by  appeal,  seek- 
ing a  reversal  of  the  last  judgment.  The  ground  on  which 
they  base  their  claim  is  that  the  goods  are  by  law  exempt 
from  liability  to  seizure  for  debt. 

By  an  act  of  the  legislature,  approved  March  26,  18S9,  it 
is  provided  that  the  keeper  of  any  hotel,  tavern  or  boarding 
house,  or  any  person  who  rents  furnished  or  unfurnished 
rooms,  shall  have  a  lien  upon  the  baggage  and  furniture  of  his 
or  her  patrons,  boarders,  guests  or  tenants,  for  such  boarding, 
lodging  or  rent,  and  for  all  costs  incurred  in  enforcing  such 
lien.  Session  Laws,  1889,  p.  232.  The  lien  so  created  is 
enforced  by  a  sale  of  the  property,  made  by  the  person  hav- 
ing the  lien,  after  an  appraisement  in  the  manner  prescribed 
by  law,  and  a  notice  of  the  time  and  place  of  sale,  given  as 
the  statute  requires.  Gen.  Stats,  sees.  2121,  2122,  2123. 
Certain  enumerated  articles  of  personal  property,  when  owned 
by  any  person,  being  the  head  of  a  family,  are  exempt  from 
levy  and  sale,  upon  any  execution,  writ  of  attachment,  or 
distress  for  rent.  Gen.  Stats,  sec.  1866.  The  common-law 
process  of  distress  for  rent  does  not  now  exist  in  this  state, 
so  that  it  is  only  from  levy  and  sale  upon  execution  or  writ 
of  attachment  that  exemption  can  be  claimed.  Accordingly 
every  affidavit  for  replevin  must  state  that  the  property  was 
not  seized  under  an  execution  or  attachment  against  the  prop- 
erty of  the  plaintiffs  ;  or,  if  so  seized,  that  it  is  exempt  from 
such  seizure.  Gen.  Stats,  sec.  2023.  Therefore  unless  prop- 
erty has  been  seized  under  execution  or  attachment,  replevin 
ior  it  does  not  lie  on  the  ground  that  it  is  exempt  from 
seizure. 

The  property  in  controversy  li;>(l  not  been  seized  by  virtue 
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of  any  execution  oi'  writ  of  attachment.  It  was  in  the  posses- 
sion of  the  defendants,  it  is  true,  but  they  based  their  right 
of  possession  solely  upon  the  lien  to  which  the  statute  entitled 
them,  and  the  validity  of  their  lien  was  dependent  upon  their 
possession.  While  property  may  be  exempt  from  levy,  there 
is  no  statute  wliich  exempts  it  from  lien.  It  follows  that  as  / 
to  this  property,  and  as  against  these  defendants,  there  is  no 
riglit  of  exemption  in  the  plaintiffs. 

The  affida\'it  for  replevin  is  not  in  the  record.  We  there- 
fore do  not  know  what  it  contained.  If  it  stated  that  the 
property  had  been  seized  under  an  execution  or  writ  of  attach- 
ment, it  was  not  true  ;  and  if  it  did  not  state  that  it  had  been 
so  seized,  it  was  not  good.  And,  not  having  the  affidavit 
before  us,  we  are  unable  to  understand  why  the  husband  and 
wife  were  joined  as  plaintiffs.  It  is  stipulated  that  the  hus- 
band was  the  head  of  the  family.  Such  being  the  case,  it  was 
only  in  his  favor,  and  as  to  property  owned  by  him,  that  an 
exemption  could  be  allowed.  If  the  property  was  owned  by 
some  other  member  of  the  family,  it  would  not  be  exempt : 
and  from  the  fact  that  the  husband  and  wife  were  made  joint 
plaintiffs,  it  is  inferable  that  the  affidavit  contained  some 
statement  concerning  the  ownership  of  the  property  incon- 
sistent with  a  right  of  exemption  in  the  husband.  Upon  the 
record  as  it  has  been  presented  to  us,  we  must  affirm  the  judg- 
ment. 

Affirmed. 


[No.  1422.] 
Marshall,  Admx.,  v.  Marshall. 

1.  JuRiSDicTiox — Probate  Courts. 

Tlie  county  court  sitting  for  tlie  transaction  of  probate  business  is  a 
court  of  limited  jurisdiction,  and  has  only  sucli  powers  ;is  are  con- 
ferred by  the  constitution  and  the  statutes,  and  such  incidental 
powers  as  are  necessary  to  the  exercise  of  tlie  jurisdiction  conferred. 
It  has  no  jurisdiction  to  determine  a  contest  between  an  estate  and 
a  stranger  as  to  the  title  to  property. 
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2.  Corporations — Capital  Stock — ^Cehtificates. 

A  share  of  stock  is  au  undivided  interest  in  the  capital  stock  of  a  cor- 
poration, and  is  that  which  is  subject  to  ownership.  One  share  is 
identical  and  indistinguishable  from  any  other  share  of  the  same 
series.  The  certificate  is  not  the  subject  of  ownership,  but  is  simply 
the  evidence  of  ownership.  A  bailee  or  pledgee  of  shares  of  stock 
in  a  corporation  is  not  required  to  return  the  identical  certificates, 
but  may  return  certificates  for  an  equal  number  of  shares  of  the 
same  series,  and  in  an  action  to  recover  stock  left  with  a  trustee,  it 
is  not  necessary  that  the  identical  certificates  left  be  recovered. 

3.  Trusts  and  Trustees. 

A  trustee  cannot  by  his  own  voluntary  act  change  his  capacity  and  con- 
vert himself  into  a  mere  debtor,  nor  could  the  death  of  the  trustee 
effect  the  change.  And  where  a  decedent  in  his  lifetime  held  cer- 
tain shares  of  stock  in  trust  for  plaintiff,  his  death  did  not  change 
that  relation.  Neither  did  the  fact  that  the  identical  certificates, 
left  with  him,  had  been  used  for  his  own  benefit,  if  he  had  other 
certificates  of  tiie  same  series  against  which  the  trust  could  be  en- 
forced. 

4.  Trusts  and  Trustees — Limitation — Laches. 

Where  a  trust  is  establislied  it  continues,  and  the  statute  of  limitations 
would  not  run  against  its  enforcement,  nor  would  the  laches  of  the 
cestui  que  trust  be  chargeable  to  him  until  after  the  trustee  had  by 
some  act  disavowed  the  trust. 

Appeal  froi))  the  Dixtrict  Court  of  Arapahoe  County. 

Messi-s.  Teller,  Orahood  &  Morgan,  for  appellant. 

Messrs.  Thomas,  Bryant  &  Lee,  for  appellee. 

Wilson,  J.,  delivered  the  opinion  of  the  court. 

This  was  a  suit  in  equity,  originally  instituted  in  the  dis- 
trict court  by  John  C.  Marshall  as  plaintiff  against  Mary 
Mai-shall,  administratrix  of  the  estate  of  James  Y.  Marshall, 
deceased,  the  East  Denver  Savings  Bank,  and  H.  E.  Pack, 
as  defendants.  Plaintiff  and  the  decedent  were  brothers. 
The  complaint  alleges  that  about  May,  1888,  the  plaintiff  re- 
moved from  Leadville,  Colorado,  to  the  republic  of  Mexico 
for  the  pui'pose  of  taking  charge  of  a  ranch  therein  belonging 
to  his  brother,  the  decedent,  and  that  he  there  remained  in 
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said  employmeDt  until  June,  1894,  soon  after  the  decease  of 
his  brother,  when  he  returned.  That  upon  his  removal  from 
the  state,  he  was  the  owner  of  12,681  shares  of  the  capital 
stock  of  the  Allegheny  Mining  Company,  which  were  on  said 
date,  and  for  a  long  time  before  had  been,  standing  upon  the 
books  of  the  company  in  his,  plaintiff's,  name  ;  that  he  left  the 
certificates  of  said  stock  in  the  iron  safe  of  his  brother  at  his  of- 
fice in  Leadville  ;  that  during  his  absence,  the  said  mining  com- 
pany increased  its  capital  stock  from  150,000  to  500,000  shares, 
thus  making  plaintiff's  said  12,681  original  shares  amount  to 
42,270  shares  ;  that  about  said  time  the  decedent,  who  was 
then  president  of  the  said  mining  company,  for  greater  con- 
venience of  registry,  as  plaintiff  was  informed  and  believed, 
but  without  plaintiff's  knowledge  or  authority,  caused  the 
new  certificates  of  said  stock  for  said  42,270  shares  to  be 
made  out  and  issued  to  himself  and  in  his  own  name.  That 
plaintiff  never  authorized  said  company,  its  secretaiy,  or  any- 
one, to  change  the  record  ownership  of  said  capital  stock,  upon 
its  books  or  otherwise,  and  never  consented  to  said  change, 
either  at  the  time,  before  or  after  it  was  made ;  and  that  he 
never,  in  fact,  knew  of  said  change  until  after  the  death  of 
his  brother,  and  his  return  from  Mexico  in  June,  1894 ;  that 
upon  his  return,  he  opened  the  safe  in  which  he  had  left  his 
stock,  and  found  therein  only  three  of  the  certificates  origi- 
nally issued  to  the  decedent  for  the  shares  of  stock  coming 
and  belonging  to  plaintiff,  representing  a  total  of  1270  shares, 
but  he  did  find  in  the  safe  in  addition  thereto,  certificates  for 
50,993  shares  of  the  stock  of  the  said  miniug  company,  be- 
longing to  decedent' in  his  lifetime,  and  standing  in  his  name, 
which  said  certificates  plaintiff  brought  into  court,  and  de- 
posited to  abide  the  result  of  this  action.  The  complaint 
further  averred  that  plaintiff  had  no  knowledge  as  to  how  the 
decedent  had  disposed  of  the  remaining  certificates  of  stock 
issued  to  him  in  place  of  the  stock  owned  by  and  due  to  this 
plaintiff,  except  as  to  one  certificate  for  30,000  shares,  which 
he  charged  had  been  hypothecated  to  the  defendant  bank  jis 
security  for  a  loan  secured  by  decedent  from  said  bank,  and 
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which  then  stood  in  the  name  of  defendant  Pack  upon  the 
books  of  said  bank,  as  trustee  for  the  bank.  Plaintiff  further 
alleged  that  the  estate  of  decedent  was  wholly  insolvent,  and 
that  he  would  be  entirely  remediless  and  would  lose  all  of  his 
stock  unless  he  be  allowed  to  recover  the  same  from  the  stock 
found  in  the  decedent's  safe  as  aforesaid.  The  prayer  was 
that  decedent  be  declared  to  have  held  during  his  lifetime 

''  said  42,270  shares  of  stock  as  trustee  for  plaintiff,  with  no 
right  or  authority  to  sell,  pledge  or  in  any  manner  dispose 
of  the  same,  and  that  his  administratrix  be  adjudged  to  have 
no  right  or  title  to  said  stock,  or  to  the  unpaid  dividend 
thereon  remaining  in  the  hands  of  the  company  ;  that  defend- 
ants, tlie  bank  and  Pack,  be  commanded  to  deliver  up  the 
30,000  shares  of  stock  held  by  them,  and  that  in  addition  to 
that,  recourse  be  had  to  the  stock  found  in  the  safe  of  dece- 
dent and  surrendered  to  the  court,  to  make  up  the  full  amount 
of  -12,270  shares.  The  answer  of  the  administratrix  specific- 
ally denied  on  information  and  belief  the  material  allegations 
of  the  complaint,  and  set  up  by  way  of  cross-complaint  that 
plaintiff  had  forcibly  entered  the  safe  of  decedent,  and  ab- 
stracted therefrom  shares  of  stock  belonging  to  his  estate, 
and  also  documents  and  papers  of  value  belongmg  to  the  es- 
tate. Judgment  was  prayed  that  plaintiff  be  required  to  turn 
over  and  surrender  to  the  administratrix  all  of  said  certificates 
of  stock,  and  all  of  said  documents  and  papers  so  taken  and 
held  by  him.  The  answer  to  the  cross-complaint  denied  the 
taking  by  plaintiff  from  the  safe  of  anything  save  the  certifi- 
cates of  stock  mentioned  and  tendered  into  court.  Upon  trial, 
the  court  found  the  issues  in  favor  of  plaintiff,  except  as  to 

i>  the  30,000  shares  of  stock  hypothecated  to  the  defendant 
bank.  As  to  this,  the  finding  was  in  favor  of  the  bank  and 
its  trustee,  Pack.  It  appearing  that  upon  the  same  day,  a 
decree  had  been  entered  in  the  same  court  in  a  suit  therein 
pending  wherein  one  John  D.  Fleming  was  plaintiff  and  the 
appellant  herein  was  defendant,  adjudging  and  decreeing  said 
Fleming  to  be  entitled  to  15,000  shares  of  the  said  capital 
stock,  and  it  appearing  that  there  was  not  sufficient  of  the 
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stock  to  satisfy  the  said  judgment  and  also  the  one  in  favoi 
of  plaintiff,  and  the  court  finding  that  both  of  these  judgments 
were  of  equal  priority,  it  was  decreed  that  the  stock  found  in 
the  safe  should  be  prorated  between  the  said  two  judgments. 
From  this  decree,  the  administratrix  appeals.  The  decree  so 
far  as  concerns  the  30,000  shares  of  stock  hypothecated  to  the 
bank  not  being  brought  up  for  review  either  by  appeal  or  as- 
signment of  cross-errors,  will  require  no  further  notice. 

The  first  question  presented,  and  one  upon  which  the  ad- 
ministratrix mainly  relies  to  secure  a  reversal,  is  the  conten- 
tion on  her  part  that  the  district  court  was  without  jurisdiction ; 
that  it  being  shown  upon  the  face  of  the  complaint  itself  and 
the  pleadings  that  the  subject-matter  of  the  controversy  per- 
tained to  the  settlement  of  the  estate  of  a  decedent,  the  county 
court  of  Arapahoe  county,  from  which  letters  of  administra- 
tion issued,  and  in  which  administration  was  then  pending, 
had  exclusive  jurisdiction.  The  constitution  provides,  arti- 
cle 6,  section  11,  that  district  courts  shall  have  original  juris- 
diction of  all  causes,  both  at  law  and  in  equity,  and  such 
appellate  jurisdiction  as  may  be  conferred  by  law.  Article  6, 
section  23,  provides  that  county  courts  '*  shall  have  original 
jurisdiction  in  all  matters  of  probate,  settlement  of  estates  of 
deceased  persons,  appointment  of  guardians,  conservators  and 
administrators,  and  settlement  of  their  accounts,  and  such 
other  civil  and  criminal  jurisdiction  as  may  be  conferred  by 
law."  It  will  be  observed  at  the  outset  that  the  QQunty  court 
is  not  given  exclusive  jurisdiction  even  in  matters  of  probate. 
People  ex  rel.,  etc.,  v.  Barf  on,  16  Colo.  78.  ^t  is  well  settled  1^  C  ^ 
that  county  courts  sitting  for  the  transaction  of  probate  busi-  /  <^  6> 
ness,  are  courts  of  Uii^tedjiirisjlictiQn.  They  have  uo  otlier 
ppwers  than  those  given  by  the  constitution  and  the  statute, 
and  such  incidental  powers  as  pertain  to  them  for  the  purpose 
of  enabling  them  to  exercise  the  jurisdiction  conferred.  It 
is  true  that  it  is  declared  by  the  constitution  to  be  a  court  of 
original  jurisdiction  so  far  as  probate  business  is  concerned, 
yet  in  the  exercise  of  its  powers,  its  jjirisdiction  is  limited 
^d  special.     People  v.  Loomia,  96  111.  377  ;  Buckley  v.  Supe- 


V 


510  Marshall  v.  Marshall.  [April  1., 

rior  Court,  102  Cal.  8 ;  Li  re  Raas,  97  Cal.  232 ;  Smith  v. 
Westerjield,  88  Cal.  378.  The  subject-matter  of  this  contest 
was  specially  and  peculiarly  cognizable  in  a  court  of  equity, 
and  in  such  a  court  only.  Conceding  that  under  our  laws 
county  courts  sitting  for  probate  business  are  not  entirely 
divested  of  equity  jurisdiction,  yet  if  they  have  any,  it  is  tliat 
only  which  is  incidental  to  their  general  powers  of  adjudicat- 
ing c^pjms  against  estates,  and  even  then  it  does  not  extend 
to  cases  like  this,  where  third  parties  must  be  brought  into 
court,  and  conflicting  interests  composed  and  settled.  Hor- 
ner, Probate  Law,  §  45 ;  Pahlman,  Exr,  et  al.  v.  Graves,  26 
111.  405 ;  Moore  et  al.  v.  Rot/ers,  19  111.  349 ;  Dixon  v.  Buel, 
Admr^  21  111.  204.  This  was  an  action  whereby,  upon  its 
face,  plaintiff  sought  to  enforce  a  trust  against  certain  prop- 
erty. He  cannot  therefore  be  called  a  creditor  within  the 
meaning  of  the  probate  law,  but  must  seek  relief  in  a  court 
of  equity,  ^-chouler,  Adm'i-s  and  Ex'rs,  §  419 ;  Gunter  v. 
Janes,  9  Cal.  658 ;  Cooper  v.  White,  Adinr,  19  Ga.  554.  Even, 
however,  if  it  should  be  admitted  tliat  he  was  in  the  position 
of  creditor,  it  is  well  known  that  he  might  bring  his  action  to 
determine  his  claim  in  the  d,istrict  court  in  the  first  instance, 
and  not  be  compelled  to  first  present  it  for  allowance  and 
adjustment  in  the  county  court.  Another  reason  in  favor  of 
the  jurisdiction  of  the  district  court,  is  that  this  action  was  in 
one  sense,  in  its  ultimate  results,  a  contest  between  an  estate 
and  a  stranger  as  to  title  to  property,  and  it  is  well  settled 
that  in  such  case,  in  the  absence  of  special  statutorj'  author- 
ity, a  probate  court  is  without  jurisdiction.  It  is  not  con- 
tended here  that  there  is  any  such  special  statute.  Schouler, 
Ex'rs  and  Adm'rs,  §  236 ;  Lynch  v.  Divan,  66  Wis.  490 ; 
Snodf/rass  et  al.  v.  Andrews  et  al.,  30  Miss.  472 ;  Tlieller  v. 
Such,  57  Cal.  447 ;  Stewart  v.  Lohr,  1  Wash.  341.  As  con- 
clusive of  this  question,  however,  we  are  clearly  of  opinion 
that  the  matter  in  controversy  here  was  jjot  one  pertaining  to 
the  settlement  of  an  estate  within  the  meanmg  either  of  the 
constitution  or  ot"  the  statute  providing  a  mode  of  procedure 
ia  county  courts  sitting  for  probate  business./  It  might  with 


1898.1  Marshall  v.  Marshall.  611 

more  reason  be  claimed  that  it  was  such  if  the  administratrix 
was  the  moving  party  in  the  proceeding,  and  was  seeking  to 
compel  the  plaintiff  to  surrender  property  in  his  hands  be- 
longing to  the  estate.  In  this  instance,  the  plaintiff  is  seek- 
ing to  recover  from  the  estate  property  which  he  says  belongs 
to  him,  and  of  which  the  estate  has  possession.  It  cannot 
certainly  be  contended  that  a  probate  court  upon  the  facts 
stated  would  have  had  any  authority  to  cite  the  plaintiff  before 
it  simply  l^ecause  he  claimed  some  right  to  or  interest  in  the 
property  of  the  estate.  The  fact  that  plaintiff  took  possession 
of  the  stock  found  in  the  safe,  and  that  the  administratrix  in 
her  cross-complaint  claims  a  return  of  it,  does  not  change  the 
situation.  He  immediately  brought  suit  for  the  establishment 
of  his  right  to  it,  in  a  court  of  equity,  tlie  only  court  in  which 
he  could  have  brought  the  suit,  and  deposited  the  stock  in 
the  court,  subject  to  its  order,  and  to  the  final  disposition  of 
the  cause. 

It  is  insisted  with  great  earnestness  that  the  plaintiff  in 
this  case  could  recover,  if  at  all,  only  the  identical  stock 
belonging  to  him,  and  for  which  certificates  were  issued  to 
the  decedent,  and  that  if  he  failed  to  find  or  identify  this 
particular  stock,  then  no  relief  could  be  granted  to  him  in 
this  form  of  action,  and  he  must  make  claim  against  the  es- 
tiite  the  same  as  any  other  creditor  for  what  might  be  coming 
to  him.  We  cannot  agree  with  this  contention.  Counsel  fail 
to  make  the  distinction  between  shares  of  stock  and  certifi- 
cates for  shares.  A  share  of  stock  is  simply  an  undi%4ded 
interest  in  the  capital  stock  of  a  company.  It  is  that  which 
is  subject  to  ownership,  and  one  share  is  identical  with  and 
indistinguishable  from  any  other  of  the  same  series.  The 
certificate  is  not  the  subject  of  ownership,  but  is  simply  an 
evidence  of  ownership.  Upon  the  same  principle,  a  bailee 
or  pledgee  of  property,  although  ordinaiily  required  to  return 
the  same  identical  property  intrusted  to  him,  is  not  so  obli- 
gated where  the  property  consists  of  shares  of  stock  in  a 
corporation  represented  by  certificates.  His  obligations  are 
fulfilled  if  he  retuins  certificates  for  an  equal  num))er  of 
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shares  of  the  same  series.  Cook,  Stock  and  Stockholders, 
§  469  ;  2  Thompson,  Corporations,  §  2643  ;  Atkins  v.  Gamble, 
42  Cal.  99.  The  reason  of  this  rule  is  very  aptly  and  forci- 
bly expressed  in  the  case  last  cited.  Judge  Crockett  said : 
"  Whilst  stock  in  corporations  is  denominated  personal  prop- 
erty, and  is  subject  to  seizure  and  sale  under  execution,  and 
whilst  a  particular  certificate  may  be  capable  of  complete 
identification  by  its  numbers  or  otherwise,  the  certificate  is 
but  the  evidence  that  the  holder  of  it  is  entitled  to  an  undi- 
vided share  in  the  assets  and  business  of  the  corporation. 
The  stockholders  are  the  joint  owners  of  the  franchise  and 
property  of  the  corporation,  each  being  entitled  to  an  undi- 
vided share  thereof,  and  the  only  office  of  the  certificate  is 
to  furnish  the  evidence  of  the  qwintum  of  interest  held  by 
the  owner  of  the  certificate.  '  Certificates  of  stock  are  not 
security  for  money  in  any  sense,  much  less  are  they  negotia- 
ble securities.  They  are  simply  muniments  and  evidence  of 
the  holder's  title  to  a  given  share  in  the  property  and  fran- 
chises of  the  corporation  of  which  he  is  a  member.'  Bank 
V.  Railroad  Co.,  13  N.  Y.  626." 

It  may  be  said,  therefore,  with  reference  to  certificates  of 
stock,  as  has  been  said  concerning  the  mingling  of  trust  with 
private  moneys  :  ''  The  value  being  the  same,  and  it  being  a 
matter  of  the  most  perfect  indifference  whether  parties  get 
the  same  or  other  coin,  so  they  get  the  sum  to  which  each  is 
entitled,  there  can  result  no  injury  to  either.  Common  sense 
will  not  discuss  the  question  of  identity  when  nothing  use- 
ful can  result  from  its  determination."  Grunter  v.  Janes,  9 
Cal.  659. 

Another  reason  why  the  rule  contended  for  by  counsel  is 
not  applicable  and  cannot  be  sustained,  is  that  a  trustee  can- 
not by  his  own  voluntary  act  change  his  capacity  and  convert 
himself  into  a  mere  debtor.  Grunter  v.  Janes,  supra.  If  this 
be  true,  upon  analogy,  reason  and  principle,  the  death  of  the 
crustee  could  not  effect  the  change.  If  this  were  the  case, 
and  the  estate  of  the  decedent  should  be  insolvent,  as  is 
shown  in  the  case  at  bar,  the  party  in  whose  favor  a  trust 
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was  clearly  established  would  be  wholly  without  relief.  Such 
a  conclusion  would  be  obnoxious  to  every  rule  of  equity  and 
right.  If,  therefore,  the  decedent  held  in  his  lifetime  the 
shares  of  stock  in  controversy  in  trust  for  the  plaintiff,  his 
death  did  not  destroy  that  relation. 

These  views  and  conclusions  are  not  in  conflict  with  the 
doctrine  laid  down  in  JlcClure,  etc.,  v.  La  Plata  County,  19 
Colo.  127.  The  two  cases  are  clearly  distinguishable.  The 
objects  and  purposes  of  the  suits  as  well  as  the  facts  are  radi- 
cally and  essentially  different  and  distinct.  In  that  case,  it 
was  sought  to  subject  the  private  estate  of  a  defaulting 
trustee  to  the  payment  of  a  trust  fund  that  had  been  by 
him  wrongfully  converted,  and  the  court  said  that  while  it 
was  not  necessary  to  trace  such  fund  into  any  particular 
property,  it  must  first  be  clearly  shown  that  it  went  into 
and  was  used  for  the  benefit  of  the  estate,  before  the  relief 
could  be  granted.  In  this  case,  it  is  sought  to  establish  and 
enforce  a  trust  in  certain  property  which  was  alleged  to  be 
the  identical  property  iutrusted  to  the  trustee.  If  in  the 
case  above  cited,  the  trust  fund  converted  by  the  trustee 
had  been  money,  and  it  had  been  sought  to  subject  money 
in  the  possession  of  the  decedent  at  the  time  of  his  death 
to  the  payment  of  the  trust  fund,  the  difficulty  encountered 
in  the  case  would  have  been  entirely  obviated.  The  court 
certainly  would  not  have  held  that  before  the  relief  prayed 
for  could  have  been  granted,  it  was  first  necessary  to  have 
been  shown  that  the  money  converted  by  the  trustee,  the 
identical  bills  and  coin,  was  found  in  the  money  left  by  the 
trustee  at  his  death.  We  have  held  that  there  is  no  more 
necessity  for  identification  of  shares  of  stock  held  by  a  trus- 
tee than  there  is  for  money  intrusted  to  him. 

It  is  also  insisted  by  the  defendant  that  the  lachfis  of  plain- 
tiff constitute  a  bar  to  this  action,  and  even  though  the  stat- 
ute of  limitations  should  be  held  not  to  apply,  yet  these  laches 
of  plaintiff  should  have  great  force  with  the  court  in  its  deci- 
sion. The  particular  acts  or  omission  of  plaintiff  upon  which 
defendant  relies  to  constitute  a  bar  are  not  pointed  out. 
Vol.  XI— 33 
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Waiving  the  question  as  to  whether  defendant  has  a  right  to 
invoke  this  plea  in  bar  without  having  specially  pleaded  the 
facts  which  constitute  it,  or  the  statute  of  limitations,  it  is 
.sufficient  to  say  that  it  is  not  available  because  it  does  not 
appear  from  the  evidence  that  it  had  been  rendered  so  by  any 
adverse  action  or  claim  of  the  decedent.  The  trust  if  once 
established,  was  a  continuing  one,  not  necessitating  that  ]  '  -a- 
tiff  should  take  any  steps  to  assert  his  rights  until  i.  a-st 
appeared  that  such  rights  had  been  questioned  by  some  act 
of  the  trustee.  If  it  had  appeared  that  the  decedent  had  at 
any  time  denied  to  plaintiff  the  existence  of  the  trust,  or  had 
at  any  time  to  the  knowledge  of  plaintiff  so  used  the  trust 
property  as  to  be  inconsistent  with  plaintiff's  ownership  of  it, 
then  it  might  with  some  reason  be  claimed  that  from  this 
period  the  statute  might  begin  to  run,  or  long  acquiescence 
by  the  plaintiff  might  in  a  court  of  equity  be  held  to  constitute 
such  laches  as  to  bar  relief.  There  was  no  evidence  to  show 
such  a  state  of  facts  in  this  case,  but  on  the  contrary,  a  con- 
dition of  affairs  was  shown  from  which  the  court  could  right- 
fully conclude,  as  it  must  have  done,  that  the  plaintiff  was 
not  estopped  from  seeking  the  relief  which  he  prayed  and 
which  was  granted. 

The  plaintiff  was  not  charged  with  the  duty  of  ascertaining, 
upon  his  temporary  return  to  the  state  in  1892,  whether  or 
not  the  trustee  was  properly  using  or  holding  possession  of 
the  trust  property,  nor  upon  the  facts  as  disclosed  by  the  evi- 
dence was  he  from  that  time  chargeable  with  notice  that  prior 
thereto  the  trustee  had  converted  the  property  to  his  own  use, 
if  such  were  the  case.  The  trust  relationship  haAdng  been 
once  established,  was  in  the  absence  of  evidence  tending  to 
show  the  contrary  presumed  to  continue.  There  was  nothing 
shown  sufficient  to  raise  a  presumption  even  that  the  relation 
had  been  repudiated  or  discontinued  in  1892,  nor  at  any  time 
up  to  the  death  of  the  trustee,  and  this  suit  was  instituted 
within  one  year  after  that  death.  As  the  trust  relationship 
appears  to  have  continued  to  exist  up  to  the  death  of  the 
trustee,  laches  of  the  plaintiff,  if  any  prior  thereto  could  not 
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become  an  equitable  bar  to  the  recovery  of  the  trust  property. 
JoneH  V.  Henderson  et  al.^  49  N.  E.  Rep.  (Ind.)  443. 

These  embrace  the  material  assignments  of  error  discussed 
and  relied  upon  by  defendant.  Error  is  predicated  upon  the 
admission  by  the  court  of  certain  testimony,  but  it  is  not  re- 
ferred to  in  the  briefs  of  counsel.  An  examination  of  the 
objections  does  not  disclose  sufficient  merit  in  them  to  justify 
a  reversal  of  the  judgment.  They  were  mainly  based  upon 
the  admission  of  numerous  exhibits.  We  see  no  error  in  their 
admission,  and  think  they  were  entirely  competent  under  the 
issues. 

There  is  sufficient  evidence  to  support  the  judgment  of  the 
court,  and  it  will  therefore  be  affirmed. 

Affirmed^ 


[No.  1423.] 
Marshall,  Admx.,  v.  Flbmino. 

Evidence — Tbusts. 

Where  it  is  sought  to  establish  a  trust,  the  facts  relied  upon  mast  be 
shown  with  clearness  and  certainty,  but  tlie  certainty  required  is 
only  such  as  is  sufficient  to  satisfy  the  jury  or  the  court  of  the  exist- 
ence of  the  trust,  and  it  is  provable  in  the  same  manner  and  by  the 
same  class  of  evidence  as  other  facts.  Circumstantial  evidence  is 
admissible  for  that  purpose.  By  clearness  and  certainty  is  meant 
that  there  must  be  sufficient  positive  facts  shown  to  take  the  matter 
without  the  realm  of  conjecture  and  presumption. 

Appeal  from  the  District  Court  of  Arapahoe  County » 
Messrs.  Telleb,  Orahood  &  Morgan,  for  appellant. 

Messrs.  Thomas,  Bryant  &  Lee  and  Mr.  D.  B.  Graham, 

for  appellee. 

Wilson,  J.,  delivered  the  opinion  of  the  court. 

This  wa8  a  suit  in  equity  of  the  same  character  as  Mary 


516  Marshall  v.  Fleminq.  [April  T^ 

Marshall^  Administratrix  of  the  Estate  of  J.  T.  Marshall^  de- 
ceased^ V.  John  C.  Marshall^  ante^  p.  505.  The  object,  as  in 
that  case,  was  to  establish  and  enforce  a  trust  in  a  certain 
number  of  shares  of  the  capital  stock  of  the  Allegheny  Min- 
ing Company,  held  by  decedent  at  the  time  of  his  death. 
The  two  cases,  although  not  consolidated,  appear  to  have  been 
tried  at  the  same  time  in  the  district  court,  and  have  been 
submitted  together  in  this  court.  They  come  up  for  review 
on  substantially  the  same  assignment  of  en'ors,  so  far  as  the 
principal  questions  involved  are  concerned.  In  this  case,  as 
in  that,  counsel  for  the  administratrix  urge  that  the  district 
court  was  without  juiisdiction  to  try  the  cause,  and  that  the 
plaintiff  could  in  no  case  prevail  unless  he  could  trace  and 
identify  the  same  certificates  of  the  stock  which  he  had  origi- 
nally intrusted  to  the  trustee,  or  the  new  certificates  issued 
in  lieu  thereof.  In  the  opinion  of  this  court  in  the  other  case, 
both  of  these  questions  were  discussed  and  determined,  and 
it  is  not  necessary  to  further  allude  to  them. 

It  is  also  urged  that  the  decree  in  this  case  is  not  supported 
by  the  evidence.  We  might  decline  to  consider  this,  relying 
upon  the  doctrine  frequently  announced  by  this  court  that 
the  findings  of  the  trial  court  as  to  questions  of  fact  will  not 
be  disturbed  on  review,  unless  they  appear  to  be  manifestly 
against  the  weight  of  the  evidence.  It  is  contended,  however, 
that  in  this  instance  there  was  no  testimony  to  support  the 
decree,  and  we  have  therefore  carefully  examined  all  of  the 
evidence  as  preserved  in  the  bill  of  exceptions,  not  relying 
upon  the  abstract  for  this  purpose.  After  this  examination, 
we  are  convinced  that  the  contention  of  counsel  in  this  re- 
spect cannot  be  upheld.  The  rigid  rule  contended  for  on  be- 
half of  the  defendant  as  to  the  character  of  proof  necessary 
to  establish  the  trust  is  not  supported  by  the  authorities,  and 
cannot  be  sustained  on  principle.  It  is  true,  the  authorities 
all  agree  that  the  facts  must  be  shown  with  clearness  and 
certainty,  but  the  certainty  required  is  only  such  as  is  suf- 
ficient to  satisfy  the  jury,  or  the  court  if  a  jury  be  waived,  of 
the  existence  of  the  trust.     It  is  provable  in  the  same  manner 
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as  any  other  fact  required  to  be  established,  and  in  doing  so, 
no  extraordinary  or  unusual  rules  of  evidence  prevail.  Even 
circumstantial  evidence  is  admissible.  By  clearness  and  cer 
tainty  is  meant,  generally,  that  there  must  be  sufficient  posi- 
tive facts  shown  to  take  the  matter  without  the  realm  of 
conjecture  and  presumption.  1  Perry  on  Trusts,  §  137,  and 
cases  there  cited.  It  heus  been  held  error  to  charge  that  the 
"clearest  and  most  positive  proof"  must  be  given.  Neylanri 
V.  Bendy ^  69  Tex.  711.  This  rule  arises,  we  think,  in  the  verv 
nature  of  the  case.  It  is  a  matter  of  common  knowledge  that 
where  a  trust  relation  exists  between  parties  associated  to- 
gether as  partners  in  business,  or  connected  by  ties  of  inti- 
mate friendship  or  consanguinity,  the  same  care  and  cautioi^ 
is  not  used  to  evidence  the  existence  of  the  trust  as  would 
be  the  case  if  the  parties  were  not  so  associated  or  connected. 
When,  therefore,  as  in  the  two  cases  at  bar,  the  alleged  trus- 
tee died  during  the  existence  of  the  trust,  and  thereby  by 
operation  of  law,  the  lips  of  the  other  were  sealed  as  to  the 
transaction,  he  would  be  entirely  remediless  if  he  could  estab- 
lish his  rights  only  by  that  character  of  proof  contended  for 
by  the  defendant.  We  think  that  in  this  case,  considering 
all  of  the  testimony  together,  there  was  sufficient  to  support 
the  decree.  The  order  alone,  for  15,000  sliares  of  the  stock, 
given  by  the  deceased  to  the  plaintiff  a  few  weeks  previous 
to  his  death,  was  in  itself  strong  evidence  m  support  of  the  al- 
legation of  plaintiff  that  the  stock  belonged  to  him,  and  was 
held  by  the  deceased  for  him.  Taken  in  connection  witli 
other  testimony  offered,  it  was,  we  think,  clearly  sufficient  to 
establish  the  trust  and  support  the  decree. 
The  judgment  will  be  affirmed. 

Affirmed. 
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[No.  1419.] 
Maloney  v.  Crow  bt  al, 

Pabtokbship— Accounting — Pbacticb. 

Where  a  partner  has  been  excluded  from  the  firm,  denied  his  member- 
ship, or  it  has  been  asserted  that  he  has  forfeited  and  lost  his  member- 
ship, he  may  maintain  a  bill  against  his  copartner  for  an  accounting 
without  at  the  same  time  praying  for  the  dissolution  of  the  part- 
nership. 

Appeal  from  the  District  Court  of  El  Paso  County. 

Messrs.  Bicksler  &  McLean  and  Mr.  Frank  McLaugh- 
UN,  for  appellant. 

Mr.  John  W.  Sleeper  and  Mr.  George  W.  Irwdj,  for 
appellees. 

BiSSELL,   J.,  delivered  the  opinion  of  the  court. 

There  seems  to  be  no  legal  question  controlling  this  appeal 
on  which  counsel  insist,  save  that  which  respects  the  right 
to  file  a  bill  against  a  copartner  for  an  accounting  unless 
therein  he  also  seeks  the  dissolution  of  the  fii-m.  Under  the 
peculiar  circumstances  of  this  case,  as  well  as  on  a  general 
view  of  the  question  we  do  not  believe  the  appellant's  point 
well  taken.  It  has  often  been  decided  that  a  bill  for  an  ac- 
counting without  a  prayer  for  a  dissolution  would  not  lie.  In 
cases  wherein  that  doctrine  has  been  laid  down  there  have  been 
no  matters  of  fact  which  would  take  the  case  out  of  the  range 
of  this  general  doctrine.  We  do  not  understand  it  to  be  a 
hard  and  fast  rule.  It  has  been  decided  and  no  decisions  to  the 
contrary  have  been  cited  by  the  appellant  that  there  are  excep- 
tions to  this  proposition.  One  of  them  which  is  well  recognized 
is  that  the  rule  will  not  be  observed  where  the  partner  has 
been  excluded  from  the  firm,  denied  his  membership,  or  it 
bas  been  asserted  that  he  has  forfeited  and  lost  it  and  such 
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d  bill  is  necessary  in  order  to  establish  his  rights  as  a  copart- 
ner. Wherever  this  has  been  the  fact  courts  have  permitted 
him  to  file  a  bill,  decreed  an  accounting,  and  thereby  estab- 
lish the  excluded  member's  rights.  2  Bates  on  Partnership, 
sections  913,  et  seq. ;  2  Lindley  on  Partnership,  *496,  *497 ; 
HorriHon  v.  Armitag^-^  4  Mad.  143 ;  Richards  v.  Davi>^s^  2 
Russ.  &  M.  (11  Eng.  Ch.  Rep.  347)  ;  Blisnet  v.  Danid,  10 
Hare,  *493  (44  Eng.  Ch.  478)  :  F!rtle  v.  Penn,  3  Dana,  247 ; 
Eartman  v.  Woehr  et  al.,  18  N.  J.  Eq.  383. 

We  concede  of  course  that  there  are  some  cases  which  an- 
nounce the  rule  for  which  the  appellant  contends  without 
qualification,  but  we  do  not  believe  that  this  is  the  law  and 
we  are  without  the  inclination  to  follow  any  such  adjudica- 
tions when  it  has  not  been  so  universally  determined  as  to 
force  the  conclusion  that  it  is  sul)stantially  an  universal  one. 
It  ought  not  to  prevail  in  equity  because  under  many  cir- 
cumstances and  particularl}-  under  circumstances  like  those 
which  exist  in  the  present  case,  its  adoption  would  compel 
the  courts  to  work  out  inequities. 

When  this  legal  proposition  is  determined  against  the  ap- 
pellant all  substantial  difficulties  are  removed.  We  do  not 
intend  to  state  the  entire  case  as  made  by  the  proof,  nor  rea- 
son out  a  justification  for  the  findings  of  the  court  or  its  de- 
cree which  has  done  substantial  justice.  We  sliall  take  the 
court's  findings,  stating  them  generally,  and  only  refer  to  such 
other  facts  as  are  essential  to  a  statement  of  the  controversy. 

The  Anchoria-Leland  Mining  Company  was  the  owner  of 
a  property  in  Cripple  Creek  and  made  a  lease  of  a  certain 
part  of  it.  The  parties  interested  were  Crow,  Love,  and  Mrs. 
Love,  Mrs.  Cooper,  and  C.  T.  Jackson.  After  tlie  lease  was 
obtained  the  parties  went  to  work  under  its  terms,  sunk  shafts, 
and  did  other  work  incidental  to  exploration.  There  seems 
to  have  t)een  a  provision  in  the  original  agreement  of  lease, 
or  if  no  such  provision,  a  contract  to  that  end  was  ultimately 
made  by  the  corporation  with  the  lessees  that  the  lease  should 
run  to  the  Ist  of  November,  1895,  and  under  certain  condi- 
tions there  should  be  a  renewal  or  extension  of  it  until  the 
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:^Oth  of  April  then  next  ensuing.    The  lessees  went  into  pos- 
session, prosecuted  their  work,  and  gave  sundry  and  divers 
subleases  to  other  parties,  giving  them  the  right  upon  certain 
conditions  as  to  royalty  to  work  particular  sections  of  the 
block  of  ground  which  had  been  leased  to  the  original  par- 
ties.   It  appears  that  most  of  them  contained  a  provision  that 
in  case  of  an  extension,  the  rights  under  the  renewal  should 
he  enjoyed  by  the  sublessees,  whose  subleases  should  extend 
hr  the  period  covered  by  the  renewals  or  extensions.     Matr 
ters  proceeded  in  this  way  until  along  in  April,  1895,  when  the 
present  appellant,  Maloney,  bought  out  all  the  parties  to  the 
original  lease  except  the  interests  of  Crow  and  Love.     These 
two  parties  each  owned  a  quarter  and  when  the  sale  was  made 
they  sold  one  half  of  what  they  held.     After  this  transfer 
Maloney  and  these  parties  continued  to  occupy  and  enjoy  the 
profits  resulting  from  their  own  work,  as  well  as  the  benefits 
derived  from  the  subleases,  and  divided  them  according  to 
their  respective  proportions.     Jackson  dropped  out  entirely 
during  the  time  the  work  was  being  prosecuted  and  had  no 
interest  when  the  agreement  of  extension  was  procured.   Jack- 
son represented  them  all  and  did  business  either  in  the  name 
of  Crow  &  Company,  or  J.  Crow  &  Company,  or  John  Crow 
&  Company,  and  made  his  settlements  and  carried  on  the 
work  accordingly.     When  Maloney  bought  he  took  a  trans- 
fer from  Jackson  in  whose  name  all  these  contracts  or  leases 
were  made.     The  correspondence  with  the  Anchoria-Leland 
Company  was  between  this  company  and  Jackson,  and  when 
they  agreed  to  extend  it  to  the  30th  of  April,  1896,  the  reso- 
lution apparently  granted  the  right  to  Jackson.     The  court 
found  as  a  matter  of  fact  that  the  firm  consisted  of  the  par- 
ties named  who  owned  the  original  lease,  and  that  Jackson 
procured  the  extension  for  the  benefit  of  them  all,  and  that 
as  a  matter  of  fact  it  was  a  mining  partnership  whose  onl> 
property  consisted  of  this  leasehold  interest  and  of  the  bene- 
fits and  profits  which  could  be  derived  from  it.     After  Ma- 
loney bought  in,  he  assumed  the  active  management  of  the 
property  and  attended  to  the  shipment  of  the  ore  and  the  col- 
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lection  of  the  royalties.  He  collected  the  royalty  from  the 
sublessees,  sold  the  ore  which  he  mined  himself,  and  accounted 
to  Love  and  Crow  for  their  interest  until  November  when  the 
period  of  renewal  commenced  and  from  that  time  on  he  de- 
nied Crow  and  Love  any  interest  in  the  extension.  This 
denial  rested  on  the  assumption  that  when  the  sale  was  ne- 
gotiated and  the  transfer  made,  Jackson  assigned  the  exten- 
sion and  by  the  terms  of  the  instrument  conveyed  the  whole 
term,  and  if  there  was  no  intention  on  his  part  to  transfer 
the  entire  interest  the  legal  effect  of  his  contract  was  to  trans- 
fer to  Maloney  all  rights  secured  by  the  extension.  The 
court  found  that  Maloney  did  not  thereby  acquire  the  entire 
interest  in  the  extension,  but  that  Love  and  Crow  still  re- 
tained their  proportion  of  it,  and  that  Maloney  was  bound  to 
account.  There  were  many  peculiar  circumstances  about  it. 
Maloney  bought  out  some  of  these  sublessees  and  became  a 
sublessee  of  himself  as  well  as  of  these  other  parties.  By 
the  terms  of  the  grant  of  the  sublessee,  he  thus  acquired  an 
interest  in  the  renewal  term,  for  the  sublessees  were  entitled 
to  their  interest  in  the  extension,  and  claiming  title  under 
the  transfer  from  the  sublessees  he  would  doubtless  be  bound 
to  account  to  Crow  and  Love  according  to  the  terms  of  the 
sublessees'  contract.  It  is  quite  true  Maloney  testified  the 
subleases  were  not  present  when  the  transfer  from  Jackson 
was  executed  and  at  the  time  of  his  purchase,  but  tliat  thej 
were  subsequently  produced.  But  they  all  contained  a  pro- 
vision that  the  sublessees  should  have  the  right  to  enjoy  the 
term  for  which  the  original  lease  might  be  extended.  There 
was  evidence  tending  to  show  that  Maloney  had  full  knowl- 
edge of  the  situation  and  the  court  was  justified  on  the  testi- 
mony, in  finding  that  this  six  months'  term  which  was  tacked 
onto  the  original  lease,  inured  to  the  benefit  of  all  the  original 
lessees  of  which  Love  and  Crow  were  two.  It  was  also  jus- 
tified in  finding  that  Jackson  took  it  for  the  benefit  of  the 
firm,  and  that  they  would  have  a  right  under  those  circum- 
stances to  claim  an  interest  in  it,  and  it  rightfully  concluded 
that  Maloney  was  fully  advised  about  it,  and  therefrom  de- 
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duced  the  legal  conclusion  that  Love  and  Crow  had  an  inter- 
est which  was  not  lost  by  the  Jackson  assignment.  If  this 
is  true,  it  follows  that  Love  and  Crow  were  entitled  to  share 
in  whatever  profits  were  made  in  the  working  of  the  lease- 
hold property  either  by  Maloney  or  the  sublessees  during  the 
renewal  period.  At  the  time  the  bill  was  filed,  the  period 
for  which  the  firm  may  be  said  to  have  been  formed,  to  wit : 
the  life  of  the  lease  and  renewal,  had  not  expired.  There 
was  also  evidence  which  tended  to  show  that  possibly  there 
had  been  no  profits  during  the  time  preceding  the  filing  of 
the  bill  and  the  order  made  for  the  accounting.  However 
this  may  be,  if  the  court  had,  as  we  have  already  determined, 
jurisdiction  to  entertain  the  biU  because  Love  and  Crow  were 
excluded  as  copartners  from  an  interest  in  the  lease,  we  see 
no  objection  to  maintaining  the  judgment  which  was  ulti- 
mately entered.  While  the  accounting  was  proceeding  be- 
fore the  referee  under  the  direction  of  the  court,  the  renewal 
term  expired  by  limitation.  Maloney  took  out  a  large  quan- 
tity of  ore  and  sold  it  and  at  the  time  of  the  ultimate  finding 
and  report  by  the  referee  there  had  been  very  considerable 
profits.  Under  that  finding  and  report  and  testimony,  the 
court  adjudged  that  Crow  and  Love  were  entitled  to  the 
money  which  had  been  paid  into  court  by  the  sublessees  on 
whom  Maloney,  Crow,  and  Love  had  made  demands,  and  that 
Crow  and  Love  were  entitled  on  an  accounting  between  them 
and  Maloney,  each  to  receive  the  specific  sum  of  $1,253.58. 
The  court  also  allowed,  as  did  the  referee,  a  very  considerable 
sum  to  Maloney  for  expenses  and  for  salary,  and  the  result 
was  a  statement  of  an  entire  account  and  a  decree  rendered 
after  the  partnership  had  expired.  The  court  therefore  or- 
dered its  dissolution,  the  winding  up  of  the  concern,  found  a 
particular  sum  to  be  due  and  rendered  judgment  accordingly. 
It  was  this  which  was  appealed  from  and  which  our  conclu- 
sions compel  us  to  affirm. 

The  case  comes  up  in  a  peculiar  way,  but  we  see  no  ob- 
jection to  the  affirmance  of  the  judgment  because  of  this  cir- 
oiimstanoe.     The  suit  was  originally  begun  by  a  sublessee 
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against  Maloney,  Love  and  Crow  to  compel  a  determination 
as  to  the  persons  to  whom  the  sublessees  should  pay  the 
money.  It  might  be  called  a  bill  of  interplea,  and  the  parties 
all  appearing  and  making  answer  and  filing  cross-complaints 
therein,  there  was  presented  the  issue  which  we  have  deter- 
mined. We  are  quite  of  the  opinion  that  whether  there  is  or 
is  not  a  deviation  from  the  usual  equitable  procedure  to  raise 
these  questions,  the  issues  were  sharply  and  clearly  presented 
and  accepted  by  all  parties,  and  having  been  tried,  and  the 
judgment  working  out  what  we  believe  to  be  the  substantial 
rights  of  all  the  parties  in  interest,  we  should  be  disinclined 
to  disturb  the  judgment  whatever  might  be  our  opinion  as  to 
tlie  regularity  of  the  proceedings,  so  long  as  no  fatal  objec- 
tion could  be  urged  to  them.  The  only  objection  of  this 
character  which  could  be  urged  we  have  decided  adversely 
to  the  appellant.  That  is  the  right  of  a  partner  to  file  a  bill 
for  an  accounting  without  a  prayer  for  dissolution.  Our 
statute  compels  us  to  affirm  all  judgments  which  mainfciin 
the  actual  rights  of  the  parties  when  there  has  been  no  sub- 
stantial error,  and  under  it,  if  not  under  general  equitable 
principles  and  practice,  we  have  a  right  to  affinn  this  judg- 
ment, which  is  accordingly  done. 

Affirmed, 


[No.  1281.] 
Walsh  v.  The  City  of  Denvee. 

1.  CrriBS  AND  Towns — Ordinances — Dri>egated  Powebs. 

The  charter  of  the  city  of  Denver,  art.  2,  sec.  20,  pave  tlie  city  council 
power  by  ordinance :  "*  *  *  Tenth.  Exchisively  to  provide  for  the 
licensing,  regulating  and  taxing  of  all  lawful  occupations,  business 
places,  trades,  professions  *  *  »  provided  that  such  license  shall  be 
granted  by  the  fire  and  police  board  only.  ♦  ♦  *  Fifty-third.  To 
regulate  and  license  or  prohibit  butchers,  and  to  re  voke  their  license 
for  malconduct  in  the  course  of  trade,  and  to  regulate,  license  and 
restrain  the  sale  of  fresh  meats,  fish  and  vegetables."  Held,  that 
the  power  to  license  under  the  last-named  clause  roust  be  exercised 
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by  the  city  council,  and  under  the  first-named  by  the  fire  and  police 
board  acting  under  general  regulations  prescribed  by  the  council; 
and  that  an  ordinance  that  conferred  upon  the  fire  and  police  board 
and  upon  the  health  ofiBcer  arbitrary  power  to  grant  or  withhold 
licenses  to  conduct  butcher  shops  or  meat  markets  without  assign- 
ing any  reason  therefor,  is  in  violation  of  the  charter  and  void.  Such 
an  ordinance  not  only  contravenes  the  rule  of  law,  that  where  a 
power  is  conferred  upon  a  municipal  corporation  to  regulate  any 
calling  or  business,  such  discretionary  authority  cannot  be  delegated 
to  others,  but  is  also  violative  of  the  constitutions  of  the  state  and 
of  the  United  States,  that  guarantee  to  every  person  the  equal  pro- 
tection of  the  laws. 

2.  Void  Okdinances— License  Fee  paid  Undek  Protest. 

Where  a  license  fee  under  a  void  ordinance  was  paid  under  protest,  such 
payment  was  involuntary  and  may  be  recovered  back. 

Error  to  the  District  Court  of  Arapahoe  County. 

Mr.  S.  L.  Carpenter,  for  plaintiff  in  error. 

Mr.  F.  A.  Williams  and  Mr.  G.  Q.  Richmond,  for  defend- 
ant in  error. 

Wilson,  J.,  delivered  the  opinion  of  the  court. 

This  suit  was  instituted  to  recover  as  for  money  had  and 
received,  $50.00  paid  by  plaintiff  under  protest  as  a  license 
fee  exacted  by  ordinance  of  the  defendant  city  for  carrying 
on  the  business  of  a  meat  market  or  butcher  shop.  The  or- 
dinance in  question  was  entitled,  "  Concerning  Health."  The 
sections  which  are  material  to  the  determination  of  this  action 
read  as  follows : 

"  Sec.  54.  It  shall  be  unlawful  for  any  person  or  persons, 
firm  or  corporation,  to  keep  open  or  establish,  mamtain  or 
conduct  within  the  limits  of  the  City  of  Denver,  any  butcher 
shop  or  meat  market  without  first  having  obtained  a  license 
therefor,  as  herein  provided : 

"  Any  person  or  persons  desirous  of  procuring  a  license 
shall  make  application  to  tlie  fire  and  police  board  for  the 
v^anie,  and  such  application  shall  have  indorsed  thereon  the 
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approval  of  the  health  commissioner  before  it  shall  be  consid- 
ered by  the  said  fire  and  police  board ;  and  there  shall  have 
been  deposited  with  the  city  treasurer  the  sura  of  fifty  dol 
lars,  which  is  hereby  fixed  as  the  annual  fee  of  such  license, 
to  be  evidenced  by  the  receipi  of  the  city  treasurer,  indorsed 
on  said  application.  If  the  fire  and  police  board  refuses  to 
order  the  issuance  of  such  license  to  th^  party  or  parties  ap- 
plying for  the  same,  the  money  so  deposited  with  the  city 
treasurer  sliall  be  returned  to  the  applicant  without  any  further 
action.  Such  license  shall  only  be  good  at  the  place  of  busi- 
ness stated  in  the  original  application,  and  shall  not  be  trans- 
ferable from  one  person  to  another  or  from  one  location  to 
another  location. 

"Such  licenses  shall  be  revoked  by  the  fire  and  police 
board,  on  the  recommendation  of  the  health  commissioner ; 
provided,  that  tbe  premises  are  not  kept  in  cleanly  condition, 
and  the  meats,  fish,  game  and  fowl  kept,  offered  for  sale  or 
sold  are  not  of  proper  quality  and  kind  for  human  consump- 
tion, and  that  all  ordinances  of  the  city,  and  rules  and  orders  of 
the  health  commissioner  in  reference  to  the  sale  and  storage 
of  meats  and  food  are  not  faithfully  and  satisfactorily  com- 
plied with." 

"  Sec.  158.  That  any  person  who  violates,  disobeys,  omits, 
neglects  or  refuses  to  comply  with  or  resists  any  of  the  pro- 
visions of  this  ordinance,  *  *  *  shall,  upon  conviction,  be 
fined  a  sum  not  less  than  three  dollars,  nor  more  than  one 
hundred  dollars,  and  every  omission,  neglect  or  continuance 
of  the  thing  commanded  or  prohibited  by  this  ordinance,  for 
twenty-four  hours,  shall  constitute  a  separate  and  distinct  of- 
fense, and  shall  be  fined  accordingly." 

Judgment  was  in  favor  of  the  city,  and  plaintiff  brings  it 
to  this  court  on  error  for  review.  The  judgment  is  attacked 
on  various  grounds,  but  in  the  view  which  we  take  of  the  case, 
it  is  necessary  for  us  to  consider  only  that  which  assails  the 
legality  and  validity  of  the  ordinance.  The  power  which  the 
citjr  had,  if  at  all,  to  enact  the  ordinance  and  to  require  the 
payment  of  the  license  fee  prescribed  was  derive!  through 
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one  or  the  other,  or  both,  of  the  following  provisions  of  the 
city  charter  then  in  force : 

«  Art.  2,  sec.  20.  (The  City  Council  shall  have  power  by 
ordinance.)  Tenth.  Exclusively  to  provide  for  the  licensing, 
regulating  and  taxing  of  all  lawful  occupations,  business  places, 
trades,  professions,  amusements,  places  of  amusement,  the 
carrying  of  passengers,  goods  or  merchandise  and  the  use  of 
horses  or  other  animals  and  vehicles  of  all  kinds,  provided 
that  such  licenses  shaU  be  granted  by  the  fire  and  police 

board  only." 

"  Fifty-third.  To  regulate  and  Ucense  or  prohibit  butchers 
and  to  revoke  their  licenses  for  malconduct  in  the  course  of 
trade,  and  to  regulate,  Ucense  and  restrain  the  sale  of  fresh 
meats,  fish  and  vegetables." 

Much  space  is  devoted  in  the  briefs  of  counsel  to  the  dis- 
cussion of  the  question  as  to  which  of  these  provisions  con- 
trolled, and  foi-med  the  basis  of  the  power  attempted  to  be 
exercised  by  the  enactment  of  the  ordinance  in  question. 
Under  our  views  of  the  case,  this  is  also  unmaterial.     From 
whichever  provision  it  may  be  claimed  that  the  power  was  de- 
rived, it  is  manifest  that  the  legislature  intended  that  the 
power  granted,  if  derived  from  the  last  recited  clause  of  the 
charter,  should  be  exercised  by  the  city  council,  or  by  the  fire 
and  police  board  acting  under  general  regulations  prescribed 
by  the  council  if  the  power  is  given  by  the  other  clause,  and 
not  that  one  or  more  individuals  should  be  authorized  to  grant 
or  refuse  a  Ucense  at  his  or  their  mere  whim  or  caprice,  unre- 
strained and  unrestricted  by  any  rules  or  provisions  in  refer- 
ence to  the  execution  of  the  authority.     The  business  or  oc- 
cupation of  plaintiff  is  conceded  to  have  been  a  lawful  one, 
and  he  was  entitled,  therefore,  to  the  privilege  of  carrying 
it  on,  subject  only  to  such  restrictions  as  the  city  had  the  au- 
thority to  impose,  and  such  as  were  imposed  upon  aU  others 
engaged  in  the  same  occupation.     This  ordmance  upon  its 
face  violates  this  requirement.     It  seems  mtended  to  confer 
and  did  confer,  upon  the  fire  and  police  board  and  upon  the 
health  commissioner,  not  a  discretion  to  be  exercised  upon 
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a  consideration  of  the  circumstances  of  each  case  as  applied 
to  general  regulations  and  requirements  in  reference  to  all 
engaged  in  the  same  business,  but  a  naked,  arbitrary  power 
to  grant  or  withhold  licenses  without  assigning  any  reason 
whatever  therefor.     It  was  a  discretion  which  was  purely  ar- 
bitrary, and  acknowledged  neither  guidance  nor  restraint. 
Under  its  provisions,  if  an  applicant  for  license,  as  was  said 
by  the  supreme  court  of  the  United  States  in  Tick  Wo  v.  ffop- 
kins,  118  U.  S.  366,  in  construing  a  city  ordinance  where  a 
similar  question  was  involved,  "  being  in  every  way  a  com- 
petent, qualified  person,  and  having  complied  with  every  rea- 
sonable condition  demanded  by  any  public  interest,  should, 
failing  to  obtain  the  requisite  consent  of  the  supervisors  to 
the  prosecution  of  his  business,  apply  for  redress  by  the  judi- 
cial process  of  mandamus  to  require  the  supervisors  to  con- 
sider and  act  upon  his  case,  it  would  be  a  sufficient  answer 
for  them  to  say  that  the  law  had  conferred  upon  them  author- 
ity to  withhold  their  assent,  without  reason  and  without  re- 
sponsibility."    This  is  not  only  in  contravention  of  the  gen- 
eral rule  of  law,  that  where  power  is  conferred  upon  a  municipal 
corporation  to  regulate  any  calling  or  business,  they  are  power- 
less to  delegate  a  discretionary  authority  to  others,  or  to  an 
individual,  but  is  also  violative  of  the  constitution  of  the  state 
and  of  the  United  States.    The  fourteenth  amendment  to  the 
constitution  of  the  United  States  provides  that  no  state  shall 
deny  to  any  person  within  its  jurisdiction  the  equal  protec- 
tion of  the  laws.     This  guarantee  of  equal  protection  of  the 
laws  has  been  held  by  the  highest  judicial  authority  m  the 
country  in  Tick  Wo  v.  Hopklnx,  supra,  to  be  a  pledge  of  the 
protection  of  equal  laws.    The  guarantees  of  this  amendment 
have  been  further  defined  and  explained  by  the  same  high  au- 
thority, in  a  leading  case  wherein  it  was  said  in  reference  to 
it,  it  was  "  undoubtedly  mtended  not  only  that  there  should 
be  no  arbitrary  deprivation  of  life  or  liberty,  or  arbitrary  spoli- 
ation of  property,  but  that  equal  protection  and  security  should 
be  given  to  all  under  like  circumstances  in  the  enjoyment  of 
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their  personal  and  civil  rights ;  that  all  persons  should  be 
equally  entitled  to  pursue  their  happiness  and  acquire  and 
enjoy  property;    that  they  should  have  like  access  to  the 
courts  of  the  country  for  the  protection  of  their  persons  and 
property,  or  prevention  and  redress  of  wrongs,  and  the  en- 
forcement of  contracts;  that  no  impediment  should  be  inter- 
posed to  the  same  pursuits  of  any  one,  except  as  applied  to 
the  same  pursuits  of  others  under  hke  circumstances ;  that  no 
greater  burdens  should  be  laid  upon  one  than  are  laid  upon 
others  m  the  same  calling  and  condition."     Barbier  v.  Con- 
noil  i/,  113  U.  S.  27.     It  needs  no  argument  or  discussion  to 
show  that  the  provisions  of  the  ordinance  in  question  violate 
this  constitutional  provision  as  construed  and  defined  by  the 
court  whose  judicial  determination  is  supreme  and  final  on 
all  such  questions.     Under  this  ordinance,  not  only  might  an 
impediment  have  been  interposed  to  the  pursuit  by  plaintiff 
of  his  lawful  occupation,  which  was  not  applied  to  those  en- 
v-aged  in  a  similar  business,  but  he  might  have  been  abso- 
lutely prohibited  from  carrying  on  his  business  whilst  others 
had  been  permitted  to  enjoy  the  privilege. 

For  these  reasons  we  think  that  the  ordinance  in  question 
was  null  and  void.  The  precise  question  here  involved  has 
arisen  and  been  thoroughly  discussed  in  a  number  of  the 
states,  and  its  determination  has  been  uniformly  in  accord 
with  the  views  of  the  supreme  court  of  the  United  States  m 
the  cases  above  cited,  and  by  which  we  must  be  controlled. 
Mayor,  etc.,  of  Baltimore  v.  Radoeke,  49  Md.  226 ;  Uast  St. 
Louis  V.  Wehrung,  50  lU.  29  ;  State  ex  rel.  Garrahad  v.  Doring, 
84  Wis.  585 ;  City  of  Jacksonville  v.  Ledwith,  26  Fla.  163 ; 
McGregor  v.  Village  of  Lovington,  48  111.  App.  211. 

The  plaintiff  having  paid  under  protest  the  license  fee 
required  and  exacted  by  the  void  ordinance,  is  entitled  to 
recover.  Such  payment  was  involuntary.  Arapahoe  County 
V  Cutter,  3  Colo.  349  ;  Catoir  v.  Watterson,  38  Ohio  St.  319  ; 
Bruner  v.  Clay  City,  38  S.  W.  Rep.  (Ky.)  1062;  Neumann  v. 
City  of  La  Crosse,  94  Wis.  103. 
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The  judgment  will  be  reversed  and  the  cause  remanded  for 
further  proceedings  in  conformity  to  this  opinion. 

Reversed. 

Rkpokteb's  Note.  The  opinion  in  the  foregoing  case  published  in 
10  Colo.  App.  page  407,  was  published  by  mistake  while  the  case  was 
pending  on  rehearing.  Tlie  former  opinion  was  withdrawn  and  the  fore- 
going is  the  final  opinion  of  the  court. 


[No.  1403.] 
Gambrill  et  al.  v.  The  Brown  Hotel  Co. 

1.  Nkgk)tiable  Instbitments — Pleading — Acceptance — ^DAMAess. 

In  an  action  on  a  dishonored  draft  against  the  drawees,  where  the  com- 
plaint alleged  a  promise  to  pay  by  the  drawees,  it  was  not  neces- 
sary to  allege  an  acceptance  or  agreement  to  accept.  A  promise  to 
pay  was  equivalent  to  acceptance,  and  in  such  case  damages  need 
not  be  alleged;  the  measure  of  damages  is  the  amount  of  the  draft 
and  protest  fees  if  any. 

2.  Same — Pleading — Considebation — Holdeb  fob  Value. 

In  an  action  on  a  dishonored  draft  against  the  drawees,  if  the  drawer 
was  authorized  to  draw  the  draft,  or  if  the  drawees  promised  to  pay 
it,  it  was  not  necesssary  to  allege  that  plaintiff  advanced  any  money 
to  the  drawer  or  that  plaintiff  was  the  holder  for  value;  posses- 
sion wsLS  prima  facie  evidence  of  the  latter,  and  the  draft  itself,  being 
negotiable  commercial  paper,  imported  a  consideration. 

:}.  Pbincipal  and  Agent — Authobity  of  Agent — Evidence. 

The  authority  of  an  agent  to  draw  on  his  principal  need  not  be  shown  by 
direct  and  positive  proof  of  express  authority,  but  may  be  estab- 
lished by  circumstances.  Agency,  and  the  scope  of  the  agent's  au- 
thority may  be  implied  from  transactions  between  the  principal  and 
agent,  and  from  a  course  of  dealing  by  the  agent  sanctioned  by  his 
principal. 

4.  Same. 

Where  an  agent,  a  short  time  before  drawing  the  draft  in  question,  tele- 
graphed his  principals  that  he  had  drawn  on  them,  giving  amount 
of  drafts,  and  they  answered  that  they  would  pay  the  drafts,  but  in 
future  they  must  be  less,  it  was  a  recognition  of  the  agent's  author- 
ity to  draw  in  the  future  as  well  as  the  past,  the  only  condition  be 
ing  that  in  future  the  amount  must  be  less. 

5.  Same. 

In  an  action  on  a  dishonored  draft  against  the  drawees,  evidence  that 
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the  drawer  was  in  the  employ  of  the  drawees ;  that  they  had  furnished 
him  with  a  book  containing  blank  forms  of  drafts,  with  their  firm 
name  and  address  printed  upon  them;  that  the  draft  in  dispute  was 
written  upon  one  of  these  blanks  and  that  the  drawees  had  previ- 
ously honored  and  paid  other  drafts  drawn  upon  them,  in  favor  of 
the  plaintiff,  by  the  drawer,  the  evidence  was  sufficient  to  establish 
the  authority  of  the  agent  to  draw  and  the  implied  promise  of  the 
principals  to  pay. 

t$.  Pleading  and  Practice — Amendments. 

Amendments  during  the  course  of  trial  should  be  liberally  allowed,  for 
the  furtherance  of  justice.  Such  amendments  rest  largely  within 
the  discretion  of  the  trial  court,  and  only  an  abuse  of  such  discre- 
tion will  be  reviewed.  To  justify  a  reversal  on  this  ground,  there 
must  be  a  plain  and  arbitrary  abuse  of  discretion. 

Appeal  from  the  District  Court  of  Arapahoe  County. 

Messi-s.  Rogers,  Cuthbert  &  Ellis  and  Mr.  Frank  L. 
Woodward,  for  appellants. 

Mr.  A.  B.  Seaman  and  Mr.  H.  S.  Silverstein,  for  appel- 
lee. 

Wilson,  J.,  delivered  the  opinion  of  the  court. 

This  was  an  action  brought  by  the  hotel  company  named 
as  payee  in  a  draft  to  recover  from  the  drawee.  The  com- 
plaint, after  alleging  that  plaintiff  was  a  corporation,  and  the 
partnership  of  defendants,  set  forth : 

"  That  said  defendants,  at  all  times  mentioned  in  the  com- 
plaint had  in  their  employ,  as  their  duly  authorized  agent,  one 
J.  R.  Murdock,  who  was  authorized  to  travel  and  sell  goods 
tor  said  defendants,  and  among  other  things,  was  authorized 
to  draw  bills  of  exchange  upon  said  defendants,  which  the 
said  defendants  agreed  to  pay : 

''  That  on  June  17,  1895,  at  Denver,  said  Murdock,  by  his 
bill  of  exchange,  required  defendants  to  pay  to  the  order  of 
plaintiff,  on  demand,  the  sum  of  two  hundred  dollars  ($200), 
copy  of  which  bill  of  exchange  is  as  follows : 


Denver,  June  17th,  1895. 
*  On  demand,  pay  to  the  order  of  The  Brown  Hotel  Com- 
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pany,  Two  Hundred  Dollars.     Value  received,  and  charge 
same  to  account  of 

'*' J.  R,  Mtjrdock. 
"  '  To  George  T.  Gambrill  &  Co., 

'"37  S.  Gay  St.,  Baltimore,  Md: 

"  That  on  June  24,  1895,  said  bill  of  exchange  was  pre- 
sented to  said  defendants,  at  their  place  of  business  in  Balti- 
more, but  that  the  same  was  not  paid,  nor  any  part  thereof ; 
that  the  said  bill  of  exchange  was  on  the  same  day  protested 
for  nonpayment,  and  that  plaintiff  paid  protest  fees  to  the 
sum  of  two  and  twenty-seven  one-hundredth  dollars  (.$2.27). 

"  Wherefore  plaintiff  demands  judgment  from  defendant^ 
for  the  sum  of  two  hundred  dollars,  and  the  further  sum  of 
two  dollars  and  twenty-seven  cents,  and  for  costs." 

Defendants  answered,  denying  that  Murdock  wfus  ever 
autljorized  to  draw  bills  of  exchange  on  them,  and  that  de- 
fendants ever  agreed  to  pay  such  bills  of  exchange ;  also  de- 
nying that  Murdock  was  ever  in  the  employ  of  defendants 
at  a  regular  stated  salary  or  compensation,  but  alleging  that 
he  received  from  them  a  certain  commission  on  sales  made 
by  him  of  defendants'  merchandise  ;  that  defendants  were  in 
no  wise  responsible  or  answerable  for  expenses  of  any  kind 
incurred  by  Murdock,  and  especially  denying  that  they  ever 
agreed  with  Murdock  or  with  the  plamtiff  or  with  any  one 
else  to  pay  any  drafts  drawn  by  him.  The  answer  admitted 
the  making  of  the  draft  as  set  forth  m  the  complaint,  and 
that  the  same  was  protested  for  nonpayment,  but  denied  that 
the  defendants  were  in  any  manner  indebted  to  Murdock  at 
said  time  in  any  amount.  Trial  was  had  to  the  court,  and 
its  findings  were  in  favor  of  plaintiff.  On  the  same  day  of 
the  hearing  of  a  motion  for  a  new  trial,  and  after  an  argument 
therefor,  but  before  any  entry  of  judgment,  plaintiff  was  al- 
lowed to  amend  its  complaint  i/iKtanfrr  by  interlineation  by 
the  insertion  of  the  following  words :  "  That  plaintiff  paid 
said  draft  for  two  hundred  dollars  to  said  Murdock,  relying 
upon  the  authority  of  said  Murdock  to  draw  the  same,"  im- 
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mediately  preceding  the  fifth  paragraph  of  the  complamt. 
Judgment  was  entered  in  favor  of  plaintiff,  and  defendants 

appeal. 

It  is  urged  on  behalf  of  defendants  that  the  complamt  did 
not  state  facts  sufficient  to  constitute  a  cause  of  action,  and 
that  the  allowance  of  the  amendment  was  error  because  it 
stated  a  new  cause  of  action.  It  is  insisted  that  the  complaint 
should  have  alleged  that  the  defendants  agreed  to  accept  the 
draft,  or  that  they  did  accept  it.  Acceptance  is  merely  an 
agreement  to  pay,  and  having  alleged  this  in  their  complaint, 
we  do  not  see  how  the  contention  of  the  defendants  can  be 
sustained.  If  they  had  agreed  to  pay,  whether  at  the  time 
of  the  drawing  of  the  draft  or  prior  thereto,  no  other  accept- 
ance, nor  even  presentation  for  it,  was  necessary.  It  is  true, 
too,  as  said  by  counsel,  that  if  there  was  a  breach  of  the  agree- 
ment to  accept,  it  would  be  necessary  for  plaintiff  to  allege 
some  damage,  and  the  amount  of  it.  But  that  is  not  this 
case.  Here  an  express  promise  of  payment  was  alleged. 
This  was  equivalent  to  an  acceptance,  and  the  damages  in 
such  case  need  not  be  alleged.  Their  measure  is  the  amount 
expressed  in  the  draft,  and  protest  fees  if  there  be  any. 

Under  this  pleading,  it  was  permissible  for  plaintiff  to  re- 
cover if  it  could  show  that  Murdock  acted  as  an  authorized 
agent  of  defendants  in  drawing  the  draft,  or  that  defendants 
promised  to  pay  it.  In  either  case,  the  measure  of  the  dam- 
ages for  which  plaintiff  could  recover  would  have  been  the 
same.  It  was  not  necessary  to  be  alleged  in  the  complaint 
that  the  hotel  company  had  advanced  any  money  to  Murdock 
on  the  draft,  nor  that  it  was  the  holder  of  the  same  for  value. 
Possession  of  the  paper  was  prima  facie  evidence  of  the  latr 
ter,  and  the  draft  itself  being  negotiable  commercial  paper, 
mported  a  consideration. 

Randolph,  Com.  Paper,  §562,  lays  down  the  settled  rule  at 
follows :  "  Unlike  other  contracts,  the  law  presumes  a  con 
sideration  in  case  of  commercial  paper,  and  this  presumptioi- 
applies  equally  to  all  negotiable  bills  of  exchange,  notes, 
checks,  and  other  instruments.     It  is  therefore  unnecessar> 
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either  to  aver  or  prove  a  consideration  in  the  first  instance 
for  such  an  instrument." 

As  to  the  authority  of  Mui'dock  to  draw  the  draft,  and 
the  promise  of  defendants  to  pay,  these  were  matters  of  fact 
provable  in  like  manner  as  other  facts.  It  was  not  necessary 
that  there  should  be  direct  and  positive  proof  of  express 
authority,  but  it  might  be  established  by  circumstances.  An 
agency  may  arise  by  implication  from  acts  done  by  the  agent 
with  the  consent  or  acquiescence  of  the  principal ;  likewise 
the  scope  of  his  authority  may  be  so  determined  and  defined. 
They  may  be  proven  by  the  transactions  that  have  taken 
place  between  the  principal  and  agent.  Evidence  of  a  coui-se 
of  dealing  by  the  agent  sanctioned  by  his  principal  is  one  ot 
the  generally  recognized  modes  of  showing  the  extent  of  the 
agency.  Heinz  et  al.  v.  The  Annrican  Natl.  Baul:  of  Denv^'l\ 
9  Colo.  App.  31 ;  Sharp  v.  Kiu>x^  48  Mo.  App.  169.  In  these 
respects  there  was  sufficient  evidence  to  sustain  the  findings 
of  the  court,  and  they  will  not  be  disturbed. 

In  reference  to  the  amendment,  even  conceding  that  it 
was  necessary  to  justify  a  recovery  by  plaintiff  and  sustain 
the  judgment  in  its  behalf,  which  may  be  doubted,  it  cannot 
be  said,  in  our  opinion,  as  claimed  by  defendants,  that  it 
stated  a  new  cause  of  action.  The  character  of  the  action 
having  been  held  to  be  such  as  befoi-e  stated  in  this  opinion, 
it  could  not  be  said  to  have  accomplished  any  other  purpose 
or  effect  than  perfecting  the  statement  of  the  original  cause 
of  action  by  the  addition  of  an  essential  averment.  This  is 
not  pleading  a  new  cause  of  action.  Ins.  Co.  v.  Gracey,  15 
Colo.  70;  Tribune  Pub.  Co.  v.  Hamill  2  Colo.  App.  237; 
Cooper  V.  M<-Keen,  11  Colo.  41.  The  issue  in  the  case  was 
whether  Murdock  had  authority  from  defendants,  and  whether 
there  was  an  express  agreement  by  defendants  to  pay,  or 
such  acts  and  conduct  of  defendants  as  to  establish  such  an 
agreement  by  implication  and  inference.  The  amendment 
could  only  have  been  material,  if  at  all,  as  a  basis  for  the 
admission  of  evidence  to  the  effect  that  defendants'  acts  and 
conduct  had  been  such  as  to  establish  the  agency  or  promise 
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tx)  pay  by  implication.  Proof  of  this  being  admissible  undei' 
the  allegations  of  the  complaint  as  it  originally  stood,  the 
amendment  could  be  held  to  be  only  an  additional  averment 
to  something  already  alleged.  By  the  express  provisions  of 
the  code,  and  under  the  general  practice  of  our  courts,  amend- 
ments during  the  course  of  a  trial  should  be  liberally 
allowed  for  the  furtherance  of  justice.  Sometimes  such 
amendments  are  allowed  even  after  verdict.  Seymour  v. 
Fisher,  16  Colo.  199.  It  rests  largely  within  the  discretion 
of  the  trial  court,  and  it  has  been  repeatedly  held  by  this 
court  and  by  the  supreme  court  that  only  an  abuse  of  such 
discretion  will  be  reviewed.  To  justify  a  reversal  on  this 
ground,  there  must  appear  to  have  been  a  plain  and  arbitrary 
abuse  of  discretion.  Dyer  v.  M-FJwe,  6  Colo.  174  ;  Brown  v. 
Nachtrleh,  6  Colo.  517.  In  this  case  it  is  nowhere  suggested, 
and  it  does  not  appear  from  the  pleadings  or  the  evidence  or 
the  character  of  the  controversy,  that  defendants  were  sur- 
prised in  the  slightest  degree,  or  prejudiced  by  the  allowance 
of  the  amendment.  There  was  sufficient  evidence  to  support 
the  findings  and  the  judgment,  and  no  substantial  error  ap- 
pearing, the  judgment  will  be  affirmed. 

Affirmed. 

ON   PETITION   FOR   REHEARING. 

Per  Curiam.  The  law  as  stated  by  counsel  in  their  brief 
upon  petition  for  rehearing  is  unquestionably  sound,  but  it 
does  not  cover  and  is  not  applicable  to  the  facts  of  this  case, 
as  we  view  it. 

Undoubtedly,  as  a  general  proposition,  before  authority  to 
draw  or  agreement  to  pay  or  accept  can  operate  as  an  accept- 
ance of  a  bill  not  then  existing,  the  agreement  must  be  such 
ris  to  identify  the  bill,  and  it  must  be  drawn  and  taken  by  the 
holder  in  pursuance  of,  and  reliance  upon  this  authority. 
This  is  true  of  a  single  bill,  but  it  is  evident  that  the  rule 
does  not  and  cannot  apply  in  its  entii-ety  and  strictness  to  a 
case  like  that  at  bar,  where  it  is  claimed  the  drawer  was  an 
agent  of  the  drawee,  and  was  invested  with  general  authoi  ity 
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to  draw  not  a  single  bill  only,  but  such  bills  us  he  might  deem 
necessary  in  the  course  of  his  business.  Our  supreme  court 
has  said  in  Posey  v.  Bank,  24  Colo.  201 :  "And  where  a  third 
party  advances  money  upon  authoiity  given  to  draw  gener- 
ally or  for  a  definite  sum,  the  promise  to  pay,  whether  ex- 
pressed in  positive  terms  or  implied  from  the  authority,  Sb 
held  to  move  directly  to  the  third  party  who  has  been  induced 
to  part  with  his  money  upon  the  faith  of  such  promise." 

It  is  obvious  that  the  character  of  proof  relied  upon  to 
establish  a  general  authority  to  draw,  or  a  special  authority 
to  draw  a  single  bill,  ndght  and  generally  would  be  entirely 
different.  The  former  could  be  shown  by  the  previous  con- 
duct of  the  parties,  while  the  same  evidence  might  be  whoUy 
inadequate  to  establish  the  latter. 

On  June  4,  very  shortly  preceding  the  drawing  of  the  draft 
in  question,  Mui'dock  wired  defendants  that  he  had  drawn 
four  drafts  upon  them  to  the  aggregate  amount  of  i375.  On 
the  same  day,  defendants  wired  to  him  in  reply :  "  Will  pay 
drafts  named,  but  must  be  less  in  future."  Here  we  think 
was  a  clear  recognition  of  the  agent's  authority  to  draw 
in  the  past  and  also  in  the  future,  the  only  condition  being 
that  the  amounts  must  be  less  in  the  future.  But,  say  coun- 
sel, there  is  no  evidence  that  this  message  was  ever  seen  by 
plaintiffs,  or  that  they  had  any  knowledge  of  its  contents  or 
existence.  Even  if  such  knowledge  was  first  necessary  be- 
fore defendants  could  be  held  liable  in  a  case  where  plaintiffs 
relied  upon  the  express  authority  to  the  agent  to  draw  gen- 
erally, and  not  upon  specific  authority  to  draw  a  single  bill, 
which  we  do  not  decide,  such  precedent  knowledge  or  mfor- 
matiou  as  to  the  telegram  was  not  necessary  in  this  instance 
to  bind  the  defendants.  Outside  of  this  message  there  were 
tittendant  circumstances  which  with  the  acts  and  conduct  of 
the  defendants  were  sufficient  to  show  conclusively  an  im- 
plied promise  of  defendants  to  pay,  upon  which  the  plaintiffs 
had  a  right  to  rely.  It  was  shown  by  the  testimony  of  a 
member  of  the  defendant  firm  that  Murdock  was  in  their  em- 
ploy, that  they  had  presented  him  with  a  book  containing 
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printed  blank  forms  of  drafts  with  the  firm  name  and  address 
printed  upon  them  ;  that  the  draft  in  dispute  was  written 
upon  one  of  these  blanks,  and  that  they  had  previously  hon- 
ored and  paid  other  drafts  drawn  upon  them  by  Murdock  in 
favor  of  these  plaintiffs.  Independent,  therefore,  of  the  tele- 
gram, we  think  that  the  evidence  of  these  circumstances  was 
sufficient  to  establish  the  authority  of  the  agent  to  draw,  and 
the  implied  promise  of  defendants  to  pay  the  draft.  The 
petition  for  a  rehearing  will  be  denied. 


No.  1540.] 
Hill,  Recbivbr,  v.  Graham,  Assignee. 

1.  Rbhovai.  of  Causes — Assignment  for  Benefit  of  Cbbditobs — 

Claims  against  Assignees. 
A  claim  filed,  with  an  assignee  for  the  benefit  of  creditors,  against  the 
insolvent  estate  and  resisted  by  the  assignee  constitutes  a  proceed- 
ing in  court  under  our  statute.  The  claimant  in  such  case  is  a  plain- 
tiff as  the  term  is  understood  in  the  law.  As  the  present  statutes 
of  the  United  States  do  not  give  to  plaintiffs  the  right  to  remove 
causes  from  the  state  to  the  United  States  courts,  a  receiver  of  an 
insolvent  national  bank  who  filed  a  claim  with  an  assignee  was  not 
entitled  to  remove  the  cause  to  the  United  States  court. 

2.  Assignment  fob  Benefit  of  Cbeditobs — Bank  Stock. 

An  assignee  for  the  benefit  of  creditors  who  takes  by  the  assignment 
shares  of  the  capital  stock  of  an  insolvent  national  bank,  does  not 
become  a  stockholder  in  the  bank  so  as  to  be  liable  for  an  assess- 
ment on  the  stock. 

3.  Assignment  fob  Benefit  of  Cbeditobs — Assets. 

An  assignee  for  the  benefit  of  creditors  is  not  obligated  to  accept,  but 
is  bound  to  decline  to  accept  assets  which  will  prove  onerous  and  a 
burden  to  the  estate. 

4.  Same — Stock  Assessment — Insolvrnt  Bank. 

An  assessment  made  against  a  stockholder  in  an  insolvent  national  bank 
after  such  stockholder  had  assigned  his  property  for  the  benefit  of 
his  creditors  is  provable  as  a  claim  against  the  estate  and  is  entitled 
to  a  distributive  share  of  the  assets  in  the  hands  of  the  assignee 
where  the  debts  of  the  bank  were  contracted  and  the  bank  became 
insolvent  prior  to  the  assignment  of  tlie  stockholder. 
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Appeal  from  the  District  Court  of  Arapahoe  County. 

Mr.  John  T.  Bottom  and  Mr.  F.  F.  Oldham,  for  appellant. 

Messrs.  Habtzell  &  Stkele,  for  appellee. 

BissELL,  J.,  delivered  the  opinion  of  the  court. 

This  is  a  controversy  between  the  receiver  of  an  insolvent 
national  bank  and  an  assignee  of  the  estate  of  J.  J.  Riethmann 
who  was  its  president,  and  of  J.  J.  Riethmann  &  Co.,  a  firm 
composed  of  the  president  and  others. 

The  German  National  Bank  was  organized  under  the  federal 
statutes  and  did  business  up  to  the  7th  of  June,  1894.  On 
that  date  the  bank  was  insolvent  and  closed  its  doors  and  was 
placed  in  the  hands  of  a  receiver  by  the  federal  authorities. 
It  never  resumed  business  and  its  affairs  are  being  wound  up 
under  the  direction  of  the  comptroUer  of  the  currency.  One 
thousand  and  fifty-seven  shares  of  the  capital  stock  of  the  bank 
stood  in  Riethmann's  name  on  tlie  books  of  the  bank  when  it 
suspended.  There  was  no  change  in  the  position  of  affaire  until 
the  25th  of  October  ensuing  when  Riethmann  made  an  assign- 
ment under  the  state  statute  on  behalf  of  himself  and  on  behalf 
of  the  firm  of  which  he  was  a  member,  conveying  his  personal 
and  the  firm  property  to  the  assignee  for  the  payment  of  his  in- 
dividual and  the  firm  creditors.  The  tmnsaction  was  evidenced 
by  two  instruments  but  the  same  persons  were  assignees  in  both. 
These  assignees  accepted  the  trust  and  proceeded  to  wind  up 
the  estates  and  continued  until  there  was  a  substitution  of 
Graham  who  is  the  appellee  in  this  court.  Some  months  after 
the  bank  closed  its  doors,  and  probably  when  the  affairs  of 
the  bank  had  become  thoroughly  undei-stood  by  the  comp- 
troller that  officer  on  the  16th  day  of  January,  1895,  levied 
an  assessment  on  the  stockholders  of  -flOO  a  share,  payable 
on  or  before  the  20th  day  of  the  month.  While  the  fact  to 
be  now  referred  to  may  be  immaterial  in  the  line  of  our  con- 
clusion, 80  much  reliance  has  been  placed  on  it  that  we  feel 
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called  on  to  express  our  views  about  it.  It  is  stated  that  in 
the  transfer  executed  by  Riethmann  the  1057  shares  of  bank 
stock  was  specified  and  the  assignees  when  they  filed  their 
statutory  report  included  them  in  the  inventory.  After  the 
levy  by  the  comptroller  the  receiver  filed  his  claim  of  1105,700, 
with  the  assignees.  It  is  not  very  clear  whether  he  filed  it 
against  the  individual  estate  alone,  or  whether  it  was  filed  as 
a  claim  against  tlie  individual  and  also  against  the  partner- 
ship estate,  or  with  the  assignees  generally  claiming  an  in- 
terest in  all  the  assets.  This  may  become  important  during 
the  continuance  of  this  litigation,  though  for  the  purposes  of 
this  opinion  otherwise  than  as  we  make  a  suggestion  about  it, 
it  does  not  affect  the  question  decided.  Some  months  after 
the  assignment  and  the  levy,  and  after  Graham  had  been 
appointed,  he  filed  his  exceptions  to  the  claim.  Under  our 
statute  this  is  the  procedure  prescribed  and  on  the  issues  made 
by  the  claim  and  the  exceptions,  and  any  other  pleadings 
r  "lating  to  it,  an  issue  is  formed  and  the  matter  remains  to  be 
disposed  of  in  the  regular  course  of  these  statutory  assign- 
ments. Under  our  act,  they  are  substantially  proceedings  in 
court.  Claims  are  filed  and  they  are  allowed  or  exceptions 
are  taken,  and  the  validity  or  invalidity  of  claims  as  between 
the  assignees  and  claimants,  or  as  between  creditors,  the  pay- 
ment of  dividends  and  all  other  matters  relating  to  the  wind- 
ing up  of  such  estates  are  entirely  under  the  control  and 
direction  of  the  court  like  any  other  litigation.  When  the 
exceptions  were  filed  the  receiver  presented  a  petition  to  re- 
move the  cause  to  the  federal  court.  Betv^een  the  time  the 
exceptions  were  filed  and  the  motion  made,  the  receiver  had 
appeared  at  various  times  in  person  and  by  attorney  and  taken 
part  in  proceedings  begun  to  remove  one  of  the  assignees  and 
in  some  other  steps  which  were  rendered  necessary  by  these 
interlocutory  mattei*s.  The  court  denied  the  removal,  the 
receiver  filed  a  reply,  a  hearing  was  liad,  the  exceptions  sus- 
tained, the  claim  disallowed,  and  judgment  was  entered  against 
the  receiver  who  prosecutes  this  appeal. 

Several  matters  are  assigned  as  error.     The  receiver  insists 
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the  court  erred  in  denying  his  petition  to  remove  the  cause  to 
the  federal  court.  The  argument  is  predicated  on  the  cases 
which  hold  that  receivers  are  officers  of  the  government,  and 
have  a  right  to  bring  all  suits  concerning  the  estate  under  their 
control  in  the  federal  courts.  Without  detriment  to  our  ulti- 
mate position  we  may  concede  this  position  to  be  well  taken. 
It  is  tolerably  clear  that  the  receiver  could  bring  in  the  fed- 
eral court  any  suit  which  involved  the  interests  of  the  bank, 
or  which  was  necessary  to  the  winding  up  of  its  affairs.  This 
concession,  however,  does  not  dispose  of  the  question.  As 
the  statutes  formerly  stood,  there  would  be  no  doubt  about 
the  right  of  the  receiver  to  remove  this  proceeding.  Under 
the  act  of  1875,  the  proper  conditions  existing,  either  plain- 
tiff or  defendant  could  remove  any  cause  of  which  the  fed- 
eral court  could  take  cognizance.  That  act  was  amended  in 
1887  and  1888,  and  the  right  to  remove  no  longer  inures  to 
a  plaintiff.  The  matter  is  concluded  by  the  decisions  of  the 
supreme  court  of  the  United  States.  Hnyirick  v.  Hanriek^  153 
U.  S.  192 ;  Fisk  v.  Henarie,  142  U.  S.  469 ;  Tennessee  v.  Tlie 
Union  ^  Planters'  Bank,  152  U.  S.  454. 

These  adjudications  leave  open  only  the  question  whether 
the  receiver  was,  in  the  sense  in  which  the  term  is  strictly  and 
accurately  applied,  a  plaintiff,  and  therefore  bound  by  his 
selection  of  a  forum.  The  initiation  of  the  proceedings  to 
enforce  and  collect  this  claim  was  the  act  of  the  receiver. 
It  was  begun  by  the  filing  of  his  claim  with  the  assignees 
and  its  prosecution  in  the  state  tribunal.  We  attach  no 
significance  whatever  to  the  general  provision  of  the  state 
statute  which  gives  the  court  exclusive  jurisdiction  for  the 
winding  up  of  the  estates  of  insolvents,  because  it  has  many 
times  been  held  by  the  United  States  courts  that  cases  of  a 
similar  character  where  particular  courts  were  given  exclu- 
sive jurisdiction,  as  in  matters  of  probate,  were  yet  and 
notwithstanding  those  statutes  still  removable  if  the  riglit 
belonged  to  the  plaintiff.  Under  our  statute,  when  the 
claim  was  filed  and  exceptions  were  taken  by  the  assignee 
and  a  reply  was  filed  by  the  receiver,  an  issue  was  formed 
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which  practically  was  th(i  assertion  of  the  claim  on  the  one 
side  and  a  denial  of  its  validity  on  the  other.  The  claim 
was  not  established  by  the  simple  levy  of  the  assessment  by 
the  comptroller,  nor  was  it  at  all  determined  by  the  transfer 
of  the  stock  in  the  general  deed  of  assignment.  Under  the 
issue  the  receiver  was  bound  to  prove  his  appointment,  the 
action  of  the  comptroller  and  the  ownership  of  the  stock. 
This  renders  it  quite  apparent  that  as  the  term  is  under- 
stood in  the  law  the  receiver  was  a  plaintiff,  and  that  his 
right  to  remove  must  be  measured  by  his  position.  This 
principle  was  recognized  in  Tullock  v.  Webster  County  et  aL, 
40  Fed.  Rep.  707 ;  Welles  v.  Stout,  38  Fed.  Rep.  67 ;  /Ken- 
nedy V.  Q-ibson,  8  Wall.  498. 

On  principle  as  well  as  on  authority  it  must  be  held  that 
the  receiver  was  a  plaintiff  and  had  no  right  to  remove  the 
cause.  Whether  he  would  have  had  a  right  to  bring  suit 
directly  in  the  federal  court  against  the  assignees  to  enforce 
his  claim  and  collect  it  out  of  the  assets  is  a  matter  which  we 
need  not  consider.  He  did  not  take  this  course  but  submitted 
himself  to  the  jurisdiction  of  the  state  court,  and  on  the  ren- 
dition of  an  adverse  judgment  is  bound  unless  he  can  success- 
fully contest  the  validity  of  the  judgment. 

There  is  another  question  presented  which  is  measurably 
incidental  and  about  which  perhaps  it  is  not  indispensable 
that  we  express  an  opinion.  We  regard  it  as  involved  and 
decide  it.  It  wUl  be  remembered  that  at  the  time  of  the  as- 
signment Riethmann  was  the  holder  of  1057  shares  of  the 
capital  stock  as  proved  by  the  bank  books.  These  shares 
were  included  in  the  inventory  annexed  to  Riethmann's  as- 
signment. When  the  assignees  filed  their  inventory  in  court 
in  compliance  with  the  statute  they  were  mentioned.  Though 
not  otherwise  than  in  these  particulars  was  anything  done  by 
either  the  assignor  or  assignees  with  reference  to  the  transfer 
of  this  particular  stock  nor  was  it  otherwise  accepted  by  the 
assignees.  These  circumstances  and  these  facts  are  used  as 
the  basis  of  an  argument  to  the  point  that  the  assignees  be- 
came by  the  transfer  stockholders  and  therefore  liable  to  pay 
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the  assessment.  The  argument  was  originally  used  to  sup- 
port one  proposition  ;  that  all  the  assets  that  passed  to  the 
assignees  were  by  reason  of  this  acceptance  subject  to  the 
payment  of  the  assessment  to  the  exclusion  of  the  claims  of 
all  other  creditors.  We  do  not  regard  this  as  tenable  because 
we  are  quite  of  the  opinion  that  the  liability  of  the  assignees 
to  pay  this  assessment  or  any  part  of  it  is  not  to  be  deter- 
mined or  measured  by  their  acts  with  reference  to  it.  Whether 
there  would  be  circumstances  under  which  an  assigned  es- 
tate would  be  bound  by  assessments  we  do  not  determiae. 
Whether  if  the  assignee  had  seen  fit  to  treat  the  stock  as  part 
of  the  estate  the  estate  would  be  holden  we  do  not  decide. 
It  is  quite  clear  that  the  assignees  took  no  direct  action  as 
stockholders,  they  accepted  the  deed  and  filed  then-  reports. 
The  matter  of  the  acceptance  and  the  matter  of  the  liability, 
as  we  look  at  it,  cannot  be  controlled  or  determined  by  these 
considerations.  If  the  bank  had  been  a  going  concern  and 
the  assignees  had  attended  meetings  of  the  corporate  body 
and  they  had  participated  in  corporate  action,  the  result 
might  have  been  a  stock  liability.  As  a  general  proposition 
this  liability  cannot  attach  \\'ithout  direct,  effective  and  de- 
signed acts  by  the  trustees  having  for  their  purpose  an  inten- 
tion to  assert  title  to  the  stock  and  derive  benefits  from  it. 
'The  cases  agree  on  this  proposition.  Gray  v.  Coffin  et  aL,  9 
Cush.  192 ;  American  File  Co.  v.  G-arrett,  110  U.  S.  288. 

But  there  is  another  consideration  which  must  determine 
this  matter  of  a  stock  liability  adversely  to  the  appellant's 
contention.  As  a  general  rule  whenever  an  estate  passes  to 
an  assignee  for  distribution  among  creditors,  the  assignee  is 
not  obligated,  more  than  that,  lie  is  bound  to  decline,  to  ac- 
cept assets  which  will  prove  onerous  to  the  estate  and  a  bur- 
den rather  than  an  asset.  The  discretion  with  respect  to 
assets  of  this  character  is  not  committed  wholly  to  the  as- 
signee for  it  has  been  adjudged  by  the  supreme  court  of  the 
United  States  that  if  the  assignee  should  attempt  to  accept 
assets  which  would  prove  a  burden  mther  than  an  advantage, 
the  creditors  would  not  be  without  remedy  and  they  might 
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apply  to  the  court  having  original  jurisdiction  in  the  matter 
to  compel  him  to  take  the  course  which  was  for  the  best  in- 
terests of  the  creditors  generally.  Glenny  v.  Langdon^  98 
U.  S.  20;  American  File  Co.  v.  G-arrett,  supra;  Q-lenn^  Trus- 
tee, V.  Howard  and  Savage,  65  Md.  40 ;  Say  re  v.  Glenn,  87 
Ala.  631 ;  Ragsdale  v.  Winnsboro  Nat.  Bank,  23  S.  E.  Rep.  947. 
The  antecedent  discussion  disposes  of  all  the  questions 
which  are  in  their  nature  interlocutory,  and  leaves  only  the 
one  question  which  is  decisive  of  the  appeal.  The  case  has 
been  a  long  time  before  the  court ;  it  has  been  twice  argued 
and  twice  briefed.  On  the  original  argument  the  contention 
of  the  government  was  that  the  claim  filed  by  the  receiver 
was  to  be  treated  as  a  preferred  one,  and  that  the  assignee 
was  bound  to  pay  it  in  its  entirety  providing  he  realized  from 
the  assigned  property  enough  to  pay  the  amount  of  it.  On 
the  original  hearing  we  disputed  this  proposition  and  reached 
a  conclusion  adverse  to  the  appellant.  This  position  is  sup- 
ported by  a  recent  case  involving  a  similar  question.  In  rr 
Bmr>Vi<  Estate,  50  Pac.  Rep.  226.  On  the  subsequent  hear- 
ing however,  counsel  for  the  government  assumed  a  very 
different  position.  It  was  admitted  on  the  argument  that 
the  stock  never  came  into  the  possession  of  the  assignee  but 
was  in  the  possession  of  another  and  held  as  collateral  for  a 
loan  made  prior  to  the  assignment  and  perhaps  prior  to  the 
failure  of  the  bank  so  that  the  question  last  discussed  was 
virtually  eliminated  from  the  case.  Counsel  admitted  that 
the  claim  filed  by  the  receiver  was  not  a  claim  entitled  to  a 
preference  in  the  distribution  of  the  assets  at  all,  but  was 
simply  a  claim,  demand,  or  liability  which  the  receiver  might 
file  with  the  assignee,  have  allowed  among  the  other  claims 
and  demands  against  the  assigned  estate,  and  thereby  become 
entitled  to  participate  with  the  other  creditors  in  the  distri- 
bution. This  position  was  supported  by  argument  based  on 
the  cases,  federal  and  state,  which  have  discussed  the  ques- 
tion of  the  nature,  character,  and  extent  of  this  stock  liability, 
and  our  own  state  statutes  concerning  assignments  as  well  as 
similar  enactments  in  other  states  under  which  these  claims 
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have  been  held  provable  before  an  assignee  and  entitled  to 
dividends  accordingly.  On  these  bases  the  case  has  been 
re-examined.  This  entirely  distinct  position  presented  and 
argued  for  the  first  tiiue  on  the  rehearing  has  led  ns  to  a  dif- 
ferent conclusion  and  to  modify  the  original  opinion. 

The  question  of  the  nature  and  character  of  this  stock  lia- 
bility has  been  the  subject  of  considerable  judicial  examina- 
tion. It  has  been  considered  by  the  federal  courts  when  they 
have  construed  the  congressional  act  which  provides  for  it 
and  in  many  states  where  the  courts  have  interpreted  stat- 
utes which  have  been  passed  with  reference  to  the  liability 
of  stockholders  of  manufacturing  and  other  corporations. 
The  courts  almost  universally  agree  in  their  conclusions  al- 
though they  are  not  in  entire  unison  in  the  reasoning  by 
which  the  opinions  are  supported.  When  we  come  to  the 
examination  of  a  federal  statute  we  unhesitatingly  follow  the 
supreme  court  of  the  United  States  in  its  construction  pro- 
viding this  construction  is  unaffected  by  state  legislation. 
In  determining  what  this  stock  liability  is,  the  courts  all  agree 
that  it  is  of  a  contractual  character  and  they  nearly  all  con- 
cede that  the  liability  arises  at  the  time  the  corporation  con- 
tracts the  debt  when  the  liability  of  the  stockholder  is  sought 
to  be  enforced  in  order  to  discharge  it.  A  good  many  of  the 
cases  put  it  as  primary  liability;  others  as  a  contract  entered 
into  at  the  time  the  debt  is  incurred  either  by  the  sale  of 
goods  or  in  any  other  commercial  transaction  ;  others  say,  it 
is  precisely  the  same  as  though,  when  the  debt  was  contracted, 
the  stockholder  had  executed  a  bond  to  pay  the  debt  in  case 
the  bank  should  default.  The  supreme  court  said  in  the 
Irons  case  which  will  be  cited :  "  The  individual  liability  of 
the  stockholders  is  an  essential  element  in  the  contract  by 
which  the  stockholders  become  members  of  the  corporation. 
It  is  voluntarily  entered  into  by  subscribing  for  and  accept- 
ing shares  of  stock.  Its  obligation  becomes  a  part  of  every 
contract,  debt,  and  engagement  of  the  bank  itself,  as  much 
so  as  if  they  were  made  directly  by  the  stockholder  instead 
of  by  the  corporation.     There  is  nothing  in  the  statute  to  in- 
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dicate  that  the  obligation  arising  upon  these  undertakings 
and  promises  should  not  have  the  same  force  and  effect,  and 
be  as  binding  in  all  respects,  as  any  other  contracts  of  the 
individual  stockholdei-s."  The  leading  case  on  this  question 
is  Conumj  V.  Mc'Collough,  a,nd  aM  the  later  authorities  adopt 
the  rule  which  that  case  expresses.  We  may  therefore  take 
it  as  thorouglily  well  established  that  this  stock  liability  is 
one  of  contract ;  that  it  has  its  inception  at  the  time  the  in- 
solvent corporation  contracts  the  debts ;  that  an  assessment 
may  be  levied  or  an  action  may  be  brought  and  payment  co- 
erced out  of  the  fund  resulting  from  the  levy  or  in  the  suit 
to  enforce  the  stock  liability.  There  is  no  apparent  differ- 
ence in  the  two  cases.  Hawthorne  v.  Calef,  2  Wall.  10  ;  Rich- 
mond V.  Irons,  121  U.  S.  27  ;  Stuart  v.  Hat/den,  18  Supreme 
Court  Rep.  274;  Corniny  v.  MeCuUough,  1  Comstock,  47  ; 
Brown  v.  Hitchcock,  36  Ohio  St.  667  ;  JVorris  v.  Wrenschall, 
34  Md.  492 ;  Fuller  v.  Ledden,  87  111.  310  ;  Gebhard  v.  Eani- 
uian,  7  Minn.  56;  Mokelumne  Hill  Canal  ^  Mininy  Co.  v. 
Woodbury,  14  Cal.  265 ;  ErieL^on  v.  Nesmith  et  al,  46  N.  H. 
371 ;    Witters  v.  Sowles,  32  Fed.  Rep.  130. 

Starting  with  this  proposition  it  is  impossible  to  escape  the 
conclusion.  Our  statute  by  which  this  case  is  controlled  was 
passed  in  1885.  It  is  similar  in  its  terms  to  the  Illinois  stat- 
ute, and  it  certainly  warrants  a  similar  construction.  We 
nowhere  find  in  that  act  a  definition  of  the  word  "claims  "  by 
which  what  is  provable  before  the  assignee  is  almost  univer- 
sally denominated  in  the  act.  Everywhere  in  it  the  things  prov- 
able are  called  claims  or  demands,  in  one  case,  liabilities,  but 
nowhere  except  as  to  those  not  yet  due  are  they  called  debts. 
Whenever  the  words  claims,  demands  and  liabilities  have  been 
the  subject  of  judicial  construction,  it  has  always  been  agreed 
that  they  have  a  broader  significance  than  the  word  debts.  The 
statute  evidently  intended  to  provide  that  all  claims  existing 
against  the  assignor  at  the  time  of  his  conveyance  should  be 
provable  before  the  assignee,  and  share  in  the  dividends.  Since 
as  we  have  already  seen  and  determined,  the  stock  liability  was 
created  at  the  time  that  the  bank  incurred  the  debts  which  are 
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represented  by  this  claim  filed  by  the  receiver,  it  must  follow 
that  the  demand  existed  prior  to  the  time  of  the  transfer. 
The  levy  of  the  assessment  by  the  comptroller  was  simply 
a  computation  and  the  commercial  expression  of  the  result 
of  the  examination  by  the  government,  and  the  determina- 
tion of  the  exact  condition  of  the  affairs  of  the  bank.  It 
sufficiently  appears  from  the  record  that  the  bank  was  insol- 
vent when  it  closed  its  doors.  If  that  is  true,  then  there  was 
a  stock  liability  antecedently  contracted  when  the  bank  in- 
curred the  debts  which  were  unpaid,  and  which  forced  it 
into  insolvency,  and  this  was  prior  to  the  time  the  assign- 
ment was  executed.  Under  these  circumstances  we  cannot 
but  regard  this  assessment  as  a  claim  or  a  demand  owed  by 
the  stockholder  Riethmann  at  the  time  the  bank  became 
insolvent,  as  well  as  at  the  time  the  bank  contracted  the 
debts.  It  is  possible  that  had  our  statute  used  the  legal 
term  debt  and  no  other,  we  might  not  have  been  able  to 
reach  this  conclusion,  but  since  it  uses  the  words  claims, 
demands  and  liabilities  exclusively,  in  determining  what 
may  be  presented,  what  may  be  proved,  and  what  may  share 
ill  the  dividends,  we  must  conclude  that  a  claim  of  this  de- 
scription, thus  maturing  and  existing  prior  to  the  time  the 
deed  was  executed,  is  entitled  to  a  distributive  share  in  the 
estate.  This  doctrine  has  been  recognized  in  many  cases, 
and  claims  of  a  similar  description  have  been  held  provable 
before  assignees.  Readiny  Iron  Works  —  Sweatman'' s  Appeal, 
150  Pa.  St.  369 ;  Estate  of  Jamuon  ^  Co.,  163  Pa.  St.  143 ; 
Suppiyer  v.  Gruaz,  137  111.  216  ;  Parker  v.  ffn/l,  46  111.  App. 
472  ;  Smith  v.  Goodman,  149  111.  76 ;  Pittshury  ^  Steuhenville 
R.  R.  Co.'s  Appeal,  2  Grant's  Cases,  161 ;  Matter  of  Ives,  25 
Abbotts's  New  Cases,  63 ;  Deut  v.  Matteson,  73  N.  W.  Rep. 
416 ;  Hoijle  v.  Scudder,  32  Mo.  App.  372 ;  In  re  Assignment 
of  Rea,  82  la.  231 ;   FaruudI  v.  Myers,  69  Mich.  179. 

We  have  therefore  decided  tliat  this  claim  is  provable  be- 
fore the  assignee.    The  record,  however,  is  not  in  such  shape 
as  to  enable  us  to  determine  the  limits  within  which  the  re- 
ceiver is  entitled  to  dividends.     It  is  of  course  true  that  so 
Vol.  XI — 35 
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far  as  the  individual  estate  of  J.  J.  Riethmann  is  concerned, 
he  having  been  the  stockholder,  the  receiver  is  entitled  with 
all  the  rest  of  Riethmaun's  creditors  to  share  in  the  distribu- 
tion of  whatever  individual  estate  passed  to  the  assignee  by 
Riethmann's  conveyance.  As  we  understand  it,  the  same  rule 
applies  to  the  assigned  estate  of  J.  J.  Riethmann  &  Co.  So 
far  as  we  are  advised  by  the  record  this  was  a  partnership 
composed  of  Riethmann  and  others  and  the  transfer  executed 
by  the  firm  conveyed  the  firm  property  to  the  assignee  in 
trust,  first,  for  the  payment  of  the  firm's  debt,  and  next  for 
the  payment  of  Riethmann's  individual  debts.  How  far  and 
to  what  extent  the  receiver  may  be  entitled  to  share  in  the 
distribution  of  the  assets  of  the  partnership  we  are  not  pre- 
pared to  decide.  That  can  only  be  ascertained  after  a  hear- 
ing in  the  lower  court,  by  wliich  the  character,  amount,  and 
nature  of  the  two  estates  is  determined  and  settled  and 
wherein  also  the  partnership  liabilities  and  individual  debts 
are  ascertained.  Nothing  contained  in  this  case  must  be 
taken  as  a  determination  of  the  extent  of  the  distributive 
share  to  which  the  receiver  is  entitled  in  the  winding  up  of 
the  partnership  estate.  This  question  brings  us  into  a  wholly 
different  domain,  requires  the  settlement  of  entirely  differ- 
ent matters  and  the  query  can  only  be  answered  when  the 
facts  to  which  the  law  must  be  applied  are  exhibited  in  the 
record.  The  present  case  is  simply  an  appeal  from  the  judg- 
ment which  affirmed  the  disallowance  of  the  claim  by  the 
assignee.  No  other  question  is  before  us.  We  have  only 
decided  that  the  claim  filed  by  the  receiver  was  one  which 
was  provable  before  the  assignee  and  the  receiver  is  entitled 
to  whatsoever  the  law  gives  him. 

The  foregoing  discussion  disposes  of  all  the  questions  which 
we  regard  as  legitimately  presented  and  as  the  result  of  it 
the  judgment  affirming  the  disallowance  of  the  claim  must 
be  reversed. 

Beversed. 
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ACCIDENT  INSURANCE:  See  INSURANCE— LIFE. 

ACCORD  AND  SATISFACTION: 

New  Ageeement. — A  aew  agreement  or  promise  may  be  held  to  be 
an  accord  and  satisfaction  of  a  prior  agreement,  but  in  order  that  a  new 
agreement  or  promise,  before  performance,  may  be  pleaded  in  bar  of  an 
action  on  the  old  agreement,  it  must  clearly  appear  that  the  new  agree- 
ment or  promise  was  expressly  accepted  as  a  satisfaction.  Heath  v. 
Vaughn,  384. 

ACTIONS: 

Negligence  —  Death  of  Wrongdoeb  —  Survival  of  Action. — 
Where  a  party  sustains  personal  injuries  through  the  negligence  of  an- 
other, and  the  wrongdoer  is  killed  by  the  same  act  of  negligence,  the 
injured  party  has  no  right  of  action  against  the  estate  of  the  deceased 
wrongdoer.     Letson  v.  Brown,  11. 

Statutory  Construction — Pleading — Estates  of  Decedents — 
Real  Estate. — Sec.  4691,  Mills'  Ann.  Stat,  which  authorizes  and  makes 
it  the  duty  of  administratoi's  and  executors  to  receive,  take  possession 
of  and  sue  for  and  recover  rents,  issues  and  profits  of  the  real  estate  of 
the  decedent,  dues  not  authorize  the  administrator  to  take  possession 
of  lafids  or  tenements,  nor  to  execute  or  terminate  a  lease,  nor  to  sue  for 
the  ouster  of  a  tenant,  unless  it  be  for  default  in  the  payment  of  rent  or 
other  condition  of  the  lease,  and  in  such  case  it  would  be  necessary  for 
him  to  allege  in  his  complaint  the  facts  required  to  show  his  authority 
to  institute  and  maintain  the  suit  and  the  default  of  the  tenant.  Bupp 
V.  Rupp,  36. 

Public  Works— Action  on  Bond — Mis-joindek.- Where  a  contractor 
to  build  a  state  reservoir  entered  into  bond  running  to  the  people  of 
the  state  of  Colorado,  conditioned  to  peiionu  his  agreement  according 
to  its  terms,  to  the  satisfaction  of  certain  designated  state  officers,  and 
to  discharge,  pay  and  satisfy  all  just  claims  and  demands  and  all  ex- 
penses incurred  in  the  construction  and  completion  of  the  reservoir,  an 
action  may  be  maintained  on  such  bond  in  the  name  of  the  people  of 
the  state  of  Colorado,  and  directed  by  the  chief  executive,  and  conducted 
by  the  attorney  general,  to  enforce  the  payment  of  claims  for  material 
furnished  by  private  parties  to  the  contractor  and  used  in  the  construc- 
tion of  the  reservoir.     And  the  fact  that  the  suit  was  brought  to  enforce 
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the  payment  of  two  different  claims  due  to  two  different  parties  did  not 
constitute  a  misjoinder  of  causes  of  action.  The  People^  Use  C.  F.  <fc  I. 
Co.  y.  Dodge  et  al.,  177. 

Action  to  Recover  Pebsonal.  Propebty  —  Alternative  Judg- 
ment.— ^In  an  action  by  a  pledgor  to  recover  from  tlae  pledgee  mining 
stock  that  had  been  pledged  to  secure  a  loan,  or  its  value,  the  defend- 
ant cannot  complain  that  the  judgment  was  only  for  the  return  of  the 
stock  instead  of  being  in  the  alternative  for  the  return  or  for  its  value. 
Colburn  v.  Riley,  184. 

Same. — In  an  action  for  the  recovery  of  mining  stock  or  its  value, 
where  the  answer  of  defendant  disclosed  that  he  was  in  possession  of 
the  stock  and  that  it  could  be  returned,  an  alternative  provision  in  the 
judgment  for  the  value  of  the  stock  in  case  it  could  not  be  returned  was 
unnecessary.     lb. 

Pledge — Redemption — Equitable  Action. — A  pledgor  may  main- 
tain an  equitable  action  to  redeem  a  pledge,  and  in  such  action  the  court 
may  order  the  pledgee  to  deliver  the  pledged  property  into  court  within 
acertain  time,  instead  of  merely  giving  judgment  for  possession  and  leav- 
ing the  plaintiff  to  the  ordinary  processes  of  the  court  to  enforce  the  judg- 
ment,    lb. 

ADMINISTRATORS:  See  ESTATES  OF  DECEDENTS. 
AMENDMENTS:  See  PLEADING. 

APPEALS  AND  WRITS  OF  ERROR: 

Practice — Reversal — New  Trial. — A  general  judgment  of  rever- 
sal by  an  appellate  court  sends  the  case  back  for  trial,  with  the  same 
rights  to  litigants  as  though  no  trial  had  been  had  and  no  judgment 
entered.     Dickson  et  al.  v.  First  Nat.  Bank  of  Longmont,  154. 

Same. — Where  the  court  of  appeals  reversed  a  case  because  the  evi- 
dence was  insufficient  to  support  the  judgment,  the  case  being  sent 
back  to  the  trial  court,  it  was  error  for  that  court  to  dismiss  the  case 
without  giving  the  parties  another  trial.  The  parties  were  entitled  to 
another  hearing  and  if  their  evidence  was  not  strengthened  so  as  to 
come  within  the  opinion  of  the  court  of  appeals,  the  trial  court  would 
then  properly  enter  a  judgment  of  nonsuit.     lb. 

Probate  Matters — Final  Judgment. — Under  sec.  3,  Laws,  1891, 
page  109,  the  district  court  has  jurisdiction  to  review  the  action  of  the 
county  court  in  probate  matters  without  regard  to  the  finality  of  such 
order  or  judgment,  but  no  appeal  lies  from  the  decision  of  the  district 
court  to  the  court  of  appeals  unless  the  action  of  the  county  court  ap- 
pealed from  was  a  final  judgment.     Hamilton  et  al.  v.  Fowler,  175. 

Two  Remedies. — A  party  cannot  pursue  two  remedies  at  the  same 
time.     A  party  desiring  to  have  a  tinal  judgment  of  a  court  reviewed 
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must  do  so  either  by  appeal  or  writ  of  error.  He  cannot  pursue  both 
methods  at  the  same  time.  But  where  a  party  lias  commenced  an  ap- 
peal, and  by  failure  to  file  the  record  within  time  has  lost  his  right  of 
appeal,  he  is  then  by  abandoning  the  appeal,  entitled  to  have  his  case 
reviewed  upon  writ  of  error.     Smith  o.  Morrill  et  al.,  284. 

Right  of  Appeal. — Where  in  a  replevin  suit  the  plaintiff  recovered 
judgment  against  the  defendant,  but  it  was  adjudged  that  an  inter- 
venor  had  a  prior  lien  on  the  property,  an  appeal  by  the  plaintiff  from 
the  judgment  giving  the  intervenor  a  prior  lien,  did  not  deprive  the  de- 
fendant of  the  right  to  afterwards  have  the  judgment  reviewed  on  writ 
of  error.     Bruce  c.  Horn,  316. 

APPEAL  BONDS: 

Liability  of  Sueeties. — On  an  appeal  from  the  county  court  to 
the  district  court,  the  county  court  made  an  order  fixing  the  time  within 
which  the  bond  should  be  filed,  and  directing  that  it  be  approved  by 
the  clerk.  Within  the  time  a  bond  was  presented  to  the  clerk  and  filed, 
but  he  declined  to  enter  an  order  of  approval.  On  the  same  day  the 
sureties  notified  the  clerk  that  they  withdrew  from  the  bond,  and  also 
notified  the  obligee  in  the  bond  that  they  withdrew.  Afterwards,  and 
at  the  same  term  of  court  the  county  court  on  motion  of  the  principal 
obligee  approved  the  bond  nunc  pro  tunc  as  of  the  day  of  its  filing. 
Held,  that  in  an  action  on  the  bond  an  answer  by  the  sureties  setting 
up  the  foregoing  facts  and  the  further  fact  that  the  principal  obligors 
had  induced  them  to  sign  the  bond  by  representation  that  befoi'e  filing 
they  would  secure  the  signature  of  a  certain  other  person  as  surety  and 
failed  to  do  so,  stated  no  defense  to  the  actiou,  and  a  demurrer  on  that 
ground  should  have  been  sustained.     Irwin  c.  Crook  et  al.,  172. 

Liability  of  Sureties. — Upon  affirmance  of  a  judgment  on  appeal 
and  a  failure  to  pay  the  judgment  the  liability  of  the  sureties  on  the 
appeal  bond  became  absolute.  The  obligee  in  the  bond  is  not  required 
to  exhaust  his  remedy  against  the  principal  nor  to  proceed  against  the 
principal  at  all  before  having  resort  to  the  sureties,  and  he  may  bring 
his  action  against  the  sureties  without  joining  the  principal.  Stein- 
hauer  et  al.  v.  Colmur,  494. 

APPELLATE  PRACTICE: 

Continuance — Discretion  of  Tbial  Coubt. — The  action  of  a  trial 
court  in  refusing  an  application  for  continuance  is  a  matter  of  discretion 
with  that  court,  and  is  reversible  only  in  case  of  manifest  abuse  of  dis- 
cretion.    Keeyan  o.  Donnelly,  SI. 

Saks — Absence  of  Counsel. — Before  an  appellate  court  will  hold  a 
refusal  of  a  continuance  on  account  of  absence  of  counsel  as  an  abuse  of 
discretion,  it  must  appear  that  tlie  complaining  party  was  or  might  have 
b«en  prejudiced  thereby.     lb. 
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Instructions — Exceptions. — An  objection  and  exception  to  instruc- 
tions which  fail  to  call  the  attention  of  the  trial  court  to  the  error  com- 
plained of  are  not  available  to  cause  a  review  of  the  instructions  on  appeal. 
The  D.,  T.  &  F.  W.  R.  B.  Co.  v.  The  Pulaski  Ir.  Ditch  Co.,  41. 

Findings  of  Fact. — Findings  of  fact  by  the  trial  court  will  not  be 
disturbed  on  appeal  where  there  is  evidence  to  support  them,  unless 
manifestly  against  the  weight  of  the  evidence.     Schoyer  v.  Leif,  49. 

Evidence — Findings  of  Fact. — Where  on  all  the  evidence  offered 
the  trial  court  concludes  that  tlie  facts  are  with  the  successful  party, 
the  appellate  court,  except  under  very  exceptional  circumstances,  will 
not  disturb  the  judgment  because  it  is  unsupported  by  the  evidence. 
Clifford  V.  Gienger  et  al.,  83. 

NoNPBE JUDICIAL  Ebbob. — The  rejection  of  e\ideuce  that  only  bears 
remotely  on  the  question  at  issue  which  is  established  by  direct  proof, 
if  an  error,  is  one  which  could  not  affect  the  result  and  is  not  prejudi- 
cial.    Rarick  et  al.  v.  Vandevier,  116. 

Pbesumptions. — Where  the  assignee  of  an  insolvent  estate  filed  his 
report  which  was  objected  to  by  tlie  creditors,  and  was  referred  to  a  ref- 
eree, and  the  assignee  objected  to  tlie  report  of  the  referee  and  appealed 
from  the  judgment  entered  on  the  report,  neither  the  deed  of  assignment 
nor  the  order  appointing  the  referee  being  contained  in  the  record,  the 
referee  will  be  presumed  to  have  acted  within  his  powers,  and  the  find- 
ings and  judgment  of  the  court  will  be  presumed  to  be  correct  so  far  as 
they  depended  on  the  deed  of  assignment  and  order  of  reference.  Per- 
dew  V.  Creditors  of  Coffin^s  Estate.  157. 

Findings  of  Referee. — The  findings  of  a  referee  stand  as  to  their 
conclusiveness  in  an  appellate  court  the  same  as  the  verdict  of  a  jury  or 
the  findings  of  a  court,  and  where  these  findings  are  supported  by  the 
evidence  and  are  not  manifestly  against  the  weight  of  the  evidence,  they 
will  not  be  disturbed  by  an  appellate  court.     lb. 

Findings  of  Trial  Court. — Appellate  courts  will  not  be  bound  by 
the  findings  of  the  trial  court  where  there  is  a  total  absence  of  evidence, 
or  where  the  appellate  tribunal  is  firmly  satisfied  that  it  is  insufficient  to 
uphold  the  decree  and  the  judgment  is  radicallj'  wrong.  Brinker  et  al. 
V.  The  U.  P.,  D.  &  G.  Ry.  Co.,  166. 

Incompetent  Evidence. — A  judgment  will  be  reversed  on  account  of 
the  admission  of  incompetent  evidence  even  where  the  trial  is  to  the 
court,  if  there  was  no  other  evidence  on  which  to  base  the  findings  of 
the  court.     lb. 

Omission  fbom  Record. — The  omission  of  unimportant  evidence,  not 
bearing  on  the  main  issue,  from  the  bill  of  exceptions,  does  not  preclude 
an  examination  of  the  bill  of  exceptions  on  appeal.  D.  <fc  R.  G.  R.  R. 
Co.  V.  Andrews,  204. 

Findings  of  Referee. — Where  the  matters  in  issue  in  an  action  were 
referred  to  a  party  to  hear  evidence  and  report  his  finding  of  fact  and 
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conclusions  of  law  to  the  court,  the  fact  that  in  the  order  of  reference 
he  was  designated  as  "  special  master,"  instead  of  a  referee,  did  not  affect 
his  authority.  By  the  order  of  reference  he  became  a  referee  for  the 
purposes  for  which  he  was  appointed  with  all  the  powers,  prerogatives 
and  duties  which  our  statute  and  the  order  of  the  court  laid  on  him. 
The  findings  of  fact  by  the  referee,  approved  by  the  lower  court,  are 
binding  on  the  court  of  appeals,  if  they  are  sustained  by  the  evidence, 
or  if  they  rest  on  conflicting  testimony.  The  United  Water  Works  Co. 
V.  The  Farmers^  Loan  and  Trust  Co.,  225. 

Appeals  and  Wbits  of  Error — Two  Remedies.— A  party  cannot 
pursue  two  remedies  at  the  same  time.  A  party  desiring  to  have  a  final 
judgment  of  a  court  reviewed  must  do  so  either  by  appeal  or  writ  of 
error.  He  cannot  pursue  both  methods  at  the  same  time.  But  where  a 
party  has  commenced  an  appeal,  and  by  failure  to  file  the  record  within 
time  has  lost  his  right  of  appeal,  he  is  then  by  abandoning  the  appeal, 
entitled  to  have  his  case  reviewed  upon  writ  of  error.  Smith  v.  Morrill 
et  at.,  284. 

Pleading. — Where  a  case  is  tried  in  all  respects  as  though  the  an- 
swer was  suflficieut  as  a  general  denial  to  put  in  issue  the  allegations  of 
the  complaint,  without  objection  in  the  lower  court,  an  objection  to  the 
form  of  the  answer  raised  for  the  first  time  on  appeal  will  not  be  con- 
sidered.     Gallup  V.  Worttnann  et  al.,  308. 

Appeals  and  Writs  of  Error. — Where  in  a  replevin  suit  the  plain- 
tiff recovered  judgment  against  the  defendant,  but  it  was  adjudged  that 
an  intei'venor  had  a  prior  lien  on  the  property,  an  appeal  by  the  plaintiff 
from  the  judgment  giving  the  intervenor  a  prior  lien,  did  not  deprive 
the  defendant  of  the  right  to  afterwards  have  the  judgment  reviewed 
on  writ  of  error.     Bruce  v.  Horn,  316. 

Judgments — Reasons  of  Court. — A  judgment  will  not  be  reversed 
because  the  reasons  given  by  the  court  are  erroneous,  if  there  is  sufficient 
in  the  record  to  sustain  it  on  other  grounds.     Miller  et  al.  v.  Slaght,  358. 

Abstract  of  Record. — Rule  16  of  the  court  of  appeals  requires  the 
appellant  or  plaintiff  in  error  to  file  with  the  clerk  a  printed  abstract  of 
the  record  which  shall  fully  state  the  points  from  the  record  relied  on 
for  reversal.  It  is  not  enough  to  set  forth  in  the  abstract  instructions 
refused  without  those  given;  and  it  is  not  enough  to  set  forth  botli  with- 
out the  evidence.  The  court  will  not  consider  instructions  refused  un- 
less the  abstract  also  sets  forth  the  instructions  given  and  the  evidence. 
Otto  &  Schleter  v.  Hill,  431. 

Harmless  Error. — Notwithstanding  an  order  dismissing  a  party 
from  the  case  and  striking  her  pleading  from  the  files  was  technically 
erroneous,  yet  if  assuming  all  the  allegations  of  the  pleading  to  be  true 
the  final  result  must  still  have  been  the  same  as  it  was,  the  error  was 
harmless  and  would  not  warrant  a  disturbance.  Tom  Boy  Oold  Mines 
Co.  et  al.  V.  Oreen  et  al.,  447. 
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Assignment  of  Errob.^Ad  assignment  of  error  based  on  the  rul- 
ings of  the  trial  court  upon  the  admissibility  of  evidence,  that  fails  to 
specify  any  particular  ruling,  admitting  or  rejecting  evidence,  to  which 
objection  is  made,  will  not  be  considered.  Board  of  Com'rs,  Las  Animas 
County,  V.  Stone  &  Goodale,  476. 

Evidence — Exceptions. — Error  cannot  be  predicated  on  the  admis- 
sion of  evidence,  over  objection,  unless  an  exception  be  taken  to  the 
ruling  of  the  court  admitting  the  evidence.  The  Mount  Wilson  O.  <fe  8. 
M.  Co.  V.  Burbridge. 

APPROPRIATIONS: 
Office  and  Officebs — Salary. — Where  a  statute  creating  an  oflfice 

provides  that  the  salary  shall  be  paid  "  out  of  any  moneys  appropriated 
for  that  purpose,"  the  statute  itself  is  not  an  appropriation,  and  u»itil 
;in  appropriation  is  made  no  salary  can  be  paid  to  the  officer.  Parks  v. 
Hayes,  415. 

Auditing  Boakd. — Where  by  act  of  the  legislature  a  fund  was  cre- 
ated for  the  purpose  of  paying  a  casual  deficiency  in  the  revenue  and  a 
board  was  created  by  the  act,  by  whom  all  claims  should  be  audited  be- 
fore they  could  be  paid  out  of  the  fund,  mandamus  could  not  be  main- 
tained against  the  auditor  of  state  to  compel  him  to  issue  a  warrant 
against  such  fund  on  a  claim,  unless  it  had  been  presented  to  and  al- 
lowed by  the  auditing  board.     lb. 

Statutory  Construction. — Where  an  act  of  the  legislature  created 
a  fund  to  pay  a  casual  deficiency,  creating  a  board  to  audit  all  claims  to 
be  paid  out  of  said  fund,  and  providing  that  said  act  should  not  be 
revised,  amended  or  repealed  until  the  total  amount  of  indebtedness 
therein  provided  for  was  wholly  paid,  and  a  subsequent  act  of  the  same 
legislature  appropriated  a  certain  amount  of  said  fund,  or  so  much 
thereof  as  might  be  necessary  to  pay  the  balance  of  the  salaries  of  the 
inspector  of  the  metalliferous  mines  and  his  assistants,  and  directed  the 
auditor  to  issue  his  warrants  to  the  parties,  naming  them,  for  the  sums 
then  justly  due,  and  from  time  to  time  as  the  same  might  become  due, 
but  in  naming  the  amount  to  be  paid  one  of  the  assistants,  the  auditor 
was  directed  to  draw  his  warrant  for  a  certain  sum,  without  the  quali- 
fying words,  "now  justly  due  and  from  time  to  time  as  the  same  might 
become  due;"  held  that  the  two  acts  should  be  construed  together,  and 
that  it  was  not  intended  to  appropriate  a  specific  sum  to  the  assistant 
inspector,  but  that  it  was  intended  to  provide  for  the  payment  of  such 
amount  as  the  auditing  board  might  determine  was  due.     lb. 

Mandamus. — Legislative  appropriations  are  not  conclusive  on  the  au- 
ditor and  treasurer  of  the  state,  but  they  have  the  power  and  it  is  their 
duty  to  determine  the  legality  of  an  appropriation,  and  before  a  manda- 
mus would  issue  to  compel  the  auditor  to  issue  a  warrant  upon  a  claim, 
the  claimant  must  show  in  his  alternative  writ  the  character,  amount 
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and  source  of  the  claim,  and  state  as  in  a  pleading  a  cause  of  action,  in 
order  that  it  might  be  determined  nn  the  issues  raised  by  the  answer 
whether  or  not  the  claim  was  a  legitimate  one.     lb. 

Specific  Fuxd. — Where  an  appropriation  is  made  from  a  specific 
fund  and  the  fund  has  been  legally  exhausted,  the  auditor  cannot  be 
compelled  to  issue  a  warrant  against  such  fund.     lb. 

ARBITRATION: 

CoirrBACTS — Stipitlation  fob  Arbitbation. — Where  a  contract  pro- 
vided that  if  any  difference  should  arise  between  the  parties  it  should 
be  submitted  to  arbitration,  the  word  difference  meant  disagreement, 
and  the  mere  failure  to  pay  a  sum  of  money  due  under  the  contract  was 
not  such  difference  or  disagreement  between  the  parties  as  required  an 
arbitration  before  suit  brought.     Fravert  v.  Fesler  et  al.,  387. 

Same — Waiveb. — In  an  action  on  a  contract  in  which  it  was  stipu- 
lated, that  in  case  of  difference  between  the  parties  it  should  be  sub- 
mitted to  arbitrators,  and  neither  the  complaint  nor  the  answer  made 
any  claim  on  account  of  the  stipulation,  it  must  be  held  to  have  been 
waived  by  both  parties.     76. 

Practice — Damage. — In  an  action  against  a  municipal  corporation 
for  damage  to  property  caused  by  building  a  \iaduct,  where  the  parties 
agreed  to  submit  under  direction  of  the  court  to  two  commissioners  the 
question  of  what  damage  was  suffered  if  any,  the  city  attorney  being 
authorized  to  make  such  agreement  on  behalf  of  tlie  city  by  a  resolu- 
tion of  the  city  council,  and  the  questions  were  submitted  as  agreed 
and  the  commissioners  returned  their  findings  in  accordance  with  the 
agreement  and  direction  of  the  court,  which  report  was  not  at  the  time 
objected  to  by  either  party,  held  that  the  findings  of  the  commissioners 
were  binding  on  both  parties,  and  it  was  error  for  the  court  to  afterwards 
submit  the  question  of  damage  to  a  jury.  The  Shutt  Investment  Co.  v. 
The  City  of  Pueblo,  432. 

Same. — Where  in  an  action  for  damage  the  question  of  damage  was 
by  agreement  of  both  parties  submitted  to  commissioners  to  deter- 
mine, the  fact  that  the  appointment  and  course  of  the  commissioners 
was  not  in  accordance  with  the  common  law  and  did  not  follow  the 
statutory  course  of  arbitration,  would  not  entitle  a  party  to  have  the 
question  of  damage  submitted  to  a  jury,  unless  the  report  of  the  com- 
missioners be  first  set  aside.  The  parties  having  agreed  to  the  method 
of  appointment  and  course  of  the  commissioners,  are  bound  by  their 
acts  unless  a  showing  is  made  of  misconduct  on  the  part  of  the  com- 
missioners such  as  would  authorize  the  court  to  set  aside  the  report.    lb. 

ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS: 

Removal  of  Causes — Claims  against  Assignees. — A  claim  filed, 
with  an  assignee  for  the  benefit  of  creditors,  against  the  insolvent  estate 
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and  resisted  by  the  assipfnee  constitutes  a  proceeding:  in  court  underour 
statute.  The  claimant  in  such  case  is  a  plaintiff  as  tlie  terra  is  under- 
stood in  tlie  law.  As  the  present  statutes  of  the  United  States  do  not 
give  to  plaintiffs  the  right  to  remove  causes  from  the  state  to  the  United 
States  courts,  a  receiver  of  an  insolvent  national  bank  who  filed  a  claim 
with  an  assignee  was  not  entitled  to  remove  the  cause  to  the  United  States 
court.     Hill  V.  Graham,  536. 

Bank  Stock. — An  assignee  for  the  benefit  of  creditors  who  takes  by 
the  assignment  shares  of  the  capital  stock  of  an  insolvent  national  bank, 
does  not  become  a  stockholder  in  the  bank  so  as  to  be  liable  for  an  as- 
sessment on  the  stock.     Ih. 

Assets. — An  assignee  for  the  benefit  of  creditors  is  not  obligated  to 
accept,  but  is  bound  to  decline  to  accept  assets  which  will  prove  oner- 
ous and  a  burden  to  the  estate.     lb. 

Stock  Assessment — Insolvent  Bank. — An  assessment  made  against 
a  stockholder  in  an  insolvent  n;itional  bank  after  such  stockholder  had 
assigned  his  property  for  the  benefit  of  his  creditors  is  provable  as  a 
claim  against  the  estate  and  is  entitled  to  a  distributive  share  of  the 
assets  in  the  liands  of  the  assignee  where  the  debts  of  the  bank  were 
contracted  and  the  bank  became  insolvent  prior  to  the  assignment  of 
the  stockholder.     lb. 

ASSIGNMENT  OF  ERRORS:  See  APPELLATE  PRACTICE. 

ASSUMPTION  OF  INCUMBRANCE: 

Mortgages. — Where  the  owner  of  several  lots  mortgaged  them  and 
afterwards  sold  one  of  the  lots,  the  purchaser  assuming  and  agreeing  to 
pay  the  mortgage  debt  as  part  of  the  consideration  and  purchase  price, 
and  afterwards  the  mortgagor  deeded  the  other  lots  to  his  wife,  and 
upon  foreclosure  the  first  lot  failed  to  sell  for  enough  to  satisfy  the  mort- 
gage debt,  and  the  wife  to  protect  her  lots  was  compelled  to  pay  the 
balance  of  the  mortgage  debt,  she  had  a  right  of  action  against  the  pur- 
chaser of  the  first  lot  and  was  entitled  to  a  judgment  for  the  amount 
paid  by  her  with  interest.     Cooley  v.  Murray,  241. 

ATTACHMENTS: 

Return — Contradictory  Evidence — Amendment. — The  return  of 
an  officer  upon  a  writ  of  attachment  is  conclusive  against  him  and  the 
sureties  on  his  official  bond,  and  in  a  suit  against  an  officer  and  the 
sureties  on  his  bond  it  was  error  to  admit  evidence  contradicting  the  of- 
ficer's return.  An  incorrect  return  may  be  amended  so  as  to  show  the 
facts,  but  the  amendment  must  be  made  in  the  cause  in  which  the  writ 
issued,  and  when  so  amended  becomes  the  return.  Bishop  v.  Pound- 
stone  et  al.,  73. 

Order  of  Salb — ^Exboution. — Sec.  2013,  Gen.  Stats.  (Mills'  Ann. 
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Stats,  sec.  2713)  provides  that  in  cases  of  attachment  in  justices'  courts. 
if  judcrnient  be  recovered  by  plaintiff  the  justice  shall  issue  an  order  of 
sale  to  tlie  constable,  directing  him  to  satisfy  the  judgment  out  of  tht 
proceeds  of  the  property  attached,  and  if  not  sufficient  to  satisfy  the 
judgment,  execution  shall  issue  as  in  other  cases.  Where  an  attachment 
issued  from  a  justice's  court  was  returned  by  the  constable  as  having 
been  levied  upon  certain  property  of  defendants,  but  that  the  property 
was  afterwards  released,  and  judgment  was  recovered  by  plaintifE  against 
the  defendants  and  sustaining  the  attachment,  as  the  property  attached 
had  been  released  it  passed  out  of  the  jurisdiction  of  the  justice,  and  he 
could  issue  no  order  of  sale  against  it,  and  it  was  proper  to  issue  execu- 
tion upon  the  judgment  at  once  without  having  first  issued  an  order  of 
sale.     lb. 

BILLS  OF  EXCEPTION:  See  APPELLATE  PRACTICE. 

BOARD  OF  PUBLIC  WORKS: 

Office  and  Officebs — FiLiiixG  Vacancy. — Sec.  33,  art.  3  of  the 
charter  of  the  city  of  Denver  (Sess.  Laws,  1893,  page  167)  provides  that 
the  governor  shall  by  and  with  the  advice  and  ctmsent  of  the  senate  ap- 
point a  board  of  public  works,  and  that  the  governor  shall  have  power 
to  fill  vacancies  in  vacation  of  the  senate  by  appointment  in  writing  filed 
with  the  secretary  of  the  state.  Held  that  under  this  section  a  vacancy 
in  the  board  filled  by  the  governor  during  the  vacation  of  the  senate  is 
an  appointment  for  the  balance  of  the  terra,  and  that  it  is  not  necessary 
that  the  appointment  should  be  confirmed  by  the  senate  wlien  it  meets 
before  the  term  expires.  Section  6,  article  4,  of  the  constitution,  which 
authorizes  the  governor  to  fill  vacancies  in  certain  offices  until  the  next 
meeting  of  the  senate,  does  not  apply  to  appointments  to  fill  vacancies 
in  the  board  of  public  works,     Monash  v.  Rhodes,  404. 

BONDS: 

Public  Works — Action  on  Bond — Misjoinder. — Where  a  contractor 
to  build  a  state  reservoir  entered  into  bond  running  to  the  people  of 
the  state  of  Colorado,  conditioned  to  perform  his  agreement  according 
to  its  terms,  to  the  satisfaction  of  oertixiu  designated  state  officers,  and 
to  discharge,  pay  and  satisfy  all  just  claims  and  demands  and  all  expenses 
incurred  in  the  construction  and  completion  of  the  reservoir,  an  action 
may  be  maintained  on  such  bond  in  the  name  of  the  people  of  the  state 
of  Colorado,  and  directed  by  the  chief  executive,  and  conducted  by  the 
attorney  general,  to  enforce  the  payment  of  claims  for  material  furnished 
by  private  parties  to  the  contractor  and  used  in  the  construction  of  the 
reservoir.  And  the  fact  that  the  suit  was  brought  to  enforce  the  pay- 
ment of  two  different  claims  due  to  two  dilTerent  parties  did  not  consti- 
tute a  misjoinder  of  causes  of  action.  People,  Use  C.  F.  tfc  I.  Co.,  v  Dodge 
et  al.,  177. 
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Replevin  Bond— Action  upon— Bubdkn  of  Proof.- In  an  actior. 
upon  a  replevin  bond  the  burden  is  upon  the  plaintiff  to  allege  and  prove 
the  facts  showing  the  failure  of  the  principal  in  the  bond  to  perform  the 
judgment  of  the  court.     Gallup  v.  yVortmann  et  al,  308. 

CiTiBS  AND  Towns— LiCENSK.—Where  the  ordinances  of  a  city  author- 
ize the  issuance  of  license  to  mechanics  following  the  trade  of  plumbers, 
in  order  to  maintain  an  action  for  damage  against  the  city  for  refusing 
to  issue  a  license,  the  plaintiff  must  prove  that  he  has  done  everything 
which  the  ordinances  require.  And  where  it  was  required  that  an  ap- 
plication for  license  must  be  accompanied  by  a  bond  approved  by  the 
city  council,  he  must  prove  that  he  tendered  a  bond  in  the  form  and 
amount  required  and  that  it  was  approved  by  the  council.    Irving  v.  City 

of  Highlands,  364. 

Cities  and  Towns— Tobts.— A  city  is  not  liable  in  tort  for  the  man- 
ner in  which  it  exercises  its  discretionary  and  legislative  powers.  Where 
the  bond  of  an  applicant  for  plumber's  license  was  rejected  by  the  city 
council,  he  should  have  given  a  new  bond  to  meet  the  objection,  or  else 
have  taken  steps  to  compel  the  council  to  approve  the  bond  presented.  lb. 

License.— Where  an  applicant  for  license  as  a  plumber  executed  his 
bond  under  the  name  of  the  North  Denver  Plumbing  Company,  it  was 
properly  refused  unless  the  company  had  been  incorporated.     16. 

BRANDS: 

Stock  Brand- Prima  Facib  Evidence  of  Ownership.- A  stock 
brand  duly  recorded  is  prima  facie  evidence  of  ownership  of  an  animal 
upon  which  it  is  found,  but  may  be  overcome  by  other  evidence  of  owner- 
ship.    Debord  v.  Johnson,  402. 

BREACH  OF  PROMISE:  See  SEDUCTION. 

BUILDING  AND  LOAN  ASSOCIATIONS: 

Rights  of  Withdrawing  Member.- Where  the  by-laws  of  a  building 
and  loan  association  provided  that  a  stockholder  might  withdraw  from 
the  association  bv  giving  two  months'  notice  of  such  intention,  and  at 
the  expiration  of  this  time  should  receive  the  full  amount  of  money  paid 
in  as  dues,  with  a  specified  rate  of  interest,  deducting  therefrom  all  fines 
and  arrearages  together  with  a  fair  proportion  of  the  losses  and  expenses 
incurred  bv  the  association,  H.,  a  member,  gave  notice  of  his  intention 
to  withdraw  in  May,  but  at  the  end  of  the  two  months  was  notihed  by 
the  secretary  that  on  account  of  so  many  notices  of  withdrawal  preced- 
ing his  the  association  could  n.)t  pay  him  and  he  continued  to  pay  dues 
and  assessments  until  October  when  the  board  of  directors  passed  a  res- 
olution in  which  twelve  and  one  half  per  cent  was  determined  to  be  a 
fair  proportion  of  the  losses  and  expenses  and  H.  was  notified  that  his 
withdrawal  notice  would  be  honored  subject  to  this  resolution.     Held 
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that  H.  continued  to  be  a  member  of  the  association  and  was  bound  by 
the  action  of  the  board  of  directors,  and  that  the  withdrawal  value  of 
his  stock  was  that  of  October  and  not  of  the  time  he  gave  notice  of  with- 
drawal, and  was  subject  to  a  deduction  of  the  proportionate  losses  and 
expenses  up  to  that  time.     Hawley  v.  North  Side  B.  and  L.  Assn.,  93. 

Evidence— Withdrawal  Value.— Proof  that  a  printed  notice  of 
tlie  withdrawal  value  of  stock  in  a  building  and  loan  association  was 
posted  in  the  office  of  such  association  without  proving  that  it  was  done 
or  authorized  by  the  board  of  directors,  is  not  sufficient  evidence  to  es- 
tablish the  withdrawal  value  of  the  stock.     lb. 

BuBDEN  OF  Pkoof.— Where  in  an  action  against  a  building  and  loan 
association  by  a  withdrawing  member  for  the  withdrawal  value  of  his 
stock,  he  alleges  that  a  resolution  of  the  board  of  directors  was  passed 
fixing  the  proportion  of  losses  and  expenses  at  twelve  and  one  half  per 
cent,  but  that  such  resolution  was  as  to  him  null  and  void,  the  burden 
was  on  the  plaintiff  to  show  by  competent  evidence  that  the  associa- 
tion had  not  sustained  such  losses  and  that  his  stock  was  of  greater 
value.     lb. 

CERTIORARI: 

Pkactice— Jurisdiction. — On  a  petition  to  the  district  court  for  cer- 
tiorari to  restrain  the  county  court  from  further  proceeding  with  a  con- 
demnation proceeding  on  the  ground  that  the  county  court  is  without 
jurisdiction,  the  petition  tiled  in  the  county  court,  and  not  the  petition 
for  certiorari.,  must  be  looked  to  to  determine  the  question  of  the  juris- 
diction of  the  county  court.  Sievers  et  al.  v.  The  County  Court  of  Gar- 
field County,  147. 

Practice — Final  Judgment.— An  application  to  the  district  court 
for  certiorari  to  restrain  the  county  court  from  proceeding  in  a  matter 
before  that  court,  is  premature  until  the  county  court  has  finally  ad- 
judicated the  matter.     lb. 

CHATTEL  MORTGAGES: 

Record — Notice— Annual  Statement. — Where  a  chattel  mortgage 
for  more  than  $2,500  is  executed  aud  recorded  as  required  by  statute 
and  possession  of  the  property  r(;taiued  by  tlie  mortgagor,  the  question 
as  to  whether  or  not  such  mortgage  has  become  invalid  by  failure  of  the 
mortgagee  to  file  an  annual  sworn  statement  as  required  by  sec.  .387, 
Mills'  Ann.  Stats,  is  not  affected  by  knowledge  of  such  mortgage  by  tlie 
attaching  creditor  or  subsequent  purchaser  asserting  the  invalidity  of 
such  mortgage.     Burchinell  u.  Gorsline,  22. 

Reasonable  Time  for  Filing  Statement.- Under  sec.  387,  Mills' 
Ann.  Stats,  providing  that  where  a  chattel  mortgage  for  more  than 
11)2,500  is  recorded  and  t\w.  property  retained  in  the  possession  of  the 
mortgagor,  the  mortgagee  shall  record  annually  a  sworn  statement  to 
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the  effect  that  the  mortgage  was  given  in  good  faith  and  is  unpaid,  the 
year  within  which  such  statement  must  be  filed  begins  one  year  from 
the  date  of  the  record  of  the  mortgage,  and,  without  deciding  whether 
or  not  the  statement  may  be  recorded  at  any  time  within  the  year  from 
that  date,  it  is  held  that  such  statement  may  be  recorded  within  a  rea- 
sonable time  from  the  beginning  of  the  year  and  that  seventeen  days  was 
a  reasonable  time  within  which  to  record  such  statement.     lb. 

CITIES  AND  TOWNS: 

License— Bonds.— Where  the  ordinances  of  a  city  authorize  the  issu- 
ance of  license  to  mechanics  following  the  trade  of  plumbers,  in  order 
to  maintain  an  action  for  damage  against  the  city  for  refusing  to  issue 
a  license,  the  plaintiff  must  prove  that  he  has  done  everything  which 
the  ordinances  require.  And  where  it  was  required  that  an  application 
for  license  must  be  accompanied  b>  a  bond  approved  by  the  city  council, 
he  must  prove  that  he  tendered  a  bond  in  the  form  and  amount  required 
and  that  it  was  approved  by  the  council.  Irving  v.  City  of  Highlands,  364. 
Torts  —A  city  is  not  liable  in  tort  for  the  manner  in  which  it  exer- 
cises  its  discretionary  and  legislative  powers.  Where  the  bond  of  an  ap- 
plicant for  plumber's  license  was  rejected  by  the  city  council,  he  should 
have  given  a  new  bond  to  meet  the  objection,  or  else  have  taken  steps 
t..  compel  the  council  to  approve  the  b.md  presented.     lb. 

LiCENSE-BoND.-Where  an  applicant  for  license  as  a  plumber  exe- 
cuted his  bond  under  the  name  of  the  North  Denver  Plumbing  Company, 
it  was  properly  refused  unless  the  company  had  been  incorporated.  16. 
Okdinanoes-Delegated  PowERS.-The  charter  of  the  city  of  Den- 
ver art  2  sec.  20,  gave  the  city  council  power  by  ordinance:  "»  •  * 
Tmth  Exclusively  to  provide  for  the  licensing,  regulating  and  taxing  of 
all  lawful  occupations,  business  places,  trades,  professions  *  *  •  pro- 
vided that  such  license  shall  be  granted  by  the  fire  and  police  board 
only  *  *  *  Fifty-third.  To  regulate  and  license  or  prohibit  butchers, 
and  to  revoke  their  license  for  malconduct  in  the  course  of  trade,  and 
to  regulate,  license  and  restrain  the  sale  of  fresh  meats,  fish  and  vege- 
tables "  Held,  that  the  power  to  license  under  the  last-named  clause 
must  be  exercised  by  the  city  council,  and  under  the  first-named  by  the 
fire  and  police  board  acting  under  general  regulations  prescribed  by  the 
council-  and  that  an  ordinance  that  conferred  upon  the  fire  and  police 
board  and  upon  the  health  officer  arbitrary  power  to  grant  or  withhold 
licenses  to  conduct  butcher  shops  or  meat  markets  without  assigning 
any  reason  therefor,  is  in  violation  of  the  charter  and  void.  Such  an 
ordinance  not  only  contravenes  the  rule  of  law,  that  where  a  power  is 
conferred  upon  a  municipal  corporation  to  regulate  any  calling  or  busi- 
ness such  discretionarv  authority  cannot  be  delegated  to  others,  but  is 
also  violative  of  the  constitutions  of  the  state  and  of  the  United  States, 
that  guarantee  to  every  person  the  equal  protection  of  the  laws.  Walsh 
v.  The  City  of  Denver,  523. 
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Void  Okdinanoes— License  Fee  Paid  Uxdkk  Protest. — Where  a 
license  fee  under  a  void  ordinance  was  paid  under  protest,  such  payment 
was  invuluntary  and  may  be  recovered  back.     lb. 

CONTINUANCE: 

Pkactice— Discretion.— The  action  of  a  trial  court  in  refusing  an 
application  for  continuance  is  a  matter  of  discretion  with  that  court,  and 
is  reversible  only  in  case  of  manifest  abuse  of  discretion.  Keegan  o. 
Donnelly,  31. 

Same— Absence  of  Counsel.— Before  an  appellate  court  will  hold  a 
refusal  of  a  continuance  on  account  of  absence  of  counsel  as  an  abuse  of 
discretion,  it  must  appear  that  the  complaining  party  was  or  might  have 
been  prejudiced  thereby.     lb. 

Documents. — An  application  for  continuance  on  account  of  the  ab- 
sence of  documents  should  show  an  effort  to  produce  the  documents, 
that  they  were  relevant  and  material  to  the  issue,  and  would  be  admis- 
sible in  evidence  on  the  trial.     lb. 

CONTRACTS: 

Time— Specific  Pebfobmanoe.— A  memorandum  of  agreement  stip- 
ulating that  the  second  party  had  executed  to  the  first  his  promissory 
note  and  if  promptly  paid  when  due  the  first  party  would  assign  to  the 
second  a  lease  held  by  her  from  the  state,  and  "if  the  said  note  is  not 
paid,  then  the  party  of  the  first  part  to  retain  her  lease  as  before  and  all 
improvements  made  upon  the  place,"  does  not  make  time  the  essence  of 
the  contract,  and  where  the  second  party  went  into  possession  and  im- 
proved the  land,  and  about  a  week  after  the  maturity  of  the  note  made 
tender  of  payment,  he  was  entitled  to  specific  performance  of  the  con- 
tract.    Seaton  v.  Tohill,  211. 

Infants— Specific  Pebfobm ance.— The  fact  that  one  party  to  a  con- 
tract is  a  minor  and  the  contract  therefore  could  not  be  enforced  against 
the  minor,  does  not  authorize  the  other  party  to  avoid  the  contract,  when 
the  minor  has  performed  on  his  part  and  the  contract  is  for  the  minor's 
benefit.     lb. 

Pabtnebship- CONSIDEBATION.— An  agreement  for  partnership,  like 
other  contracts,  must  be  founded  on  a  consideration.  A  naked  promise 
by  one  person  that  another  shall  share  in  the  profits  of  his  enterprise, 
where  the  other  furnishes  no  capital  or  labor  or  anything  towards  the 
promotion  of  tlie  common  enterprise,  is  void.     Trayes  et  al.  v.  Johns,  219. 

FoBEiGN  CORPOBATION— Right  to  Sue.— Sections  261  and  262,  Gen. 
Stats.  (Mills'  Ann.  Stats,  sees.  .')00  and  .501)  requiring  every  foreign  cor- 
poration to  file  in  the  office  of  the  secretary  of  state  a  copy  of  its  char- 
ter, etc.,  and  providing  that  a  failure  so  to  do  shall  render  its  officers, 
agents  and  stockholders  liable  on  all  its  contracts  made  in  this  state  dur- 
ing its  default,  does  not  invalidate  contracts  of  such  corporation  made  in 
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the  state  without  having  complied  with  the  statute,  nor  affect  the  right 
of  such  corporation  to  sue  upon  any  such  contract.  Helvetia  Swiss  Fire 
Ins.  Co.  V.  E.  P.  Allis  Co.,  264. 

Mining  Lease-Constbuotion-Net  Proceeds.-A  mining  lease 
provided  that  the  lessees  were  to  pay  to  the  lessors  as  royalty  a  certain 
per  cent  "  on  all  net  proceeds  from  all  smelter  and  freight  charges  and 
mill  returns  on  all  ore"  and  also  "an  undivided  one-fourth  nonassess- 
able interest  to  the  within  lease  free  from  all  expense  whatever  *  * 
said  one-fourth  interest  being  the  net  proceeds  from  said  ore  taken  from 
said  lease."  Held  that  construing  both  clauses  of  the  lease  together 
the  phrase  "net  proceeds"  meant  after  deducting  all  the  expenses  for 
treating  the  ore  but  not  deducting  any  expense  incurred  in  developing 
the  mine.  And  that  the  lessor  was  not  chargeable  with  any  part  of  the 
expense  incurred  in  working  the  mine.     Maloney  o.  Love,  288. 

Assumption  of  DEBT-NovATiON.-Where  a  corporation  mortgaged 
its  property  to  secure  certain  creditors  and  the  mortgage  was  foreclosed 
and  the  property  was  bought  at  foreclosure  sale  for  the  mortgagees,  and 
afterwards  a  contract  was  entered  into  between  the  mortgage  creditors 
and  another  creditor  who  held  the  stock  of  the  corporation  whereby  it 
was  a-reed  that  a  new  corporation  should  be  organized  to  whom  the 
mortgagees  should  have  conveyed  the  property  and  the  old  corporation 
should  release  its  right  of  redemption  and  the  new  corporation  was  to 
appropriate  the  profits  first  towards  paying  off  the  mortgage  debts,  sec- 
ond other  debts,  and  third  to  divide  them  amongst  the  stockholders,  the 
stock  of  the  new  corporation  being  divided  amongst  the  parties  to  the 
agreement  according  to  their  interests,  held  that  under  the  contract  the 
new  corporation  did  not  become  liable  for  the  debts  of  the  old  and  the  old 
corporation  was  not  discharged  from  its  debts  beyond  the  amount  for 
which  the  property  sold,  and  as  the  old  corporation  was  not  discharged, 
its  directoi-s  who  had  become  liable  by  reason  of  a  failure  to  comply 
with  the  requirements  of  section  2.52,  General  Statutes,  were  not  dis- 
charged     The  J.  B.  Wheeler  Banking  Co.  v.  Holden  et  al.,  292. 

wIbbanty  -Express  warranties,  like  other  conti-acts,  are  to  be  in- 
terpreted by  ascertaining  the  intention  of  the  parties  from  the  language 
used.     The  Canon  City  E.  L.   &  P.   Co.  ..    The  Medart  Patent  Pulley 

^"s'aL^ -Where  machinery  was  sold  to  be  delivered  on  the  cars  at  the 
place  of  sale,  and  the  agreement  of  warranty  was  that  if  the  goods  should 
fall  short  of  the  representations,  the  seller  would  replace  them  wi  hou 
chai-e,  or  refund  the  purchase  money,  the  purchaser  was  not  entitled 
on  breich  of  the  warranty,  to  recover  of  the  seller  freight  charges,  or 
expense  of  placing  or  loss  or  damage  resulting  from  an  attempt  to  use 

the  machinery.     lb.  i  j       ..i    .„ 

Samk-Measubk  of  DAMAGE.-Where  machinery  was  sold  with  an 

agreement  to  replace  it  or  refund  the  purch^ise  money  in  case  it  fell  sliort 
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of  the  representations,  and  there  was  no  replacement,  alteration  or  re- 
construction of  the  machinery  to  bring  it  up  to  the  warranty,  the  meas- 
ure of  damage  in  case  of  breach  of  the  warranty,  was  the  difference  be- 
tween the  value  of  the  goods  in  the  possession  of  the  purchaser,  and  the 
agreed  purchase  price.     lb. 

Privity  of  Contract — False  Repbksentations. — In  an  action  on 
a  dishonored  check  by  the  payee  against  the  drawer  an  answer  that  ad- 
mitted the  drawing  of  the  check,  but  set  up  an  affirmative  answer,  that 
the  check  was  given  for  one  E.,  to  whom  defendant  had  agreed  to  ad- 
vance the  money,  to  purchase  a  stock  of  goods  from  plaintiff;  that  the 
sale  by  plaintiff  to  E.  was  made  by  false  and  fraudulent  representations 
and  that  the  goods  represented  by  plaintiff  to  E.  to  be  in  the  stock  were 
not  in  the  stock  and  were  not  delivered  to  E.,  stated  no  defense  to  the 
action  as  in  the  sale  of  the  goods  there  was  no  privity  of  contract  be- 
tween plaintiff  and  defendant,  and  the  plaintiff  incurred  no  liability  to 
defendant  by  any  representations  to  E.  The  Pioneer  Loan  Co.  v.  In- 
'jols,  305. 

Performance — Demand — Waiver. — Under  an  agreement  to  convey 
town  lots  in  payment  for  services,  a  demand  for  settlement  is  a  suffi- 
cient demand  for  performance,  on  failure  of  which  an  action  for  money 
judgment  on  quantum  meruit  may  be  maintained.  An  offer  to  convey 
lots  that  are  incumbered  is  not  a  sufficient  tender  of  performance,  but 
is  a  waiver  of  demand  for  performance.     Miller  et  al.  v.  Slaght,  358. 

Contract  to  Convey  Land — Performance. — Under  a  contract  to 
pay  for  services  by  conveying  town  lots,  it  must  be  so  specific  and  defi- 
nite as  to  be  enforceable  by  suit  for  specific  performance,  to  make  de- 
mand and  refusal  to  convey,  conditions  precedent  to  suing  on  quantum 
meruit.     lb. 

AccoBD  AND  Satisfaction. — A  new  agreement  or  promise  may  be 
held  to  be  an  accord  and  satisfaction  of  a  prior  agreement,  but  in  order 
that  a  new  agreement  or  promise,  before  performance,  may  be  pleaded 
in  bar  of  an  action  on  the  old  agreement,  it  must  clearly  appear  that 
the  new  agreement  or  promise  was  expressly  accepted  as  a  satisfaction. 
Heath  v.  Vaughn,  384. 

Stipulation  for  Arbitration. — Where  a  contract  provided  that  if 
any  difference  should  arise  between  the  parties  it  sliould  be  submitted 
to  arbitration,  the  word  difference  meant  disagreement,  and  the  mere 
failure  to  pay  a  sum  of  money  due  under  the  contract  was  not  such 
difference  or  disagreement  between  the  parties  as  required  an  arbitra- 
tion before  suit  brought.     Fracert  v.  Fesler  et  al.,  387. 

Same — Waiver. — In  an  action  on  a  contract  in  which  it  was  stipu- 
lated, that  in  case  of  difference  between  the  parties  it  should  be  sub- 
mitted to  arbitrators,  and  neither  the  complaint  nor  the  answer  made 
any  claim  on  account  of  the  stipulation,  it  must  be  held  to  have  been 
waived  by  both  parties.     lb. 
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Obal  Testimony. — Oral  testimony  of  agreements  made  before  and 
at  the  time  of  executing  a  written  contract,  is  incompetent  to  change 
or  vary  the  written  instrument,  all  prior  negotiations  being  merged  in 
the  written  agreement.     Dawson  v.  Woodhams  et  al.,  394. 

Tax  List— Publication. — Under  act  of  the  special  session  of  the 
legislature  of  1894  (Sess.  Laws,  1894,  page  45),  it  was  made  the  duty  of 
county  commissioners  to  advertise  for  bids  to  publish  the  delinquent 
tax  lists,  and  to  let  the  contract  to  the  lowest  responsible  bidder.  The 
act  is  mandatory  and  county  commissioners  must  publish  the  tax  list  in 
accordance  with  the  terms  of  this  act.  Where  a  board  of  county  com- 
missioners advertised  for  bids  and  let  the  contract  for  publishing  the 
delinquent  tax  list  they  had  no  authority  to  rescind  such  contract  and 
enter  into  a  new  and  different  contract  with  the  publisher,  and  a  subse- 
quent and  different  contract  entered  into  between  the  publisher  and 
commissioners  was  void,  and  an  injunction  would  lie  to  prevent  the  car- 
rying out  of  such  contract.     lb. 

Pledges— Parties. — Where  stock  of  a  corporation  was  pledged  as 
security  for  a  note  under  an  agreement  that  the  old  certificates  should 
be  surrendered  and  new  ones  issued  in  the  name  of  the  pledgor,  part 
of  which  should  be  retained  by  the  pledgee,  and  the  balance  returned 
to  the  pledgor,  but  the  pledgee  returned  the  old  certificates  to  the  sec- 
retary of  the  corporation  with  instructions  to  issue  new  certificates  in 
the  names  of  other  parties  than  the  pledgor,  and  the  corporation  re- 
fused to  follow  the  instructions  and  issued  the  new  certificate  in  tlie 
name  of  the  pledgor,  the  action  of  the  corporation  was  not  wrongful. 
The  pledgee  cannot  complain  that  the  stock  took  the  direction  he  had 
agreed  it  should  take  when  he  received  it.  The  new  certificate  vested 
the  legal  title  to  the  stock  in  the  pledgor  and  the  fact  that  she  depos- 
ited the  certificate  with  the  corporation  for  its  protection  in  a  contest 
between  the  pledgee  and  the  corporation  did  not  operate  as  a  cancella- 
tion of  the  certificate  and  she  was  a  proper  and  necessary  party  de- 
fendant in  an  action  by  the  pledgee  against  the  corporation  to  recover 
back  the  old  certificates,  or  to  compel  an  issuance  of  new  ones  in  ac- 
cordance with  his  instructions.  Tom  Boy  G.  M.  Company  v.  Green  et 
al.,  447. 

CONTRIBUTORY  NEGLIGENCE:  See  NEGLIGENCE. 

CONVEYANCES: 

Deed  of  Husband  to  Wife — Consideration.— Where  a  husband 
deeds  property  to  his  wife  prior  to  his  death,  as  between  her  and  other 
heirs,  it  is  immaterial  that  there  was  no  consideration.  And  in  an  ac- 
tion by  the  wife  against  one  who  assumed  an  incumbrance  on  the  prop- 
erty, placed  there  by  the  husband,  the  heirs  of  the  husband  are  not 
necessary  or  proper  parties.     Cooley  v.  Murray,  241. 
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corporations: 

Authority  of  Shcketaby— Promissory  Note.— Where  the  secretary 
had  the  authority  to  accept  a  note  and  did  accept  a  note  for  the  corpo- 
ration in  his  own  name  as  secretary,  he  had  the  authority  to  extend  the 
time  of  payment  of  the  note.     Drescher  v.  Fulham  et  al.,  62. 

Authobity  of  Officer  — Pubchaseb  with  Notice— Rights  of 
Equitable  Owner.— The  state  land  board  sold  to  a  corporation  certain 
lands,  is.suing  to  the  corporation  a  certificate  of  purchase  whicli  gave  to 
the  corporation  a  right  to  a  patent  upon  payment  of  the  balance  of  the 
purchase  money.  The  corporation  mortgaged  the  land  and  the  mort- 
gage was  foreclosed,  the  plaintiffs  becoming  the  purchasers.  Afterwards 
H.,  the  president  of  the  corporation,  transferred  to  B.  the  certificate  of 
purchase  in  payment  of  an  individual  debt  owing  by  H.  to  B.  B.  paid 
to  the  state  the  balance  of  the  purchase  money,  and  procured  a  patent 
to  the  land  to  himself.  B.  then  transferred  the  land  without  consider- 
ation to  other  parties  who,  without  consideration,  mortgaged  it  to  de- 
fendant, a  loan  company.  The  president  of  tlie  loan  company,  tlirougli 
whom  the  transaction  was  had,  had  knowledge  of  B.'s  want  of  equity 
:md  assumed  to  pay  to  B.  the  amount  of  the  debt  owed  to  him  by  H. 
Held  that  the  transfer  by  H.  to  B.  was  without  consideration,  and  that 
B.  took  the  transfer  charged  with  notice  that  H.  as  president  had  no 
autiiorlty  to  transfer  the  property  of  the  corporation  in  payment  of  liis 
individual  debts.  That  the  loan  company  acquired  no  better  title  than 
B.  had,  and  that  plaintiflEs  could  maintain  their  bill  to  compel  the  con- 
veyance to  them  of  the  legal  title  upon  payment  of  the  amount  paid  by 
B.  to  the  state,  with  interest.     Patterson  v.  Be  Long  et  ul,  103. 

Foreign  Corporation— Contracts— Right  to  SuE.^ections  261 
and  262,  Gen.  Stats.  (Mills'  Ann.  Stats,  sees.  oOO  and  .501)  requiring  every 
foreign  corporation  to  file  in  tlie  office  of  the  secretary  of  state  "a  copy 
of  its  charter,  etc.,  and  providing  that  a  failure  so  to  do  shall  render  its 
officers,  agents  and  stockholders  liable  on  all  its  contracts  made  in  this 
state  during  its  default,  does  not  invalidate  contracts  of  sucli  corpora- 
tion made  in  the  state  without  having  complied  with  the  statute,  nor 
affect  the  right  of  such  corporation  to  sue  upon  any  such  contract.  Hel- 
vetia Swiss  Fire  Insurance  Co.  c.  E.  P.  Allis  Co.,  264. 

Contracts— Assumption  of  Debt— Novation— Liability  of  Di- 
rectors.—Where  a  corporation  mortgaged  its  property  to  secure  certain 
creditors  and  the  mortgage  was  foreclosed  and  the  property  was  bought 
at  foreclosure  sale  for  the  mortgagees,  and  afterwards  a  contract  was 
entered  into  between  the  mortgage  creditors  and  another  creditor  who 
held  the  stock  of  the  corporation  whereby  it  was  agreed  that  a  new  cor- 
poration should  be  organized  to  whom  the  mortgagees  sliould  have  con- 
veyed the  property  and  the  old  corporation  should  release  its  right  of 
redemption  and  the  new  corporation  was  to  appropriate  the  profits  first 
towards  paying  oti  the  mortgage  debts,  second  other  debts,  and  third  to 
divide  them  amongst  the  stockholders,  the  stock  of  the  new  corporation 
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being  divided  amongst  the  parties  to  the  agreement  according  to  their 
interests,  held  that  under  the  contract  the  new  corporation  did  not  be- 
come liable  for  the  debt*  of  the  old  and  the  old  corporation  was  not  dis- 
charged from  its  debts  beyond  the  amount  for  which  the  property  sold, 
and  as  the  old  corporation  was  not  discharged,  its  directors  who  had 
become  liable  by  reason  of  a  failure  to  comply  with  the  requirements  of 
section  252,  General  Statutes,  were  not  discharged.  The  J.  B.  Wheeler 
Banking  Co.  v.  Holden  et  al.,  292. 

Dissolution  no  Bab  to  Actions.— The  dissolution  of  a  corporation 
cannot  be  pleaded  in  bar  of  an  action  against  it  where  the  cause  of  ac- 
tion arose  before  the  dissolution.     Steinhauer  et  al.  i\  Colmar,  494. 

Recbivebs  — Substitution.— The  appointment  of  a  receiver  for  a 
corporation  does  not  work  its  dissoluti.m.  Nor  is  it  necessary  to  sub- 
stitute the  receiver  as  party  defendant  in  an  action  pending  against  the 
corporation  at  the  time  of  the  appointment.     lb. 

Capital  Stock— Certificates.— A  share  of  stock  is  an  undivided 
interest  in  the  capital  stock  of  a  corporation,  and  is  that  which  is  sub- 
ject to  ownership.  One  share  is  identical  and  indistinguishable  from 
any  other  share  of  the  same  series.  The  certificate  is  not  the  subject 
of  ownership,  but  is  simply  the  evidence  of  ownership.  A  bailee  or 
pledgee  of  shares  of,  stock  iu  a  corporation  is  not  required  to  return  the 
identical  certificates,  but  may  leturu  certificates  for  an  equal  number 
of  shares  of  the  same  series,  and  in  an  action  to  recover  stock  left  with 
a  trustee,  it  is  not  necessary  that  the  identical  certificates  left  be  recov- 
ered.    Marshall  v.  Marshall,  505. 

COSTS: 

Justice  of  the  Peace— Criminal  Cases.— The  allowance  or  rejec- 
tion of  any  claim  against  a  county  for  costs  or  fees  in  any  criminal  case 
before  a  justice  of  the  peace  is  wholly  within  the  discretion  of  the  board 
of  county  commissioners,  and  the  distiict  court  has  no  jurisdiction  to 
review  the  action  of  the  commissioners  on  such  claim.  Board  of  Commis- 
sioners of  Otero  County  i\  H'ood,  19. 

Assignment  fob  Benefit  of  Cbeditobs.— Where  the  creditors  filed 
objections  to  the  report  of  tlie  assignee  of  an  insolvent  estate  which  were 
referred  to  a  referee  and  were  sustained  by  the  report  of  the  referee  and 
judgment  of  court,  the  proceedings  were  in  the  nature  of  a  suit  and  the 
assignee  could  have  been  charged  with  all  the  cost.  He  cannot  therefore 
com'plain  that  the  court  charged  him  with  half  the  cost.  Perdew  v.  Cred- 
itors of  Coffin's  Estate,  157. 

COUNTY   WARRANTS: 

Assignment— Nonnegotiabi.e.— County  warrants  may  be  transferred 
by  assignment  and  title  passes  to  the  assignee  but  they  possess  none  of 
the  characteristics  of  negotiable  commercial  paper.     The  liability  of  the 
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county  is  the  same  whether  the  warrants  are  in  the  hands  of  ;iii  assignee 
or  the  original  payee.  The  People  ex  rel.  Reynolds  v.  Rio  Grande 
County,  124. 

Judgment  against  County— Payment— Void  County  Wabrants 
—Mandamus  to  Levy  Tax.— In  a  suit  against  a  county  it  was  agreed 
between  the  plaintiff  and  the  board  of  county  commissioners  that  plain- 
tiff should  pay  the  costs  of  the  suit  and  should  receive  in  satisfaction  of 
his  judgment  county  warrants  drawn  against  money  in  the  county  treas- 
ury not  otherwise  appropriated,  and  that  the  county  would  make  no  de- 
fense. Upon  renditit)n  of  judgment  and  the  presentation  to  the  board 
of  a  transcript  showing  satisfaction  the  board  delivered  to  the  plaintiff 
warrants  of  the  county  as  agreed,  which  he  received  and  accepted  in  full 
satisfaction  of  the  judgment,  and  instructed  the  clerk  to  enter  satisfac- 
tion on  the  judgment  docket,  which  the  clerk  failed  to  do.  The  war- 
rants thus  received  were  afterwards  presented  to  the  treasurer  who  re- 
fused payment  and  indorsed  on  them  "  no  funds."  The  statute  then  in 
force  provided  that  a  judgment  against  a  county  should  be  paid  by  the 
levy  of  a  tax  for  that  purpose  with  a  proviso  that  the  board,  instead  of 
levying  the  tax,  might  pay  the  judgment  by  a  warrant  upon  the  county 
treasurer.  Held  that  the  authority  to  issue  a  warrant  at  once  instead  of 
levying  a  tax  contemplated  the  presence  in  the  treasury  of  money  appli- 
cable to  the  payment  of  the  judgment,  and  unless  there  was  money  in 
the  treasury  to  meet  the  warrant  its  issuance  was  unauthorized  and  the 
board  had  no  alternative  except  to  levy  the  tax,  and  the  warrants  thus 
issued  and  received  by  plaintiff  constituted  no  payment  of  the  judgment. 
If  satisfaction  had  been  entered  on  the  record,  a  proceeding  to  cancel 
would  be  sustained,  but  as  no  satisfaction  was  entered  of  record  manda- 
mus to  compel  the  board  to  levy  the  tax  should  be  sustained  upon  tlie 
judgment.     lb. 

Judgment  against  County— Disobetion  of  Boabd — Statutoby 
CONSTBUCTION.- Section  527,  Gen.  Stats,  as  amended  Sess.  Laws,  1887, 
page  240,  provides  that  "  when  a  judgment  shall  be  given  and  rendered 
against  a  county  »  »  *  no  execution  shall  issue  thereon  but  the  same 
may  be  paid  by  the  levy  of  a  tax,  but  nothing  contained  in  this  section 
shall  operate  to  prevent  the  county  commissioners  from  paying  all  or 
any  part  of  any  such  judgment  by  a  warrant  drawn  by  them  upon  the  or- 
dinary county  fund  in  the  county  treasury  »  »  *  and  provided  further 
that  the  powers  herein  given  to  the  board  of  county  commissioners  shall 
not  be  cobstrued  as  requiring  said  board  to  levy  any  special  tax  to  pay 
any  judgment,  unless  in  its  discretion  the  said  board  shall  determine." 
Held  that  the  effect  of  the  last  proviso  was  ncjt  to  leave  it  discretionary 
with  the  board  of  commissioners  to  say  whether  or  not  a  judgment 
against  a  county  should  ever  be  paid,  but  should  be  construed  as  leav- 
ing it  to  the  discretion  of  the  board  topay  a  judgment  either  by  levying 
the  tax  or  by  warrant  drawn  on  the  ordinary  county  fuud,  when  the  Judg 
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ment  can  be  paid  by  warrant,  but  if  it  cannot  be  paid  by  warrant  on  the 

ordinary  fund  the  special  tax  nmst  be  levied.     lb. 

COURTS:  See  JURISDICTION. 

DAMAGES : 

Sales  — Wabranty  — Me AStTBE  of  Damage.— Where  machinery 
was  sold  to  be  delivered  on  the  cars  at  the  place  of  sale,  and  the  agree- 
ment of  warranty  was  that  if  the  goods  should  fall  short  of  the  repre- 
sentatioQs,  the  seller  would  replace  them  without  charge,  or  refund  the 
purchase  money,  the  purchaser  was  not  entitled  on  breach  of  the  war- 
ranty, to  recover  of  the  seller  freight  charges,  or  expense  of  placing  or 
loss  or  damage  resulting  from  an  attempt  to  use  the  machinery.  The 
Canon  City  E.  L.  &  P.  Co.  v.  The  Medart  Patent  Pulley  Company,  300. 

Same— Measure  of  Damage.— Where  machinery  was  sold  with  an 
agreement  to  replace  it  or  refund  the  purchase  money  in  case  it  fell 
short  of  the  representations,  and  there  was  no  replacement,  alteration 
or  reconstruction  of  the  machinery  to  bring  it  up  to  the  warranty,  the 
measure  of  damage  in  case  of  breach  of  the  warranty,  was  the  difference 
between  the  value  of  the  goods  in  the  possession  of  the  purchaser,  and 
the  agreed  purchase  price.     16. 

Telegraph  Companies— Liability.— Telegraph  companies  are  not 
common  carriers,  and  their  obligations  and  liabilities  are  not  to  be  meas- 
ured by  the  same  rules.  They  cannot  be  treated  as  absolute  insurers 
against  njistakes  in  transmission  nor  delays  in  delivery  of  messages,  ex- 
cept in  so  far  as  they  create  this  relation  by  their  own  acts,  so  hold 
themselves  out  to  the  public,  or  make  themselves  by  their  own  rules. 
The  Postal  Tel.  Cable  Co.  v.  Bar  wise,  328. 

Same.— Where  consequential  damages  are  sought  to  be  recovered 
against  a  telegraph  company  for  failure  to  transmit,  or  delay  in  deliver- 
ing a  message,  the  damages  must  be  such  as  may  fairly  and  reasonably 
be  considered  as  arising  naturally  from  the  breach  of  contract  com- 
plained of,  or  such  as  may  be  reasonably  supposed  to  have  been  in  the 
contemplation  of  the  parties  at  the  time  of  making  the  contract,  as  a 
probable  result  of  the  breach  of  it.  They  must  be  certain,  both  in  their 
nature  and  in  respect  to  the  cause  from  which  they  proceed,  and  must 
not  be  speculative  or  contingent.  They  must  be  the  proximate  conse- 
quence of  the  breach.     lb. 

Same.— A  telegram  by  a  broker  to  a  canning  company  to  the  effect 
that  a  grocery  company  desired  to  purchase  a  certain  number  of  cases 
of  fruit  of  varied  assortment;  that  another  fruit  company  had  quoted 
to  them  certain  prices,  and  requesting  to  know  the  lowest  prices  of  the 
canning  company  on  the  same  class  of  goods,  and  in  the  event  the  prices 
and  terms  were  satisfactory,  a  sale  might  be  effected,  and  that  if  neces- 
sary to  bring  about  a  sale  the  broker  would  forfeit  all  claim  to  broker- 
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age  fees,  was  not  snoli  a  message  as  would  support  an  action  for  dam- 
age by  the  broker  for  the  amount  of  his  brokerage  fees  on  account  of  a 
failure  to  make  the  sale  because  of  a  delay  in  the  delivery  of  the  mes- 
sage. It  does  not  naturally  follow  that  the  sale  would  have  been  con- 
summated if  the  message  had  been  delivered.     76. 

DECEIT:  See  FALSE  REPRESENTATIONS. 

DEED  OF  TRUST:  See  MORTGAGES. 

DECREES:  See  JUDGMENTS. 

ELECTIONS: 

Statutory  Constbuction  —  Legal  Advertisement  —  Official 
Ballot.  Sec.  1423,  Gen.  Stats.  (Mills'  Ann.  Stats,  sec.  1878)  fixing  the 
fees  for  the  publication  of  all  legal  advertisements,  does  not  apply  to 
the  publication  of  the  official  ballot  under  the  election  laws.  Board  of 
Corners,  Las  Animas  County,  v.  Stone  &  Goodale,  476. 

ERROR:  See  APPELLATE  PRACTICE. 

ESTATES  OF  DECEDENTS: 

Executors  and  Administrators— Lands  of  Intestate. — Lands  ol 
an  intestate  descend  to  and  the  title  vests  immediately  in  the  heirs. 
The  administrator  has  no  control  over,  or  right,  title  or  interest  in  the 
lands,  except  to  harvest  growing  crops,  and  to  lease,  mortgage  or  sell  in 
certain  contingencies  under  proper  order  of  the*  court  having  probate 
jurisdiction.     Rupp  v.  Rupp,  .36. 

Same  — Statutory  Construction  —  Pleading. — Sec.  4691,  Mills' 
Ann.  Stat,  which  authorizes  and  makes  it  the  duty  of  administrators 
and  executors  to  receive,  take  possession  of  and  sue  for  and  recover 
rents,  issues  and  profits  of  the  real  estate  of  the  decedent,  does  not  au- 
thorize the  administrator  to  take  possession  of  lands  or  tenements,  nor 
to  execute  or  terminate  a  lease,  nor  to  sue  for  the  ouster  of  a  tenant, 
unless  it  be  for  default  in  the  payment  of  rent  or  other  condition  of  the 
lease,  and  in  such  case  it  would  be  necessary  f(n-  him  to  allege  in  his 
complaint  the  facts  required  to  show  his  authority  to  institute  and  main 
tain  the  suit  and  the  default  of  the  tenant.     lb. 

Partnership— Parties- Jurisdiction.— Where  the  administratoi 
of  a  decedent's  estate  filed  with  the  county  court  sitting  for  probate 
business  a  petition  alleging  that  a  partnership  existed  between  the  de- 
ceased and  two  other  parties  at  the  time  of  the  death  of  the  deceased, 
and  asked  that  the  alleged  surviving  nnrtners  he  req>iired  to  make  and  file 
an  inventory  and  statement  of  the  partnership  business,  and  the  court 
issued  a  citation  commanding  the  alleged  survivers  to  appear  and  show 
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cause  why  they  should  not  make  an  inventory  and  statement  of  the  part- 
nership business,  which  citation  was  served  on  one  of  the  parties,  who 
appeared  and  denied  that  any  partnership  existed  between  the  parties, 
and  the  other  alleged  surviving  partner  was  not  served  and  did  not  ap- 
pear, the  court  had  no  jurisdiction  to  determine  matters  aiTecting  the 
rights  of  the  party  not  before  the  court,  and  had  no  jurisdiction  to  de- 
termine the  question  as  to  whether  or  not  a  partnership  existed.  Wright 
V.  Wright,  470. 

Pabtnekship — Probate  Coubt — Jubisdiction. — Laws,  1885,  p.  285 
(Mills'  Ann.  Stats,  sec.  3384,  ctseq.),  providing  for  the  duty  of  surviving 
partners  in  respect  to  partnership  property,  does  not  apply  to  a  partner- 
ship the  existence  of  which  is  denied.  The  probate  court  as  such  has 
no  jurisdiction  to  determine  the  disputed  question  as  to  whether  or  not 
a  partnership  existed  between  the  deceased  and  other  parties,  and  on 
appeal  from  such  a  proceeding  to  the  district  court,  the  district  court  is 
without  jurisdiction.     P>. 

ESTOPPEL: 

MoBTGAGES.— Where  a  party  mortgaged  premises,  the  mortgage  be- 
ing in  the  form  of  a  deed,  and  afterwards  sold  the  premises  and  it  was 
agreed  that  the  purchase  price  should  be  paid,  part  to  the  mortgagee  in 
settlement  of  the  mortgage  debt,  part  to  other  creditors  of  the  mortgagor 
and  the  balance  to  the  mortgagor,  and  it  was  further  agreed  between 
all  the  parties  that  the  mortgagee  should  convey  the  premises  direct  to 
the  purchaser,  which  was  done,  the  mortgagor  was  estopped  from  after- 
wards claiming  that  the  purchaser  held  as  a  mortgagee  because  he  took 
a  deed  from  a  party  hblding  as  a  mortgagee,  and  the  facts  that  would 
estop  the  mortgagor  would  also  estop  the  wife  of  the  mortgagor  who 
held  an  unrecorded  deed  to  the  premises.     Sliney  o.  Bavis,  480. 

EVIDENCE : 

Practice— Stipulation.— Where  by  stipulation  of  parties  a  cause 
was  submitted  upon  one  issue  and  it  was  agreed  that  the  jury  should 
consider  only  that  single  issue,  it  was  not  error  for  the  court  to  exclude 
evidence  not  pertinent  and  material  to  that  issue,  though  such  evidence 
was  le<^itimate  and  material  testimony  in  the  case  as  it  stood  without 
the  sti^pulation.     The  D.,  T.  &  F.  W.  R.  R.  Co.  v.  The  Pulaski  Ir.  Ditch 

Co.,  41.  ,       , 

Appellate  Pbactice— Findings  of  Fact.— Findings  of  fact  by  the 
trial  court  will  not  be  disturbed  on  appeal  where  there  is  evidence  to 
support  them,  unless  manifestly  against  the  weight  of  the  evidence.  lb. 
Peomissoky  Notes— Subetyship—Pabol  Evidence.- It  may  be 
shown  by  parol  testimony  that  one  who  appears  upon  the  face  of  a 
promissory  note  as  a  maker  was  in  reality  a  surety,  but  to  avail  him- 
self of  the  fact  as  a  defense,  he  must  further  show  that  the  fact  of  his 
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being  a  surety  only,  was  known  to  the  payee  at  the  time  the  note  waii 

executed.      Dre-'^cher  c.  Fulham  et  al.,  62. 

Same — Extkxsion  of  Time — Pabol  Evidence. — An  agreement  for 
the  extension  of  the  time  for  payment  of  a  promissory  note  may  be 
shown  by  parol  testimony.     lb. 

Attachments  —  Retubn  —  Contbadictoby  Evxdekce  —  Amend- 
ment.— The  return  of  an  officer  upon  a  writ  of  attachment  is  conclu- 
sive against  him  and  the  sureties  on  his  official  bond,  and  in  a  suit 
against  an  officer  and  the  sureties  on  his  bond  it  was  error  to  admit 
evidence  contradicting  the  officer's  return.  An  incorrect  return  may 
be  amended  so  as  to  show  the  facts,  but  the  amendment  must  be  made 
in  the  cause  in  which  the  writ  issued,  and  when  so  amended  becomes 
the  return.     Bishop  v.  Poundstone  et  al.,  73. 

Breach  of  Pbomise — Ceedibility  of  Witness. — In  a  suit  for  dam- 
age for  breach  of  promise  of  marriage  and  seduction,  where  the  defend- 
ant in  his  verified  answer  denied  carnal  knowledge  of  the  plaintiff  and 
in  his  testimony  admitted  such  carnal  knowledge,  it  was  not  error  for 
the  court  to  instruct  the  jury  that  they  might  take  into  consideration 
the  defendant's  sworn  denial  in  conjunction  with  his  testimony  on  the 
trial  in  determining  the  weight  and  credibility  to  be  given  to  his  testi- 
mony.     Fleetford  v.  Bamett,  77. 

Credibility  of  Witness — Pbepondebance. — The  question  of  the 
credibility  of  witnesses  is  entirely  with  the  jury  and  the  question  of 
jneponderance  is  not  solely  determined  by  the  number  of  witnesses 
who  may  be  opposed.  In  an  action  for  breach  of  promise  and  seduction 
it  was  proper  to  refuse  an  instruction  to  the  effect  that  if  one  witness 
testified  to  certain  acts  and  conversation,  and  another  witness  with  equal 
credibility  denied  either  the  acts  or  the  conversation  and  there  was  no 
corroborative  proof,  the  case  must  fall.     lb. 

Appellate  Practice — Findings  of  Trial  Coubt. — Where  on  all 
the  evidence  offered  the  trial  court  concludes  that  the  facts  are  with  the 
successful  party,  the  appellate  court,  except  under  very  exceptional  cir- 
cumstances, will  not  di.sturb  the  judgment  because  it  is  unsupported  by 
tiie  evidence.     Clifford  t.  Gien'jer  et  al.,  8S. 

SUFFiciEN'CY. — In  an  action  for  meats  supplied  by  a  butcher  to  a  hotel 
keeper  from  dity  to  day  upon  orders  frf)m  such  hotel  keeper,  where  the 
orders  were  immediately  placed  in  the  blotter  or  day  book,  and  after- 
wards delivered  at  the  hotel,  the  testimony  of  the  proprietor  of  the 
shop,  and  the  books  of  account,  which  were  produced,  in  the  absence 
of  countervailing  testimony,  sufficiently  esta})lislied  the  sale  and  ieliv- 
ei-y  of  the  goods,  without  producing  the  driver  who  delivered  the  pack- 
ages to  the  hotel.     Ih. 

Competency. — In  an  action  by  a  butcher  against  the  guarantor  of  a 
hotel  keeper  for  meats  furnisiied  the  hotel,  it  is  not  competent  evidence 
to  show  how  much  meat  had  been  delivered  by  the  butche'  !<>  tlie  iiote) 
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keeper  during  a  definite  time  after  the  expiration  of  the  guaranty  and 
while  the  butcher  was  still  supplying  the  hotel  keeper,  to  show  that  the 
butcher's  meat  bills  for  the  hotel  were  much  larger  during  the  life  of 
the  guaranty  than  afterwards,  unless  the  offer  had  been  followed  up  by 
a  further  one  to  show  a  failure  to  deliver  some  of  the  meats  for  which 
the  defendant  was  sued,  or  unless  the  case  prior  to  the  offer  of  the  evi- 
dence had  shown  the  nondelivery  of  part  of  the  bill  sued  for.     lb. 

Admissions  of  Agent. — The  declarations  of  an  agent,  to  be  binding 
on  the  principal,  must  be  made  concerning  the  business  which  he  is 
authorized  to  transact,  and  while  he  is  engaged  in  its  transaction,  whether 
he  be  a  general  or  special  agent.     Emerson  v.  Burnett  et  al.,  86. 

Witness  out  of  State — Evidence  Given  at  Formek  Trial. — 
Where  the  evidence  of  a  witness  in  a  case  was  taken  down  and  preserved 
by  the  court  stenographer,  and  the  witness  afterwards  removed  from 
the  state,  such  evidence  was  admissible  in  a  subsequent  trial  of  the  same 
case  between  the  same  parties.     lb. 

Building  and  Loan  Association — Withdrawal  Value. — Proof 
that  a  printed  notice  of  the  withdrawal  value  of  stock  in  a  building  and  loan 
association  was  posted  in  the  office  of  such  association  without  proving 
that  it  was  done  or  authorized  by  the  board  of  directors,  is  not  sufficient 
evidence  to  establish  the  withdrawal  value  of  the  stock.  Hawley  v. 
North  Side  B.  and  L.  Assn.,  93. 

Same — Burden  of  Proof. — Where  in  an  action  against  a  building 
and  loan  association  by  a  withdrawing  member  for  the  withdrawal  value 
of  his  stock,  he  alleges  that  a  resolution  of  the  board  of  directors  was 
passed  fixing  the  proportion  of  losses  and  expenses  at  twelve  and  one 
half  per  cent,  but  that  such  resolution  was  as  to  him  null  and  void,  the 
burden  was  on  the  plaintiff  to  show  by  competent  evidence  that  the  as- 
sociation had  not  sustained  such  losses  and  that  his  stock  was  of  greater 
value.     lb. 

Guardian  ad  Litem— Stipulation. — a  guardian  ad  litem  has  author- 
ity to  stipulate  as  to  the  condition  of  a  bank  account  to  obviate  the 
necessity  of  introducing  in  evidence  the  bank  books.  Such  stipulation 
cannot  be  taken  as  prejudicial  to  the  minor's  interest.  Rarick  et  al.  v. 
Vandevier,  116. 

Appellate  Practice — Nonprejudicial  Error.— The  rejection  of 
evidence  that  only  bears  remotely  on  the  question  at  issue  which  is  es- 
tablished by  direct  pi-oof,  if  an  error,  is  one  which  could  not  affect  the 
result  and  is  not  prejudicial.     lb. 

Appellate  Practice — Findings  of  Trial  Court. — Appellate  courts 
will  not  be  bound  by  the  findings  of  the  trial  court  where  there  is  a  total 
absence  of  evidence,  or  where  the  appellate  tribunal  is  firmly  satisfied 
that  it  is  insufficient  to  uphold  the  decree  and  the  judgment  is  radically 
wrong.     Brinker  et  al.  v.  The  U.  P.,  D.  &  G.  Ry.  Co.,  166. 

Same — Incompetent  Evidence. — A  judgment  will  be  reversed  on 
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account  of  the  admission  of  incompetent  evidence  even  where  the  trial 
is  to  the  court,  if  there  was  no  other  evidence  on  which  to  base  the  find 
ings  of  the  court.     lb. 

Negligence — Nonsuit. — In  an  action  for  damages  caused  by  negli- 
gence, it  is  not  necessary  that  there  should  be  an  absolute  want  of  all 
evidence  in  order  to  justify  the  trial  court  in  exercising  the  power  of 
granting  a  nonsuit;  but  when  it  appears  to  the  court,  looking  at  the  evi- 
dence in  the  most  favorable  light  for  the  plaintiff  in  which  the  jury 
would  be  at  liberty  to  view  it,  that  there  is  uo  evidence  which  would 
justify  or  support  a  verdict  for  him,  or  if  it  should  affirmatively  appear 
from  his  own  evidence  that  a  lack  of  due  prudence  upon  his  part  was 
the  proximate  cause  of  his  injury,  then  it  is  the  duty  of  the  court  to 
sustain  a  motion  for  nonsuit.     Posten  v.  The  Denver  Tramway  Co.,  187. 

Same. — Where  the  plaintiff  testified  that  at  the  time  he  attempted  to 
alight  the  car  was  moving  very  slowly;  that  he  had  been  in  the  habit 
of  getting  off  of  cars  moving  faster  than  this  car  was  moving;  that  as  he 
was  in  the  act  of  stepping  off,  the  conductor  cried  "stop,"  and  seized 
him  by  the  arm;  that  being  in  the  act  of  stepping  off  when  the  con- 
ductor seized  him,  it  was  too  late  to  stop,  and  that  the  conductor  seiz- 
ing and  holding  on  to  him  caused  him  to  fall;  that  the  conductor  held 
on  to  him  for  a  while  causing  him  to  roll  under  the  step,  by  which  he 
was  injured,  and  that  he  would  not  have  fallen  but  for  the  conductor 
seizing  hold  of  him;  held  error  to  sustain  a  motion  for  nonsuit  on  the 
plaintiff's  evidence.     lb. 

Accident  Insurance — Pboof  of  Injuby. — In  an  action  on  an  acci- 
dent insurance  policy,  where  the  policy  required  notice  to  be  given  the 
company  in  case  of  accident,  the  plaintiff's  testimony  that  notice  and 
proofs  of  death  were  sent  the  company  within  the  time,  made  a  prima 
facie  case  of  proof  of  notice.  The  fact  that  plaintiff  could  not  remem- 
ber what  was  contained  in  the  proofs  could  not  defeat  her  proof.  Lamp- 
kin  V.  The  Travelers''  Ins.  Co.,  249. 

Insurance  Policy — False  Representations — Burden  of  Proof. 
— In  an  action  on  an  accident  insurance  policy,  if  the  defendant  seeks 
to  avoid  the  policy  on  the  ground  of  a  false  representation  in  the  appli- 
cation that  plaintiff  was  the  wife  of  the  assured,  the  burden  of  proof  is 
on  the  defendant  to  show  that  the  representation  was  false.     lb. 

Accident  Insurance — Intentional  Injury — Presumption — Bur- 
den OF  PROOF. — In  an  action  on  an  accident  insurance  policy,  which 
provides  that  the  company  shall  not  be  liable  for  intentional  injuries  in- 
flicted by  the  insured  or  any  one  else,  where  the  evidence  shows  that 
the  iissured  came  to  his  death  by  a  gunshot  wound,  but  there  is  uo  evi- 
dence of  how  or  by  whom  the  wound  was  inflicted,  the  law  will  not  pre- 
sume that  the  injuiy  was  intentionally  inflicted,  but  the  burden  is  on 
the  defendant  to  show  that  the  death  was  from  one  of  the  excepted 
causes.     lb. 
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Insurance— False  Rkpbesentation — Insufficibnct. — In  an  ac- 
tion on  an  insurance  policy  where  the  evidence  was  to  the  effect  that 
the  assured  had  taken  out  a  policy  iu  the  name  of  himself  and  company, 
at  the  time  referring  to  another  party  as  his  partner,  and  afterwards 
upon  application  for  additional  insurance  stated  that  the  former  policy 
ought  to  have  been  written  to  him  alone,  and  with  the  consent  of  the  in- 
surance company  transferred  the  policy  to  himself,  stating  that  "  he 
owned  the  entire  property,  mines  and  all,  that  he  had  got  tired  of  fool- 
ing around  with  other  people,  that  he  had  to  pay  all  the  money  out  and 
everything  oi  that  kind,  and  was  going  to  have  the  whole  business," 
held,  insuflficieut  to  show  a  false  and  fraudulent  representation  of  sole 
ownership.     Helvetia  Swisx  Fire  Ins.  Co.  v.  E.  P.  AIUh  Co.,  264. 

Insurance — Proof  of  Loss — Waiver. — In  an  action  on  an  insurance 
policy  where  the  evidence  showed  that  iiuniediately  after  the  fire  the  as- 
sured notified  the  general  agent  of  the  insurer,  and  that  the  agent 
visited  the  premises,  and  proposed  an  arbitration  to  determine  the 
amount  of  the  loss,  which  being  declined  by  the  assured,  the  agent  sent 
a  party  to  make  and  report  an  estimate  of  the  damage  which  was  done, 
that  the  agent  had  frequent  conversations  with  the  assured  about  the 
matter,  but  never  indicated  to  the  assured  that  any  proof  of  loss  was 
necessary  or  desired,  held,  that  the  action  of  the  agent  of  the  company 
was  a  waiver  of  the  condition  requiring  proof  of  loss.     lb. 

Ownership — Insurable  Interest. — In  an  action  on  an  insurance 
policy  covering  a  mill  and  machinery,  there  was  evidence  that  the  as- 
sured acquired  an  ownership  in  the  property  by  agreement  with  the 
parties  who  projected  the  enterprise,  in  consideration  of  money  advanced 
for  the  building  and  machinery;  and  it  tended  to  show  that  he  was  the 
sole  owner  of  the  machinery,  and  was  in  possession  and  claiming  sole 
ownership  of  the  mill,  though  his  right  to  the  mill  building  was  dis- 
puted.    Held,  that  he  had  an  insurable  interest  in  the  property.     lb. 

Instructions — Fraud. — In  the  absence  of  evidence  tending  to  estab- 
lish fraud,  and  to  connect  the  plaintiff  with  it,  it  was  proper  to  refuse 
an  instruction  requested  by  defendant  defining  to  the  jury  how  fraud 
may  be  proven.     lb. 

Same. — In  action  on  an  insurance  policy,  although  the  evidence  may 
tend  to  prove  that  a  third  party  burned  the  property,  if  it  fails  to  con- 
nect the  assured  with  the  act,  it  is  proper  to  refuse  an  instruction  based 
upon  assured's  connection  therewith.     lb. 

Practice — Cross-Examination  of  Witness. — In  an  action  against 
a  county  to  recover  the  value  of  services  rendered  in  the  publication  of 
nominations  for  election,  the  only  issue  being  as  to  whether  the  paper 
in  which  publication  was  made  was  a  newspaper,  it  was  reversible  error 
to  permit  counsel  for  defendant  to  cross-examine  plaintiff  to  an  unwar- 
rantable extent  and  on  matters  foreign  to  the  issues.     Such  an  exami- 
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nation  tended  to  prejudice  the  plaintiffs  case  before  the  jury.     Roesrh 

p.  Board  of  Commitisioners  of  Douglas  County,  280. 

MoETGAGE  IN  FoRM  A  Deed— Pabol  Evidencb.— A  bill  may  be  filed 
to  declare  a  deed  a  mortgage  and  to  foreclose  it,  and  the  purpose  of  the 
conveyance  may  be  shown  by  parol  evidence.  The  Jefferson  County  Bank 
V.  Hummel,  337. 

Rejection  of  Evidence— Habmless  Ebbob.— In  a  contest  between 
a  mortgagee  and  other  creditors,  the  rejection  of  evidence  to  prove  that 
the  mortgagor  was  insolvent  was  harmless  error,  where  the  financial 
condition  of  the  mortgagor  was  clearly  shown  by  other  evidence.     lb. 

Evidence— Statement  of  Grantob.— It  was  proper  to  reject  proof 
of  statements  made  by  the  grantor  after  the  conveyance  respecting  his 
purpose  in  making  the  conveyance,  unless  it  was  shown  that  the  grantee 
had  knowledge  of  the  fraudulent  intent.     lb. 

CONTBACTS— Obal  TESTIMONY.— Oral  testimony  of  agreements  made 
before  and  at  the  time  of  executing  a  written  contract,  is  incompetent 
to  change  or  vary  the  written  instrument,  all  prior  negotiations  being 
merged  in  the  written  agreement.     Dawson  v.  Woodhams  et  al.,  394. 

Pbactice— OBJECTION.— An  objection  to  the  admission  of  evidence 
without  assigning  any  reason  fur  the  objection  does  not  entitle  the  party 
objecting  to  have  the  objection  considered.     IJindry  r.  McPhee,  .398. 

Admissibility.— On  an  issue  as  to  whether  certain  cement  sold  was 
of  good  quality,  evidence  of  tests  made  with  cement  out  of  the  same 
stock  was  admissible.     lb. 

Stock  Brand— Prima  Facie  Evidence  of  Ownership.— A  stock 
brand  duly  recorded  is  prima  facie  evidence  of  ownership  of  an  animal 
upon  which  it  is  found,  but  may  be  overcome  by  other  evidence  of 
ownership.     Debord  v.  Johnson,  402. 

Appellate  Pbactice— Exceptions.— Error  cannot  be  predicated  on 
the  admission  of  evidence,  over  objection,  unless  an  exception  be  taken 
to  the  ruling  of  the  court  admitting  the  exidence.  The  Mount  Wilson 
O.  &  8.  M.  Co.  c.  Burbridrjp,  487. 

StTFFlclENOY.— Evidence  that  the  superintendent  of  a  mining  com- 
pany had  a  miner,  who  was  injured  while  working  for  the  company, 
taken  to  a  hospital  and  the  next  day  called  at  the  hospital  and  told  tliJ 
manager  to  take  good  care  of  him  and  it  would  be  all  right,  was  suflB- 
cient  to  justify  a  verdict  against  the  company  for  services  for  nursing 
and  caring  for  the  injured  miner.     lb. 

Trusts.— Where  it  is  sought  to  establish  a  trust,  the  facts  relied  upon 
must  be  shown  with  clearuess  and  certaiuty,  but  the  certainty  required 
is  only  such  as  is  sufficient  to  satisfy  the  jury  or  the  court  of  the  exist- 
ence of  the  trust,  and  it  is  provable  in  the  same  manner  and  by  the  same 
class  of  evidence  as  other  facts.  Circumstantial  evidence  is  admissible 
for  that  purpose.     By  clearness  and  ceruinty  is  meant  that  there  must 
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be  sufficient  positive  facts  shown  to  take  the  matter  without  the  realni 

of  conjecture  and  presumption.     Marshall  o.  Fleming,  515. 

Pbincipal  and  Agent— Authority  of  Agent. — The  authority  of 
an  agent  to  draw  on  his  principal  need  not  be  shown  by  direct  and 
positive  proof  of  express  authority,  but  may  be  established  by  circum- 
stances. Agency,  and  the  scope  of  the  agent's  authority  may  be  im- 
plied from  transactions  between  the  principal  and  agent,  and  from  a 
course  of  dealing  by  the  agent  sanctioned  by  his  principal.  Gambrill 
et  al.  V.  The  Brown  Hotel  Co.,  529. 

Same. — Where  an  agent,  a  short  time  before  drawing  the  draft  in 
question,  telegraplied  his  principals  that  he  had  drawn  on  them,  giving 
amount  of  drafts,  and  they  answered  that  they  would  pay  the  drafts, 
but  in  future  they  must  be  less,  it  was  a  recognition  of  the  agent's  au- 
thority to  draw  in  the  future  as  well  as  the  past,  the  only  condition  being 
that  in  future  the  amount  must  be  less,     lb. 

Same. — In  an  action  on  a  dishonored  draft  against  the  drawees,  evi- 
dence that  the  drawer  was  in  the  employ  of  the  drawees;  that  they  had 
furnished  him  with  a  book  containing  blank  forms  of  drafts,  with  their 
firm  name  and  address  printed  upon  them;  that  the  draft  in  dispute  was 
written  upon  one  of  these  blanks  and  that  the  drawees  had  previously 
honored  and  paid  other  drafts  drawn  upon  them,  in  favor  of  the  plain- 
tiff, by  the  drawer,  the  evidence  was  sufficient  to  establish  the  author- 
ity of  the  agent  to  draw  and  the  implied  promise  of  the  principals  to 
pay.     lb. 

EXCEPTIONS:  See  APPELLATE  PKACTICE. 

EXECUTIONS: 

Return — Conclusive. — Tlie  return  of  an  officer  on  an  execution  is 
conclusive  against  the  plaintiff  in  the  execution,  and  he  is  estopped  from 
showing  a  different  state  of  facts  than  those  shown  by  the  return,  in  any 
action  except  a  direct  proceeding  to  amend  the  return.  Grove  et  al,  v. 
Wallace,  160. 

EXECUTORS:  See  ESTATES  OF  DECEDENTS. 

EXEMPTIONS: 

Landlord  and  Tenant — Liens. — Section  1866,  General  Statutes, 
exempts  certain  articles  of  personal  property  belonging  to  the  head  of  a 
family  from  levy  and  sale  by  execution,  attachment  or  distress  for  rent. 
As  the  common-law  process  of  distress  for  rent  does  not  exist  in  this 
s^'ate  it  is  only  from  levy  and  sale  upon  execution  or  attachment  that 
exemption  can  be  claimed.  And  replevin  on  the  ground  of  exemption 
will  lie  only  where  ))r()perty  has  been  seized  by  execution  or  attach- 
ment.   The  statute  exempting  property  from  levy  does  not  exempt  it 
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from  a  landlord's  lien  under  section  2854,  Mills'  Ann.  Stats.     Noxon  et 
al.  V.  Glaze  et  al.,  503. 

Head  op  Family.— The  statute  exempting  certain  personal  property 
to  the  head  of  the  family  does  not  exempt  property  belonging  to  any 
other  member  of  the  family.     lb. 

FALSE  REPRESENTATIONS: 

Insurance  Policy.— In  an  action  on  an  insurance  policy,  where  the 
defendant  answered  by  alleging  that  the  policy  was  obtained  by  false 
representation  of  ownership  fraudulently  made  by  the  assured,  to  sus- 
tain such  allegation,  it  must  appear  not  only  that  the  representation  was 
made,  but  that  it  was  false  and  was  made  by  the  assured  with  knowl- 
edge of  its  falsity.     Helvetia  Swiss  Fire  Ins.  Co.  v.  E.  P.  Allis  Co.,  264. 

Same.— In  an  action  on  an  insurance  policy  where  the  evidence  was 
to  the  etiect  that  the  assured  had  taken  out  a  policy  in  the  name  of  him- 
self and  company,  at  the  time  referring  to  another  party  as  his  partner, 
and  afterwards  upon  application  for  additional  insurance  stated  that 
the  former  policy  ought  to  have  been  written  to  him  alone,  and  with 
the  consent  of  the  insurance  company  transferred  the  policy  to  himself, 
stating  that  "  he  owned  the  entire  property,  mines  and  all,  that  he  had 
got  tired  of  fooling  around  with  other  people,  that  he  had  to  pay  all  the 
money  out  and  everytliing  of  that  kind,  and  was  going  to  have  the 
whole  business,"  held,  insufficient  to  show  a  false  and  fraudulent  repre- 
sentation of  sole  ownership.     16. 

Privity  of  Contract.— In  an  action  on  a  dishonored  check  by  the 
payee  against  the  drawer  an  answer  that  admitted  the  drawing  of  the 
clieck,  but  set  up  an  affirmative  answer,  that  the  check  was  given  for 
one  E.,  to  whom  defendant  had  agreed  to  advance  the  money,  to  pur- 
chase a  stock  of  goods  from  plaintiff;  that  the  sale  by  plaintiff  to  E. 
was  made  by  false  and  fraudulent  representations  and  that  the  goods 
represented  by  plaintiff  to  E.  to  be  in  the  stock  were  not  in  the  stock 
and  were  not  delivered  to  E.,  stated  no  defense  to  the  action,  as  in  the 
sale  of  the  goods  there  was  no  privity  of  contract  between  plaintiff  and 
defendant,  and  the  plaintiff  incurred  no  liabilitv  to  defendant  by  any 
representations  to  E.     The  Pioneer  Loan  Go.  v.  Ingola,  305. 

Deceit— Vendor  and  VENDEE.-False  representations  by  a  vendor 
that  a  creek,  bordering  land  sold,  had  never  overflown  and  would  not 
overflow  its  banks,  relied  upon  by  the  vendee,  who  was  ignorant  of  the 
facts,  will  support  an  action  for  damage,  caused  by  an  overflow,  to  prop- 
erty placed  on  the  land,  in  reliance  on  the  representations,  by  the  vendee 
Oakes  v.  Miller,  374. 

Same— Contributoby  Negligence.— In  an  action  for  damage  to 
property  caused  by  overflow  from  the  waters  of  a  creek,  by  a  vendee 
against  a  vendor,  the  plaintiff  is  not  cha.geable  with  contributory  negli- 
gence, where  he  relied  upon  the  false  representations  of  the  vendor  that 
the  creek  never  overflowed.     Jb. 
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Instructions. — In  an  action  for  deceit  it  was  proper  to  refuse  an  in- 
struction based  on  the  ignorance  of  tlie  defendant  of  the  falsity  of  the 
representations  when  his  own  evidence  showed  that  he  knew  they  were 
false.     16. 

FEES: 

Payment  to  County  Treasubeb — Salary. — An  officer  is  not  re- 
sponsible to  the  county  for  the  fees  of  his  office,  and  is  not  required  to 
pay  them  over  to  the  treasurer  until  such  fees  exceed  his  salary  as  fixed 
by  law.  Such  fees  may  be  deposited  in  bank,  aud  a  bond  given  to  secure 
such  deposit  may  be  enforced.     Davis  et  al.  v.  Dunlevy,  344. 

FINDINGS:  See  APPELLATE  PRACTICE. 

FORCIBLE  ENTRY  AND  DETAINER: 

Trustee's  Deed — Prima  Faoie  Evidence. — In  an  action  at  law  for 
possession,  a  trustee's  deed  to  real  estate  sold  under  a  deed  of  trust  is 
prima  facie  evidence  of  the  facts  recited  therein.     Carico  v.  Kling,  349. 

Demand  for  Possession. — In  an  action  of  forcible  detainer  for  pos- 
session under  a  trustee's  deed  to  real  estate  sold  under  deed  of  trust,  it 
was  not  necessary  that  the  demand  for  possession  should  fix  any  time 
within  which  possession  was  required;  the  plaintiff  was  entitled  to  and 
had  a  right  to  demand  immediate  possession.     lb. 

Title  to  Property. — In  an  action  under  the  forcible  entry  and  de- 
tainer statute  for  possession,  tlie  title  to  the  realty  was  not  involved  and 
could  not  be  inquired  into.  If  the  defendant  desired  to  attack  the  sale 
and  trustee's  deed  under  which  plaintiff  held  the  legal  title,  he  should 
have  done  so  in  a  proceeding  in  equity.     76. 

FRAUDULENT  CONVEYANCES: 

Conveyance  by  Attorney  to  Himself. — Where  the  owner  of  real 
estate  mortgaged  it  for  about  its  full  value  aud  afterwards  gave  to  her 
husband  a  power  of  attorney  witli  full  power  to  dispose  of  the  property 
for  any  purpose  and  in  any  way  that  she  herself  might  do,  and  the  hus- 
band as  attorney  deeded  the  property  to  himself  and  afterwards  deeded 
it  direct  to  the  mortgagee  iu  payment  of  his  wife's  indebtedness,  held 
that  other  creditors  of  the  wife  had  no  grounds  for  complaint  aud  could 
not  set  aside  the  conveyance.  Under  the  power  of  attorney  the  husband 
could  convey  the  property  in  payment  of  the  wife's  debts,  and  the  prop- 
erty having  been  appropriated  to  pay  her  debts  and  at  its  fair  value,  the 
fact  that  the  husband  first  deeded  the  property  to  himself  and  then  di- 
rect to  the  mortgagee  instead  of  deeding  it  as  attorney  to  the  mortgagee, 
was  immaterial  and  worked  no  fraud  or  prejudice  to  other  creditors. 
Tenni.s  &  Co.  r.  Ilarnes  &  <Jo.,  196. 

Pkefekence  of  Creditors. — Until  some  lien  or  right  has  accrued  to 
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a  creditor,  the  debtor  retains  dominion  and  control  of  his  property,  has 
absolute  power  of  disposition,  and  may  transfer,  convey,  or  incumber  it 
at  his  pleasure  to  pay  or  protect  any  creditor,  and  unless  there  be  some 
fraudulent  intent  on  his  part  to  defraud  his  creditors  in  which  the 
grantee  participated,  the  con%'eyance  is  valid  as  against  those  who  there- 
after proceed.     The  Jefferson  County  Bank  e.  Hummel,  337. 

Same— Statutory  Constkuctiox.— Section  1520,  General  Statutes, 
which  provides  that  all  conveyances  made  in  trust  for  the  use  of  the 
grantor  shall  be  void  as  against  existing  creditors,  held  to  include  only 
cases  where  the  trust  for  the  benefit  of  the  grantor  was  the  principal 
purpose  to  be  accomplished  by  the  conveyance,  and  to  exclude  cases 
where  the  benefit  was  merely  incidental  and  the  main  purpose  was  law- 
ful. A  reservation  in  a  conveyance  to  dispose  of  the  surplus  by  payment 
of  other  debts  is  not  such  benefit  to  the  grantor  as  would  invalidate  the 
conveyance.     lb. 

Excessive  Consideration. -Where  the  expressed  consideration  is 
largely  in  excess  of  the  debt  and  the  conveyance  is  claimed  to  be  a  mort- 
gage, courts  will  view  the  transaction  with  suspicion,  and  the  evidence 
of  good  faith  and  absence  of  fraudulent  intent  against  contesting  cred- 
itors must  be  full  and  satisfactory,  but  such  conveyances  are  not  con- 
structively fraudulent.     lb. 

RE.JECT10N  OF  Evidence— Harmless  Errob.— In  a  contest  between 
a  mortgagee  and  other  creditors,  the  rejection  of  evidence  to  prove  that 
the  mortgagor  was  insolvent  was  harmless  error,  where  the  financial 
condition  of  the  mortgagor  was  clearly  shown  by  other  evidence.     lb. 

Evidence— Statement  of  Grantor.— It  was  proper  to  reject  proof 
of  statements  made  by  the  grantor  after  tlie  conveyance  respecting  his 
purpose  in  making  the  conveyance,  unless  it  was  shown  that  the  grantee 
had  knowledge  of  the  fraudulent  intent.     lb. 

Proceeds  of  Pkoperty-Insurance  Money.— A  ti-ansfer  of  prop- 
erty made  with  intent  to  defraud  creditors  is  void  as  to  them,  and  their 
right  to  follow  the  property  extends  to  its  proceeds,  but  money  due  on 
an  insurance  policy  for  loss  by  fire  is  not  the  proceeds  of  the  property 
destroyed  and  cannot  be  followed  by  creditors  although  the  property 
was  transferred  by  their  debtor  t<.  the  insured  to  defraud  his  creditors. 
And  it  was  immaterial  that  the  debtor  paid  the  premium.  Forrester  v 
Gill,  410. 

Insurable  Interest.— The  transferee  of  property  has  an  insurable 
interest  although  the  transfer  was  fraudulent  as  to  creditors.     lb. 

Assignment— Consideration.— Where  a  husband  transfeiTed  prop- 
erty to  his  wife  in  fraud  of  his  creditors  and  the  property  was  insured 
in  the  name  of  the  wife  and  destroyed  by  fire,  and  the  claim  against  the 
insurance  company  was  assigned  by  the  wife,  as  between  the  husband's 
creditors  and  the  as.signee  of  the  wife  it  is  immaterial  whether  the  as- 
signee paid  a  consideration  or  not  for  the  claim.     lb. 
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GARNISHMENT: 

Pbactioe — Judgment  Debt. — A  judgment  debt  is  not  subject  to  gar- 
nishment by  process  from  a  court  other  than  that  in  which  the  judgment 
was  rendered.  A  judgment  may  be  reached  and  impounded  to  satisfy 
the  debts  of  the  judgment  creditor,  but  it  must  be  done  by  proceedings 
in  the  court  which  lias  jurisdiction  of  the  judgment  sought  to  be  reached. 
flamill  et  al.  v.  Peck,  1. 

Municipal  Corpobations— Officers'  Salaries — Public  Policy — 
•Statute. — A  municipal  corporation  is  not  subject  to  garnishment  for 
the  salary  of  a  public  officei-,  on  the  ground  of  public  policy.  The  act  of 
1891  (Sess.  Laws,  1891,  p.  234),  making  municipal  corporations  subject  to 
garnishment  the  same  as  private  corporations  and  persons,  was  not  in- 
tended to  make  such  corporation  liable  to  garnishment  for  officers'  sal- 
aries.    The  Troy  Laundry  and  Machinery  Go.  v.  The  City  of  Denver,  368. 

GUARDIAN  AD  LITEM: 

Stipulation — Evidence. — A  guardian  ad  litem  has  authority  to  stip- 
ulate as  to  the  condition  of  a  bank  account  to  obviate  the  necessity  of 
introducing  in  evidence  the  bank  books.  Such  stipulation  cannot  be 
taken  as  prejudicial  to  the  minor's  interest.  Rarick  et  al.  ?.  Vande- 
vier,  116. 

Pleading — Admissions  of  Guardian  ad  Litem. — Where  a  minor  is 
a  party  to  a  suit  and  is  represented  by  a  guardian  ad  litem,  the  minor  is 
not  bound  by  any  admissions  or  pleadings  of  his  guardian  unless  they 
are  for  the  minor's  benefit.  And  it  is  the  duty  of  the  court  to  disregard 
any  pleading  filed  by  the  guardian  ad  litem  that  injuriously  affects  the 
minor's  interest.     Seaton  v.  Tohill,  211. 

HARMLESS  ERROR: 

Rejection  of  Evidence. — In  a  contest  between  a  mortgagee  and  other 
creditors,  the  rejection  of  evidence  to  prove  that  the  mortgagor  was  in- 
solvent was  harmless  error,  where  the  financial  condition  of  the  mort- 
gagor was  clearly  shown  by  other  evidence.  The  Jefferson  County  Bank 
V.  Hummel,  337. 

Practice — Striking  out  Pleadings. — Notwithstanding  an  order  dis- 
missing a  party  from  the  case  and  striking  her  pleading  from  the  files 
was  technically  erroneous,  yet  if  assuming  all  the  allegations  of  the  plead- 
ing to  be  true  the  final  result  must  still  have  been  the  same  as  it  was, 
the  error  was  harmless  and  would  not  warrant  a  disturbance.  Tom  Boy 
Gold  Mines  Co.  et  al.  v.  Green  et  al.,  447. 

HUSBAND  AND  WIFE: 

Illegal  Marriage— Presumption. — No  man  is  presumed  to  do  an 
unlawful  act.  Where  a  man  contracts  marriage  or  enters  into  marriage 
relations,  there  can  be  no  presumption  that  he  has  another  living  lawful 
wife.     Lampkin  v.  Travelers'  Ins.  Co.,  249. 
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IN8UBANCE-WAR^ANTY.-In  an  application  for  accident  insurance, 
the  following  statement:  "  Write  policy  payable,  in  case  of  death  to  Mrs 
L.  whose  relationship  to  me  is  that  of  wife,"  is  not  a  warranty  that  the 
beneficiary  is  assured's  wife,  or  a  material  representation,  but  is  to  be 
construed  only  as  a  description  of  tlie  person  of  the  beneficiary      lb 

Insurable  Intekest.-A  woman  living  with  a  man  as  his  wife,  al- 
though they  are  not  legally  married,  has  an  insurable  interest  in  the 
man  8  life.     lb. 

Fbaudulext  CoxvEYAxcE-AssiaNMENT-CoNsiDEBATioN  -Where 
a  husband  transferred  property  to  his  wife  in  fraud  of  his  creditors  and 
the  property  was  insured  in  the  name  of  the  wife  and  destroyed  by  fire 
and  the  claim  against  the  insurance  company  was  assigned  by  the  wife' 
as  between  the  husband's  creditors  and  the  assignee  of  the  wife  it  is 

INFANTS: 

Guardian  AD  Litem -Stipulation-Evidexoe._A  guardian  ad 
litem  h^  authority  to  stipulate  as  to  the  condition  of  a  bank  account 
to  obviate  the  necessity  of  introducing  in   evidence  the  bank  books 
Such  stipulation  cannot  be  taken  as  prejudicial  to  the  minor's  interest' 
Rarick  et  al.  v.  Vandecier,  116. 

Contracts-Specific  PEBFORMANOE.-The  fact  that  one  party  to  a 
contract  IS  a  minor  and  the  contract  tlierefore  could  not  be  enforced 
against  the  minor,  does  not  authorize  tlie  other  party  to  avoid  the  con- 
tract, when  the  minor  has  performed  on  his  part  and  the  contract  is  for 
tlie  minor's  benefit.     Seaton  p.  Tohill,  211. 

Guardian  ad  Litem -ADMissiONs.-Where  a  minor  is  a  party  to  a 
suit  and  IS  represented  by  a  guardian  ad  litem,  the  minor  is  not  bound 
by  any  admissions  or  pleadings  of  his  guardian  unless  they  are  for  the 
minor's  benefit.  And  it  is  the  duty  of  the  court  to  disregard  any  pefd! 
tefest      A^        ^"^''°  ""  ''''""  '^"'  injuriously  affects  the  minor'stn- 

IN  JUNCTIONS: 

Action  on  Bond-No  Damage,  xo  REcovERv.-m  an  action  on  an 
njunction  bond,  the  plaintiff  must  show  that  he  was  dam=.ged  before 
he  can  recover.  If  the  continuance  of  the  injunction  would  not  havl 
been  injurious  to  him,  and  if  he  gained  no  benefit  or  advantage  byTtI 
dissolution,  then  he  is  not  entitled  to  recover  his  expense  incurred  in 
securing  Its  dissolution.  Grove  et  al.  v.  iVallare  1(30 
J^TT''''.^  :^^^«M^NT.-A  party  is  entitled  to  an  injunction  to 
restra  n  the  collection  of  a  jiulgment  upon  the  ground  that  the  judg" 
ment  has  been  satisfied.     Smith  v.  iforriU  et  al    284.  ^^  i^^g 
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INSTRUCTIONS: 

View  of  Locus  in  Quo— Harmless  Ebror.— Where  a  jury  was  per 
mitted  to  view  the  premises,  damage  to  which  was  in  issue,  and  the  court 
instructed  the  jury  that  they  might  take  into  consideration  what  they 
had  observed  together  with  the  testimony  introduced  in  the  case  in 
making  up  their  verdict,  such  instruction  while  not  approved  was  harm- 
less error  where  the  other  evidence  in  the  case  was  sufficient  to  sustain 
the  verdict,  without  the  view  of  the  premises.  The  D.,  T.  &  F.  W.  R.  R. 
Co.  V.  The  Pulaski  Ir.  Ditch  Co.,  41. 

Appellate  Practice— Instructions — Exceptions.— An  objection 
and  exception  to  instructions  which  fail  to  call  the  attention  of  the  trial 
court  to  the  error  complained  of  are  not  available  to  cause  a  review  of 
the  instructions  on  appeal.     lb. 

Breach  of  Promise  of  Marriage— SEDUOTioN.—In  a  suit  for  dam- 
age for  breach  of  promise  of  marriage  and  seduction  an  instruction  to 
the  effect  that  if  the  jury  found  that  the  defendant  attempted  to  prove 
plaintiff  was  a  lewd  woman  and  of  bad  character,  and  he  had  failed  in 
this  particular,  and  that  the  attempt  was  not  made  in  good  faith,  or 
with  reasonable  hope  or  expectation  of  success,  they  might  take  this 
fact  into  consideration  in  aggravation  of  the  damages,  was  not  errone- 
ous.    Fleetford  v.  Barnett,  77. 

Same.— In  a  suit  for  damage  for  breach  of  promise  of  marriage  and 
seduction,  where  the  defendant  in  his  verified  answer  denied  carnal 
knowledge  of  the  plaintiff  and  in  his  testimony  admitted  such  carnal 
knowledge,  it  was  not  error  for  the  court  to  instruct  the  jury  that  they 
might  take  into  consideration  the  defendant's  sworn  denial  in  conjunc- 
tion with  his  testimony  on  the  trial  in  determining  the  weight  and  cred- 
ibility to  be  given  to  his  testimony.     75. 

Evidence— Credibility  OF  Witness— Preponderance.— The  ques- 
tion of  the  credibility  of  witnesses  is  entirely  with  the  jury  and  the  ques- 
tion of  preponderance  is  not  solely  determined  by  the  number  of  witnesses 
who  may  be  opposed.  In  an  action  for  breach  of  promise  and  seduction 
it  was  proper  to  refuse  an  instructi(m  to  the  effect  that  if  one  witness  tes- 
tified to  certain  acts  and  conversation,  and  another  witness  with  equal 
credibility  denied  either  the  acts  or  the  conversation  and  there  was  no 
corroborative  proof,  the  case  must  fall.     lb. 

Erroneous  Instruction- Special  Finding.— The  trial  court  at  de- 
fendant's request  instructed  the  jury,  "  If  you  believe  from  the  evidence, 
that  the  doors  of  the  car  in  whicli  plaintiff  was  riding  were  left  open, 
the  fact  is  not  to  be  considered  as  establishing  any  negligence  on  the 
part  of  the  defendant  from  which  a  cause  of  action  could  arise  to  plain- 
tiff, for  the  injury  which  happened  to  him  cannot  be  considered  a  proxi- 
mate result  of  such  act."  The  jury  returned  a  general  verdict  for  plaintiff 
and  a  special  finding  that  the  negligence  of  defendant  was  "  leaving  the 
car  door  open."  Held  that  tlie  instruction  of  the  court  was  erroneous, 
and  that  the  special  liudiug  of  the  jury  was  consistent  with  the  general 
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verdict.  The  fact  that  the  juiy  disregarded  an  erroneous  instruction  of 
the  court  in  making  their  special  findings  did  not  create  such  inconsist- 
ency between  the  special  finding  and  general  verdict  as  would  entitle 
the  defendant  to  a  judgment.     The  D.  &  R.  G.  R.  R.  Co.  v.  Bedell,  139. 

Replevin — Change  of  Possession. — In  an  action  of  replevin  to  re- 
cover a  .stock  of  goods  from  the  sheriff,  attached  by  him  as  the  property 
of  M.,  the  former  owner,  where  plaintiff  had  purchased  the  property 
and  been  in  possession  for  a  considerable  time,  and  there  was  no  alle- 
gation of  actual  fraud  in  the  sale  by  M.  in  the  answer,  an  allegation 
that  at  the  time  of  the  levy  of  the  attachment  M.  was  in  possession  of, 
and  exercising  complete  control  and  ownership  over,  the  goods  as  of  her 
own  property,  is  not  a  sufficient  allegation  that  there  had  been  no  change 
of  possession.  And  the  fact  that  plaintiff  employed  M.  to  trim  hats  and 
do  other  work  about  the  store  and  paid  her  a  fixed  compensation,  neither 
indicated  nor  tended  to  prove  that  M.  was  in  custody  of  the  store,  or  in 
possession  of  the  goods.  And  an  instruction  that  there  was  neither 
allegation  nor  proof  that  there  was  no  change  of  possession  was  justi- 
fied.    Sargent  v.  Cameron,  200. 

Instbuctions  Refused. — It  is  not  error  to  refuse  an  instruction  asked 
even  though  it  is  a  correct  statement  of  tbe  law,  where  the  instructions 
given  embody  the  same  principle,  and  are  equally  favorable  to  the  party 
requesting  the  instruction  refused.     A.,  T.  &  S.  F.  Ry.  Co.  c.  Cahill,  24.5. 

SuPEBFLUOUS — Harmless  Ebrob. — Although  an  instruction  may  be 
unnecessary  and  superfluous,  yet  if  it  could  do  the  complaining  party 
no  harm  it  is  not  a  valid  ground  of  complaint.  Helvetia  Swiss  Fire  Ins. 
Co.  V.  The  E.  P.  Aliis  Co.,  264. 

Evidence — Fraud. — In  the  absence  of  evidence  tending  to  establish 
fraud,  and  to  connect  the  plaintiff  with  it,  it  was  proper  to  refuse  an  in- 
struction requested  by  defendant  defining  to  tlie  jury  how  fraud  may 
be  proven.     lb. 

Same. — In  an  action  on  an  insurance  policy,  although  the  evidence 
may  tend  to  prove  that  a  third  party  burned  the  property,  if  it  fails  to 
connect  the  assured  with  the  act,  it  is  proper  to  refuse  an  instruction 
based  upon  assured' s  connection  therewith.     16. 

Replevin — Possession  of  Property. — In  a  replevin  suit  where  the 
evidence  showed  that  defendant  was  not  in  possession  of  part  of  the 
property,  an  instruction  by  the  court  to  the  effect  that  the  property  in 
controversy  was  constructively  in  the  possession  of  the  defendant,  and 
that  authorized  the  jury  to  find  against  defendant  a  verdict  for  dam- 
ages for  its  unlawful  detention,  was  erroneous,  and  where  the  jury  re- 
turned a  verdict  for  damage  against  defendant,  it  was  not  a  harmless 
error,  neither  was  it  cured  by  a  remittitur  of  part  of  the  damage  by  the 
court.     Bnice  v.  Horn,  316. 

False  Repeesentations. — In  an  action  for  deceit  it  was  proper  to 
refuse  an  instruction  based  on  the  ignorance  of  the  defendant  of  th« 


582  Index. 

INSTRUCTIONS— Coneinwed. 

falsity  of  the  representations  when  his  own  evidence  showed  that  h4 
knew  they  were  false.     Oakes  v.  Miller,  374. 

Taken  Together. — The  fact  that  each  separate  instruction  given  in 
a  cause,  is  not  a  complete  submission  of  all  matters  in  dispute,  does  not 
make  it  objectionable.  If  the  instructions  given  are  consistent  with 
each  other  and  taken  together,  they  cover  the  entire  ground,  and  fully 
and  fairly  submit  tlie  questions  involved,  they  are  not  objectionable. 
Hindry  v.  McPhee,  398. 

INSURANCE— FIRE : 

Pleading — Exhibits. — A  policy  of  insurance  attached  to  a  com- 
plaint and  referred  to  in  the  complaint  as  partof  it,  cannot  be  considered 
as  a  part  of  the  complaint,  nor  consulted  in  determining  whether  or  not 
a  cause  of  action  is  stated.  The  <;oraplaint  must  state  a  cause  of  action 
without  regard  to  exhibits  whether  they  be  attached  or  not.  Helvetia 
Swiss  Fire  Im.  Co.  v.  E.  P.  Allis  Co.,  264. 

Practice — Insurance  Policy— Breach  of  Condition. — In  an  ac- 
tion on  an  insurance  policy  if  the  defendant  relies  on  the  breach  of  a 
condition  in  the  policy  as  a  defense,  the  condition  and  the  facts  consti- 
tuting its  breach  should  be  set  forth  in  tiie  answer.     lb. 

Insurance  Policy — False  Representations. — In  an  action  on  an 
insurance  policy,  where  the  defendant  answered  by  alleging  that  the 
policy  was  obtained  by  false  representation  of  ownership  fraudulently 
made  by  the  assured,  to  sustain  such  allegation,  it  must  appear  not  only 
that  the  representation  was  made,  but  tiiat  it  was  false  and  was  made 
by  the  assured  with  knowledge  of  its  falsity.     lb. 

Same. — In  an  action  on  an  insurance  policy  where  the  evidence  was 
to  the  effect  that  the  assured  had  taken  out  a  policy  in  the  name  of  him- 
self and  company,  at  the  time  I'eferring  to  another  party  as  his  partner, 
and  afterwards  upon  application  for  additional  insurance  stated  that 
the  former  policy  ought  to  have  been  written  to  him  alone,  and  with 
the  consent  of  the  insurance  company  transferred  the  policy  to  himself, 
stating  that  "  he  owned  the  entire  property,  mines  and  all,  that  he  had 
got  tired  of  fooling  around  with  other  people,  that  he  had  to  pay  all  the 
money  out  and  everything  of  that  kind,  and  was  going  to  have  the  whole 
business,"  held,  insufficient  to  show  a  false  and  fraudulent  representa- 
tion of  sole  ownership.     lb. 

Proof  of  Loss — Waiver. — The  condition  in  an  insurance  policy  re- 
quiring the  assui'ed  in  case  of  fire  to  furnish  the  company  with  a  writ- 
ten verified  statement  of  the  loss  may  be  waived  by  acts  of  the  insurer, 
which  evidence  a  recognition  of  the  liability  and  an  effort  to  adjust  the 
loss  without  such  proof,  or  by  a  denial  of  liability  for  other  reasons.    lb. 

Samb. — Where  there  is  no  conflict  in  the  evidence  the  question  as  to 
whether  or  not  there  was  a  waiver  of  the  condition  of  proof  of  loss  in 
an  insurance  policy  is  one  of  law  for  the  court  to  determine.     lb. 
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Same. — In  an  action  on  an  insurance  policy  where  the  evidence  showed 
that  immediately  after  the  fire  the  assured  notified  the  general  agent  of 
the  insurer,  and  that  the  agent  visited  the  premises,  and  proposed  an 
arbitration  to  determine  the  amount  of  the  loss,  which  being  declined 
by  the  assured,  the  agent  sent  a  party  to  make  and  report  an  estimate 
of  the  damage  which  was  done,  that  the  agent  had  frequent  conversa- 
tions with  the  assured  about  the  matter,  but  never  indicated  to  the  as- 
sured that  any  proof  of  loss  was  necessary  or  desired,  held,  that  the 
action  of  the  agent  of  the  company  was  a  waiver  of  the  condition  re- 
quiring proof  of  loss.     lb. 

Same. — In  an  action  on  an  insurance  policy  if  the  defendant  answers 
denying  liability,  placing  the  defense  upon  other  grounds  than  a  failure 
by  the  assured  to  furnish  proof  of  loss,  it  is  a  waiver  of  the  condition 
requiring  proof.     Ih. 

IifSUBABLE  Intebest. — An  insurable  interest  in  property  does  not 
depend  upon  the  completeness  or  validity  of  the  title  by  which  the 
property  is  held.  A  limited  or  qualified  interest  is  enough.  If  one  has 
such  interest  in  the  property  that  in  case  of  its  destruction  he  will  suf- 
fer a  loss,  he  has  an  insurable  interest.  And  he  may  describe  the  prop- 
erty as  his  and  himself  as  the  owner.     lb. 

Same — Evidence. — In  an  action  on  an  insurance  policy  covering  a 
mill  and  machinery,  there  was  evidence  that  the  assured  acquired  an 
ownership  in  the  property  by  agreement  with  the  parties  who  projected 
the  enterprise,  in  consideration  of  money  advanced  for  the  building  and 
machinery ;  and  it  tended  to  show  that  he  was  the  sole  owner  of  the  ma- 
chinery,  and  was  in  possession  and  claiming  sole  ownership  of  the  mill, 
though  his  right  to  the  mill  building  was  disputed.  Held,  that  he  had 
an  insurable  interest  in  the  property.     lb. 

Instbuctions. — In  an  action  on  an  insurance  policy,  although  the 
evidence  may  tend  to  prove  that  a  third  party  burned  the  property,  if  it 
fails  to  connect  the  a.«sured  with  the  act,  it  is  proper  to  refuse  an  in- 
struction based  upon  assured's  connection  tlierewith.     lb. 

Fbaudulent  Conveyaxce — Pboceeds  of  Pkopebty — Insubance 
Money. — A  transfer  of  property  made  with  intent  to  defraud  creditors 
is  void  as  to  them,  and  their  right  to  follow  the  property  extends  to  its 
proceeds,  but  money  due  on  an  insurance  policy  for  loss  by  fire  is  not 
the  proceeds  of  the  property  destroyed  and  cannot  be  followed  by  cred- 
itors although  the  property  was  transferred  by  their  debtor  to  the  in- 
sured to  defraud  his  creditors.  And  it  was  immaterial  that  the  debtor 
paid  the  premium.     Forrester  c.  Gill,  410. 

Same — Insubable  Intkbest.— The  transferee  of  property  has  an 
insurable  interest  although  the  transfer  was  fraudulent  as  to  credit 
ors.     lb. 

Fbaudulent     Cohveyance  —  AssiaNMENx  —  Considebatioh.  — 
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Where  a  husband  transferred  property  to  his  wife  in  fraud  of  his  cred- 
itors and  tlie  property  was  insured  in  the  name  of  the  wife  and  destroyed 
by  fire,  and  the  claim  against  the  insurance  company  was  assigned  by 
the  wife,  as  between  the  husband's  creditors  and  the  assignee  of  the 
wife  it  is  immaterial  whether  the  assignee  paid  a  consideration  or  not 
for  the  claim.     lb. 

INSURANCE— LIFE. 

Accident  Insurance — Pboof  of  Injury — Evidence. — In  an  action 
on  an  accident  insurance  policy,  where  the  policy  required  notice  to  be 
given  the  company  in  case  of  accident,  the  plaintiff's  testimony  that  no- 
tice and  proofs  of  death  were  sent  the  company  within  the  time,  made 
a  prima  facie  case  of  proof  of  notice.  The  fact  that  plaintiff  could  not 
remember  what  was  contained  in  the  proofs  could  nut  defeat  her  proof. 
Lanijikin  v.  The  Travelers''  Ins.  Co.,  249. 

Same — Waiver  of  Proof  of  Injury. — A  refusal  to  pay  a  policy  of 
accident  insurance  on  the  ground  of  misrepresentation  in  the  application 
waives  the  requirement  for  preliminary  proofs  of  injury.     lb. 

Illegal  Marriage — Presumption. — No  man  is  presumed  to  do  an 
unlawful  act.  Where  a  man  contracts  marriage  or  enters  into  marriage 
relations,  there  can  be  no  presumption  that  he  has  another  living  law- 
ful wife.     Ih. 

Insurance  Policy — False  Representations — Burden  of  Proof. 
— In  an  action  on  an  accident  insurance  policy,  if  the  defendant  seeks  to 
avoid  the  policy  on  the  ground  of  a  false  representation  in  the  applica- 
tion that  plaintiff  was  the  wife  of  the  assured,  the  burden  of  proof  is  on 
the  defendant  to  show  that  the  representation  was  false.     76. 

Accident  Insurance — Intentional  Injury — Presumption — Bub- 
den  OF  Proof. — In  an  action  on  an  accident  insurance  policy,  which 
provides  that  the  company  shall  not  be  liable  for  intentional  injuries 
inflicted  by  the  insured  or  any  one  else,  where  the  evidence  shows  that 
the  assured  came  to  his  death  by  a  gunshot  wound,  but  there  is  no  evi- 
dence of  how  or  by  whom  the  wound  was  inflicted,  the  law  will  not 
presume  that  the  injury  was  intentionally  inflicted,  but  the  burden  is 
on  the  defendant  to  show  that  the  death  was  from  one  of  the  excepted 
causes.     lb. 

Warranty. — In  an  application  for  accident  insurance,  the  following 
statement:  "Write  policy  payable,  in  case  of  death  to  Mrs.  L.  whose 
relationship  to  me  is  that  of  wife,"  is  not  a  warranty  that  the  benefi- 
ciary is  assured's  wife,  or  a  material  representation,  but  is  to  be  con- 
strued only  as  a  description  of  the  person  of  the  beneficially.     76. 

Insurable  Interest. — A  woman  living  with  a  man  as  his  wife,  al- 
though they  are  not  legally  married,  has  an  insurable  interest  in  the 
man's  life.     76. 
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intoxicating  liquors: 

License — Sale  by  Dhuggist— Medicai,  Purpose. — Where  a  city 
ordinance  made  it  unlawful  for  any  person  to  sell  intoxicating  liquors 
without  a  license,  but  provided  that  it  should  not  apply  "  to  the  selling 
or  gi\ing  away  uf  intoxicating  or  malt  liquors  by  any  druggist  upon  the 
prescription  of  a  reputable  physician  and  for  medical  purposes,"  a  sale 
by  a  druggist  for  medical  purposes  without  a  physician  s  prescription 
was  within  the  proviso  and  was  not  unlawful.  Prowitt  o.  Citt/  of  Den- 
ver, 70. 

JUDGMENTS: 

Practice — Garxishmext.— A  judgment  debt  is  not  subject  to  gar- 
nishment by  process  from  a  court  other  than  that  in  which  the  judgment 
was  rendered.  A  judgment  may  be  reached  and  impounded  to  satisfy 
the  debts  of  the  judgment  creditor,  but  it  must  be  done  by  proceedings 
in  the  court  which  has  jurisdiction  of  the  judgment  sought  to  be  reached. 
Hamill  pt  al.  v.  Peck.  1. 

JrcGMENT  Against  County— Payment— Void  County  Warrants 
— Mandamu*  to  Levy  Tax. — In  a  suit  against  a  county  it  was  agreed 
between  the  plaintiff  and  the  board  of  county  commissioners  that  plain- 
tiff should  pay  the  costs  of  the  suit  and  should  receive  in  satisfaction  of 
his  judgment  county  warrants  drawn  against  money  in  the  county  treas- 
ury not  otherwise  appropriated,  and  that  the  county  would  make  no  de- 
fense. Upon  rendition  of  judgment  and  the  presentation  to  the  board 
of  a  transcript  showing  satisfaction  the  board  delivered  to  the  plaintiff 
warrants  of  the  county  as  agreed,  which  he  received  and  accepted  in  full 
satisfaction  of  the  judgment,  and  instructed  the  clerk  to  enter  satisfac- 
tion on  the  judgment  docket,  which  the  clerk  failed  to  do.  The  wan-ants 
thus  received  were  afterwards  presented  to  the  treasurer  who  refused 
payment  and  indorsed  on  them  "  no  funds.'"  The  statute  then  in  force 
provided  that  a  judgment  against  a  county  should  be  paid  by  the  levy 
of  a  tax  for  that  purpose  with  a  proviso  that  the  board,  instead  of  levy- 
ing the  tax,  might  pay  the  judgment  by  a  warrant  upon  the  county 
treasurer.  Held,  that  the  authority  to  issue  a  wnrrant  at  once  instead 
of  levying  a  tax  contemplated  the  presence  in  the  treasury  of  money  ap- 
plicable to  the  payment  of  the  judgment,  and  unless  there  was  money 
in  the  treasury  to  meet  the  warrant  its  issuance  was  unauthorized  and 
the  board  had  no  alternative  except  to  levy  the  tax,  and  the  warrants 
thus  issued  and  received  by  plaintiff  constituted  no  payment  of  the  judg- 
ment If  satisfaction  had  been  entered  on  the  record,  a  proceeding  to 
cancel  would  be  sustained,  but  as  no  satisfaction  was  entered  of  record 
mandamus  to  compel  the  board  to  levy  the  tax  should  bt-  sustained  upon 
the  judgment.     The  People  px  rel.  Reynolds  v.  Rio  Grande  County,  124. 

Judgment  Against  County— Discretion  of  Board — Statutory 
Construction.— Section  .527,  Gen.  Stats,  as  amended  Sess.  Laws,  1887, 
page  240,  provides  that  "when  a  judgment  siiall  be  given  and  rendered 
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against  a  county  *  *  *  no  execution  shall  issue  thereon  but  the  same 
may  be  paid  by  the  levy  of  a  tax,  but  nothing  contained  in  this  section 
shall  operate  to  pi-event  the  county  commissioners  from  paying  all  or 
any  part  of  any  such  judgment  by  a  warrant  drawn  by  them  upon  the 
ordinary  county  fund  in  the  county  treasury  *  *  *  and  provided  further, 
that  the  powers  herein  given  to  the  board  of  county  commissioners  shall 
not  be  construed  as  requiring  said  board  to  levy  any  special  tax  to  pay 
any  judgment,  unless  in  its  discretion  the  said  board  shall  determine." 
Held  that  the  effect  of  the  last  proviso  was  not  to  leave  it  discretionary 
with  the  board  of  commissioners  to  say  whether  or  not  a  judgment 
against  a  county  should  ever  be  paid,  but  should  be  construed  as  leav- 
ing it  to  the  disci-etion  of  the  board  to  pay  a  judgment  either  by  levying 
the  tax  or  by  warrant  drawn  on  the  ordinary  county  fund,  when  the 
judgment  can  be  paid  by  warrant,  but  if  it  cannot  be  paid  by  warrant 
on  the  ordinary  fund  the  special  tax  must  be  levied.     lb. 

CoLLATEKAL  ATTACK. — In  an  action  for  mandamus  to  compel  the 
board  of  county  commissioners  to  levy  a  tax  to  pay  a  judgment  against 
a  county  the  judgment  is  conclusive  of  all  questions  which  were  or 
might  have  been  litigated  in  the  suit.     lb. 

Injunction — Collection  of  Judgment. — A  party  is  entitled  to  an 
injunction  to  restrain  the  collection  of  a  judgment  upon  the  ground  that 
the  judgment  has  been  satisfied.     Smith  v.  Morrill  et  at.,  284. 

Replevin — Retubn  of  PsorERTY — Jurisdiction — Return  of  Of- 
ficer.— In  a  replevin  suit  the  jurisdiction  of  the  court  over  the  property 
does  not  attach  until  the  officer  has  taken  possession  under  the  writ,  and 
where  the  return  of  the  officer  on  the  writ  shows  that  he  never  took 
possession  of  the  property  but  left  it  in  the  possession  of  the  defendant, 
a  judgment  which  orders  the  return  of  the  property  by  the  plaintiff  to 
the  defendant  is  without  jurisdiction  and  void.  Gallup  v.  Wortmann 
et  al.,  308. 

Replevin — Pleading. — Under  sections  182  and  207  of  the  code  of 
1877,  to  authorize  a  judgment  in  a  replevin  suit,  for  the  return  of  the 
property  to  the  defendant  or  for  its  value,  or  for  damage  for  its  deten- 
tion, the  return  and  the  damages  must  be  claimed  in  the  answer.  And 
where  the  answer  did  not  claim  a  return  of  the  property  or  damage  for 
its  detention  a  judgment  for  its  return  and  for  damages  for  its  detention 
was  unwarranted  and  must  be  regarded  as  void.     lb. 

Reasons  of  Court. — A  judgment  will  not  be  reversed  because  the 
reasons  given  by  the  court  are  erroneous,  if  there  is  sufficient  in  the 
record  to  sustain  it  on  other  grounds.     Miller  et  al.  v.  Slaght,  358. 

MoBTOA&ES  —  Accounting  —  Decree. — Before  a  mortgagee  can  be 
compelled  to  surrender  his  title  he  must  receive  the  money  secured  by 
the  instrument.  In  an  action  by  the  assignee  of  a  mortgagor  against 
the  mortgagee  to  compel  the  conveyance  of  the  legal  title  to  the  mort- 
g^ed  premises,  a  decree  that  provided  that  an  account  should  be  taken 
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of  the  rents  and  profits,  the  value  of  the  occupation  of  the  premises 
ascertained,  and  if  the  sum  was  equal  to  the  claim  of  the  mortgagee, 
then  he  should  convey  the  legal  title  to  the  plaintiff,  and  if  the  sum 
found  due  should  exceed  the  claim  of  the  mortgagee  then  the  plaintiff 
should  have  judgment  against  the  mortgagee  for  the  difference,  was 
erroneous  because  it  failed  to  determine  the  rights  of  the  parties  in  case 
the  rents  and  profits  and  value  of  the  use  and  occupation  should  be  less 
than  the  mortgagee's  claim.  In  such  case  the  plaintiff  should  pay  the 
mortgagee  the  difference  between  the  sum  due  him  and  the  amount 
received  in  rents,  profits,  use  and  occupation.     Sliney  v.  Davis,  480. 

Pbactice — Judgment  on  Pleading. — A  judgment  on  the  pleading 
is  a  judgment  on  the  merits  and  is  warranted  by  chapter  10,  Civil  Code. 
Steinhauer  et  al.  v.  Cobnar,  494. 

Same — Immatekial  Ebrob. — Although  an  answer  was  not  irrelevant, 
if  it  was  sufficient  and  disclosed  no  reason  why  the  plaintiff  should  not 
have  the  judgment  prayed  for.  an  error  of  the  court  in  striking  out  the 
answer  was  immaterial,  since  a  motion  for  judgment  on  the  pleadings 
was  properly  sustained  whether  the  answer  be  stricken  out  or  considered 
as  a  living  pleading  in  the  case.     lb. 

Practice — Motions  to  Strike  out  and  fob  Judgment  on  Pleai>- 
ING. — It  is  proper  to  move  to  strike  out  an  answer  and  at  same  time  to 
move  for  judgment  on  the  pleading.     lb. 

Practice — Default. — The  code  provision  authorizing  the  entry  of 
default  against  a  defendant,  when  he  fails  to  plead  within  the  time 
limited  by  law  or  the  order  of  the  court,  is  for  the  benefit  of  the  plain- 
tiff to  enable  him  to  cut  off  the  right  of  the  defendant  to  plead  to  the 
complaint,  and  if  he  fails  to  exercise  this  privilege,  the  defendant  is  not 
injured  and  has  no  right  to  complain.  A  judgment  on  the  pleadings  is 
not  irregular  or  improper  because  of  a  failure  to  enter  default  of  the 
defendant  after  striking  out  his  answer.     lb. 

Collateral  Attack. — A  judgment  is  not  void  merely  because  it  was 
rendered  without  evidence,  or  upon  an  insufficient  complaint,  and  the 
question  as  to  whether  an  affirmed  judgment  was  rightfully  or  wrong- 
fully rendered  cannot  be  raised  in  a  suit  upon  the  appeal  bond.     76. 

JURIES: 

Pbactice — Gknbbal  Vebdict — Special  Findin&s. — Sec.  199,  Civil 
Code,  leaves  it  discretionary  with  a  jury  to  return  a  general  or  special 
verdict.  It  then  makes  it  their  duty  in  case  they  return  a  general  ver- 
dict, to  find  specially  upon  any  particular  questions  of  fact  which  may 
be  submitted  to  them  by  the  court,  and  provides  that  when  the  special 
finding  shall  be  inconsistent  with  the  geueral  verdict,  the  special  find- 
ing shall  control,  and  judgment  be  given  accordingly.  Under  this  sec- 
tion a  special  finding  will  prevail  against  the  general  verdict,  only  when 
It  clearly  ai)pears  from  the  record   that  there  is  irreconcilable  antagv- 
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uisni  between  them;  anri  if  tliey  can  be  harmonized  upon  any  hypothe- 
sis, the  judgment  will  follow  the  general  verdict.  The  D.  &  R.  G.  R.  R. 
Co.  V.  Bedell,  139. 

JURISDICTION: 

Costs — Criminal  Cases. — The  allowance  or  rejection  of  any  claim 
against  a  county  for  costs  or  fees  in  any  criminal  case  before  a  justice 
of  the  peace  is  wholly  within  the  discretion  of  the  board  of  county  com- 
missioners, and  the  district  court  has  no  jurisdiction  to  review  the  ac- 
tion of  the  commissioners  on  such  claim.  Board  of  Commissioners  of 
Otero  County  v.   Wood,  19. 

County  Courts — Condemnation  Proceedings. — County  courts  are 
courts  of  general  jurisdiction,  with  concurrent  authority  with  the  dis- 
trict courts  in  all  matters  within  the  limit  placed  on  their  jurisdictional 
authority.  Condemnation  proceedings  for  the  enlargement  of  ditches, 
where  the  amount  involved  does  not  exceed  $2,000,  is  within  the  juris- 
diction of  the  county  court.  Seivers  et  al.  v.  The  County  Court  of  Oar- 
field  County,  147. 

Same — Practice — Certiorari. — On  a  petition  to  the  district  court 
for  certiorari  to  restrain  the  county  court  from  further  proceeding  with  a 
condemnation  proceeding  on  the  ground  that  the  county  court  is  with- 
out jurisdiction,  the  petition  filed  in  the  county  court,  and  not  the  peti- 
tion for  certiorari,  must  be  looked  to,  to  determine  the  question  of  the 
jurisdiction  of  the  county  court.     lb. 

Same — Final  Judgment. — An  application  to  the  district  court  for 
certiorari  to  restrain  the  county  court  from  proceeding  in  a  matter  be- 
fore that  court,  is  premature  until  the  county  court  has  finally  adjudi- 
cated the  matter.     lb. 

Appeal — Probate  Matters — Final  Judgment. — Under  sec.  3, 
Laws,  1891,  page  109,  the  district  court  has  jurisdiction  to  review  the 
action  of  the  county  court  in  probate  matters  without  regard  to  the 
finality  of  such  order  or  judgment,  but  no  appeal  lies  from  the  deci- 
sion of  the  district  court  to  the  court  of  appeals  unless  the  action  of  the 
county  court  appealed  from  was  a  final  judgment.  Hamilton  et  al.  v. 
Fowler,  175. 

Replevin — Return  of  Property — Judgment — Return  of  Offi- 
cer.— In  a  replevin  suit  the  jurisdiction  of  the  court  over  the  property 
does  not  attach  until  the  officer  has  taken  possession  under  the  writ, 
and  where  the  return  of  the  officer  on  the  writ  shows  that  he  never  took 
possession  of  the  property  but  left  it  iu  the  possession  of  the  defendant, 
a  judgment  which  orders  the  return  of  the  property  by  the  plaintiff  to 
the  defendant  is  without  jurisdiction  and  void.  Gallup  v.  Wortmanv 
et  al.,  308. 

Void  Order. — Where  a  party  not  witiiin  the  jurisdiction  of  the  court 
was  by  order  of  court  made  a  party  defendant  and  required  to  appear 
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and  plead  forthwith,  that  part  of  the  order  which  required  her  to  ap- 
pear and  plead  forthwith  was  void  and  a  failure  to  obey  it  involved  no 
consequences.     Tom  Boy  Gold  Minen  Co.  et  al.  i;.  Green  et  al.,  447. 

Partnership — Pakties. — Where  the  administrator  of  a  decedent's 
esiaie  filed  with  the  county  court  sitting  for  probate  business  a  petition 
alleging  that  a  partnership  existed  between  the  deceased  and  two  other 
parties  at  the  time  of  the  death  of  the  deceased,  and  asked  that  the  al- 
leged survivinti  iiartners  Uo  k  qniied  to  make  and  file  an  inventory  and 
statement  of  the  partnership  business,  and  the  court  issued  a  citation 
commanding  the  alleged  survivors  to  appear  and  show  cause  why  they 
should  not  make  an  inventory  and  statement  of  the  partnership  busi- 
ness, which  citation  was  served  on  one  of  the  parties,  who  appeared 
and  denied  that  any  partnership  existed  between  the  parties,  and  the 
other  alleged  surviving  partner  was  not  served  and  did  not  appear,  the 
court  had  no  jurisdiction  to  determine  matters  affecting  the  rights  of 
the  party  not  before  the  court,  and  had  no  jurisdiction  to  determine 
the  question  as  to  whether  or  not  a  partnership  existed.  Wright  v. 
Wright,  470. 

Pabtnership — Probate  Court. — Laws,  188.5,  page  28-5  (Mills'  Ann. 
Stats,  sec.  3384,  et  seq.),  providing  for  the  duty  of  sur\'iving  partners  in 
respect  to  partnership  property,  does  not  apply  to  a  partnership  the 
existence  of  which  is  denied.  The  probate  court  as  such  has  no  juris- 
diction to  determine  the  disputed  question  as  to  whether  or  not  a  part^ 
nership  existed  between  the  deceased  and  other  parties,  and  on  appeal 
from  such  a  proceeding  to  the  district  court,  the  district  court  is  with- 
out jurisdiction.     lb. 

Practice — Waiver. — Wliere  the  court  has  original  jurisdiction  of 
the  subject-matter,  an  appearance  by  the  party  confers  upon  the  court 
jurisdiction  of  the  person.  Where  an  appeal  was  taken  to  the  district 
court  from  the  board  of  county  commissioners  in  a  matter  that  might 
have  been  brought  directly  in  the  district  court,  and  a  motion  was  made 
to  dismiss  the  appeal  on  the  ground  that  the  appeal  bond  was  not  filed 
within  the  time  prescribed  and  that  no  notice  had  been  served  upon  the 
clerk,  the  objection  to  the  overruling  of  the  motion  was  waived  by  the 
county  attorney  afterwards  appearing  and  participating  in  the  trial. 
Board  of  Coin'r-f,  Las  Anima.'i  County,  c.  Stone  &  Goodale,  476. 

Probate  Coitrts. — The  county  court  sitting  for  the  transaction  of 
probate  business  is  a  court  of  limited  jurisdiction,  and  has  only  such 
powers  as  are  conferred  by  the  constitution  and  the  statutes,  and  such 
incidental  powers  as  are  necessary  to  the  exercise  of  the  jurisdiction 
conferred.  It  has  no  jurisdiction  to  determine  a  contest  between  an 
estate  and  a  stranger  as  to  the  title  to  property.  Marshall  v.  Marshall, 
505. 
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Liability  of  Assignee. — Where  an  assignment  of  a  lease  stipulated 
that  the  assignee  should  pay  to  the  lessor  the  rent  reserved  to  be  paid 
under  and  by  virtue  of  the  lease,  the  assignee  by  accepting  the  assign- 
ment became  liable  to  the  landlord  for  the  rents  during  the  entire  term 
even  after  he  assigned  the  lease  and  transferred  the  possession  of  the 
premises.     Wilson  v.  Lunt,  .56. 

Mining  Lease  —  Constbuction — Net  Pboceeds. — A  raining  lease 
provided  that  the  lessees  were  to  pay  to  the  lessors  as  royalty  a  certain 
per  cent  "  on  all  net  proceeds  from  all  smelter  and  freight  charges  and 
mill  returns  on  all  ore"  and  also  "an  undivided  one-fourth  nonassess- 
able interest  to  the  within  lease  free  from  all  expense  whatever  *  *  * 
said  one-fourth  interest  being  the  net  proceeds  from  said  ore  taken  from 
said  lease."  Held  that  construing  both  clauses  of  the  lease  together  the 
phrase  "  net  proceeds  "  meant  after  deducting  all  the  expenses  for  treat- 
ing the  ore  but  not  deducting  any  expense  incurred  in  developing  the 
mine.  And  that  the  lessor  was  not  chargeable  with  any  part  of  the  ex- 
pense incurred  in  working  the  mine.     Maloney  v.  Love,  288. 

Liens — Exemptions. — Section  1866,  General  Statutes,  exempts  cer- 
tain articles  of  personal  property  belonging  to  the  head  of  a  family  from 
levy  and  sale  by  execution,  attachment  or  distress  for  rent.  As  the 
common-law  process  of  distress  for  rent  does  not  exist  in  this  state  it  is 
only  from  levy  and  sale  upon  execution  or  attachment  that  exemption 
can  be  claimed.  And  replevin  on  the  ground  of  exemption  will  lie  only 
where  property  has  been  seized  by  execution  or  attachment.  The  stat- 
ute exempting  property  from  levy  does  not  exempt  it  from  a  landlord's 
lien  under  section  2854,  Mills'  Ann.  Stats.  Noxon  et  al.  v.  Olaze  et  al., 
503. 

LEGAL  ADVERTISEMENTS: 

Statutory  Constbuction — Official  Ballot. — Sec.  1423,  Gen.  Stats. 
(Mills'  Ann.  Stats,  sec.  1878)  fixing  the  fees  for  the  publication  of  all 
legal  advertisements,  does  not  apply  to  the  publication  of  the  official 
ballot  under  the  election  laws.  Board  of  Coin'rs,  Las  Animas  County^  v. 
Stone  <fc  Goodale,  476. 

LICENSE: 

Intoxicating  Liquors — Sale  by  Druggist — Medical  Pubposk. — 
Where  a  city  ordinance  made  it  unlawful  for  any  person  to  sell  intoxi- 
cating liquors  without  a  license,  but  provided  that  it  should  not  apply 
"to  the  selling  or  giving  away  of  intoxicating  or  malt  liquors  by  any 
druggist  upon  the  prescription  of  a  reputable  physician  and  for  medical 
purposes,"  a  sale  by  a  druggist  for  medical  purposes  without  a  physi- 
cian's prescription  was  within  the  proviso  and  was  not  unlawful.  Prow- 
itt  V.  City  of  Denver,  70. 

Cities  and  Towns — Bonds — Plumbers. — Where  the  ordinances  of  a 
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city  authorize  the  issuance  of  license  to  mechanics  following  the  trade 
of  plumbers,  in  order  to  maintain  an  action  for  damage  against  the  city 
for  refusing  to  issue  a  license,  the  plaintiff  must  prove  that  he  has  done 
everything  which  the  ordinances  require.  And  where  it  was  required 
that  an  application  for  license  must  be  accompanied  by  a  bond  approved 
by  the  city  council,  he  must  prove  that  he  tendered  a  bond  in  the  form 
and  amount  required  and  that  it  was  approved  by  the  council.  Irvinu 
0.  City  of  Highlands,  864. 

Cities  and  Towns — Torts. — A  city  is  not  liable  in  tort  for  the  man- 
ner in  which  it  exercises  its  discretionary  and  legislative  powers.  Where 
the  bond  of  an  applicant  for  plumber's  license  was  rejected  by  the  city 
council,  he  should  have  given  a  new  bond  to  meet  the  objection,  or 
else  have  taken  steps  to  compel  the  council  to  approve  the  bond  pre- 
sented,    lb. 

Bond. — Where  an  applicant  for  license  as  a  plumber  executed  his  bond 
under  the  name  of  the  North  Denver  Plumbing  Company,  it  was  prop- 
erly refused  unless  the  company  had  been  incorporated.     lb. 

Cities  and  Towns — Okdinances — Delegated  Powebs. — The  char- 
ter of  the  city  of  Denver,  art.  2,  sec.  20,  gave  the  city  council  power  by 
ordinance:  "*  *  *  Tenth.  Exclusively  to  provide  for  the  licensing,  reg- 
ulating and  taxing  of  all  lawful  occupations,  business  places,  trades,  pro- 
fessions *  *  *  provided  that  such  license  shall  be  granted  by  the  fire 
and  police  board  only.  *  *  *  Fifty-third.  To  regulate  and  license  or  pro- 
hibit butchers,  and  to  revoke  their  license  for  malconduct  in  the  course 
of  trade,  and  to  regulate,  license  and  restrain  the  sale  of  fresh  meats,  fish 
and  vegetables."  Held,  that  the  power  to  license  under  the  last-named 
clause  must  be  exercised  by  the  city  council,  and  under  the  first-named 
by  the  flre  and  police  board  acting  under  general  regulations  prescribed 
by  the  council;  and  that  an  ordinance  that  conferred  upon  the  fire  and 
police  board  and  upon  the  health  officer  arbitrary  power  to  grant  or 
witlihold  licenses  to  conduct  butcher  shops  or  meat  markets  without 
assigning  any  reason  tlierefor,  is  in  violation  of  the  charter  and  void. 
Such  an  ordinance  not  only  contravenes  the  rule  of  law,  that  where  a 
power  is  conferred  upon  a  municipal  corporaticm  to  regulate  any  calling 
or  business,  such  discretionary  authority  cannot  be  delegated  to  others, 
but  is  also  violative  of  the  constitutions  of  the  state  and  of  the  United 
States,  that  guarantee  to  every  person  the  ecjual  protection  of  the  laws. 
IValsh  V.  The  City  of  Denver,  523. 

Void  Ordinances — License  Fee  paid  Undeb  Pbotest. — Where  a 
license  fee  under  a  void  ordinance  was  paid  under  protest,  such  payment 
was  involuntary  and  may  be  recovered  back.     lb. 

LIENS: 

PLEDaus — Priority  of  Lien. — A  svnndler  borrowed  money  from  L. 
on  the  faith  of  two  valuable  diamonds,  but  substituted  in  place  of  the 
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valuable  diamonds  worthless  stones;  afterwards  he  borrowed  from  S 
money  on  the  same  diamonds,  bvit  substituted  in  their  stead  two  in- 
ferior yellowish  stones.  Upon  arrest  of  the  swindler,  the  officer  goi 
possession  of  the  valuable  diamonds,  and  S.  delivered  to  the  officer  the 
two  inferior  stones  to  be  used  iu  evidence.  While  the  officer  was  in  pos- 
session of  the  four  diamonds,  the  swindler  in  the  presence  of  the  officer 
agreed  with  L.'s  counsel  that  the  diamonds  then  in  the  possession  of 
the  officer  should  so  remain  and  be  held  by  him  as  a  pledge  to  secure 
L.'s  claim.  Afterwards,  the  prisoner  executed  to  S.  a  written  transfer 
of  the  valuable  diamonds  as  a  pledge  to  secure  his  note  to  S.  Held,  that 
the  pledge  to  L.  was  a  prior  lien  on  the  valuable  diamonds,  but  that  the 
inferior  stones  having  been  delivered  to  the  officer  as  bailee  were  still 
in  the  possession  of  S.,  and  were  not  subject  to  any  agreement  between 
the  prisoner  and  L.'s  counsel.     Schoyer  v.  Leif,  49. 

Landlobd  and  Tenant — Exemptions. — Section  1866,  General  Stat- 
utes, exempts  certain  articles  of  personal  property  belonging  to  the  head 
of  a  family  from  levy  and  sale  by  execution,  attachment  or  distress  for 
rent.  As  the  common-law  process  of  distress  for  rent  does  not  exist  in 
this  state  it  is  only  from  levy  and  sale  upon  execution  or  attachment 
that  exemption  can  be  claimed.  And  replevin  on  the  ground  of  exemp- 
tion will  lie  only  where  property  has  been  seized  by  execution  or  attiich- 
ment.  The  statute  exempting  property  from  levy  does  not  exempt  it 
from  a  landlord's  lien  under  section  2854,  Mills'  Ann.  Stats.  Noxon  et 
al.  V.  Glaze  et  al.,  503. 

LIMITATION: 

Tax  Sale. — A  purchaser  at  a  tax  sale  who  relies  on  the  statutes  of 
limitation  must  bring  himself  clearly  within  their  provisions.  Brinker 
et  al.  V.  The  U.  P.,  D.  &  G.  Ey.  Co.,  166. 

Same — Color  of  Title — Void  Deed. — A  deed,  even  though  void  on 
its  face,  will  make  color  of  title  as  fully  and  as  etfectually  as  though  the 
deed  was  regular  on  its  face  and  void  for  reasons  aliunde  the  instru- 
ment, and  will  support  a  plea  of  the  general  statutes  of  limitation.     lb. 

Tax  Deed — Void  Deed. — A  void  deed  will  not  support  a  plea  of 
limitation  under  the  act  of  1885,  which  provides  that  no  action  for  the 
recovery  of  land  sold  for  taxes  shall  lie,  unless  it  be  brought  within  five 
years  after  the  execution  and  delivery  of  a  deed  by  the  treasurer.     16. 

Pleading — Pbactice. — The  statute  of  limitation  may  not  be  pleaded 
by  an  amendment  to  the  answer  after  the  issues  have  been  made  up. 
Curtis  0.  The  City  of  Pueblo,  446. 

Pbomissoky  Notes. — A  partial  payment  made  and  indorsed  t)n  a 
promissory  note  by  one  of  three  joint  makers,  will  stop  the  running  of 
the  statute  of  limitation  as  to  the  party  making  the  payment,  and  limi- 
tation would  run  as  to  such  joint  maker  from  the  date  of  the  payment. 
The  fact  that  the  party  making  the  payment  was  an  accommodation 
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maker,  and  the  note  was  barred  by  limitation  as  to  the  principals,  would 
not  release  sucli  accommodation  maker,  where  he  had  signed  as  a  joint 
maker,  and  the  liolder  of  the  note  had  no  knowledge  that  he  was  an  ac- 
commodation maker.  And  the  fact  that  he  made  the  payment  to  a  bank 
holding  the  note  for  collection,  with  the  understanding  that  it  should 
release  him  from  further  liability,  is  immaterial  since  the  bank  had  no 
authority  to  receive  the  payment  except  as  a  payment  on  the  note.  Tor- 
hit  V.  Heath,  492. 

MANDAMUS: 

Judgment  Against  County — Payment — Void  County  Wakkants 
— Mandamus  to  Levy  Tax. — In  a  suit  against  a  county  it  was  agreed 
between  the  plaintiff  and  the  board  of  county  commissioners  that  plain- 
tiff should  pay  the  costs  of  the  suit  and  should  receive  in  satisfaction  of 
his  judgment  county  warrants  drawn  against  money  in  the  county  treas- 
ury not  otherwise  appropriated,  and  that  the  county  would  make  no  de- 
fense. Upon  rendition  of  judgment  and  the  presentation  to  the  board 
of  a  transcript  showing  satisfaction  the  board  delivered  to  the  plaintiff 
warrants  of  the  county  as  agreed,  which  he  received  and  accepted  in  full 
satisfaction  of  the  judgment,  and  instructed  the  clerk  to  enter  satisfac- 
tion on  the  judgment  docket,  which  the  clerk  failed  to  do.  The  war- 
rants thus  received  were  afterwards  presented  to  the  treasurer  who  re- 
fused payment  and  indorsed  on  them  "  no  funds."  The  statute  then 
in  force  provided  that  a  judgment  against  a  county  should  be  paid  by 
the  levy  of  a  tax  for  that  purpose  with  a  proviso  that  the  board,  instead 
of  levying  the  tax,  might  pay  the  judgment  by  a  warrant  upon  the  county 
treasurer.  Held  that  the  authority  to  issue  a  warrant  at  once  instead  of 
levying  a  tax  contemplated  the  presence  in  the  treasury  of  money  appli- 
cable to  the  payment  of  the  judgment,  and  unless  there  was  money  in 
the  treasury  to  meet  the  warrant  its  issuance  was  unauthorized  and  the 
board  had  no  alternative  except  to  levy  the  tax,  and  the  warrants  thus  is- 
sued and  received  by  plaintiff  constituted  no  payment  of  the  judgment.  If 
satisfaction  had  been  entered  on  the  i-ecord,  a  proceeding  to  cancel  would 
be  sustained,  but  as  no  satisfaction  was  entered  of  record  mandamus  to 
compel  the  board  to  levy  the  tax  should  be  sustained  upon  the  judgment. 
The  People  ex  rel.  Reynolds  v.  Rio  Grande  County,  124. 

Judgments — Collateral  Attack. — In  an  action  for  mandamus  to 
compel  the  board  of  county  commissioners  to  levy  a  tax  to  pay  a  judg- 
ment against  a  county  the  judgment  is  conclusive  of  all  questions  which 
were  or  might  have  been  litigated  in  the  suit.     lb. 

Auditing  Boabd. — Where  by  act  of  the  legislature  a  fund  was  created 
for  the  purpose  of  paying  a  casual  deficiency  in  the  revenue  and  a  board 
was  created  by  the  act,  by  whom  all  claims  should  be  audited  before  they 
could  be  paid  out  of  the  fund,  mandamus  could  not  be  maintained  against 
the  auditor  of  state  to  compel  him  to  issue  a  warrant  against  such  fund 
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on  a  claim,  unless  it  had  been  presented  to  and  allowed  by  the  auditing 

board.     Parks  i\  Hays,  415. 

Appbopbiations. — Legislative  appropriations  are  not  conclusive  on 
the  auditor  and  treasurer  of  the  state,  but  they  have  the  power  and  it  is 
their  duty  to  determine  the  legality  of  an  appropriation,  aud  before  a 
mandamus  w^ould  issue  to  compel  the  auditor  to  issue  a  warrant  upon  a 
claim,  the  claimant  must  show  in  his  alternative  writ  the  character, 
amount  and  source  of  the  claim,  and  state  as  in  a  pleading  a  cause  of 
action,  in  order  that  it  might  be  determined  on  the  issues  raised  by  the 
answer  whether  or  not  the  claim  was  a  legitimate  one.     lb. 

Same — Specific  Fund. — Where  an  appropriation  is  made  from  a  spe- 
cific fund  and  the  fund  has  been  legally  exhausted,  the  auditor  cannot 
be  compelled  to  issue  a  warrant  against  such  fund.     lb. 

Office  and  Officebs — Action — Substitution. — In  an  action  against 
an  official  to  compel  him  to  perform  an  official  duty,  a  change  in  the  per- 
son holding  the  office  does  not  necessarily  defeat  the  action,  but  it  may 
be  continued  against  his  successor.     lb. 

Pkocess — Appearance — Waives. — Tlie  fact  that  an  alternative  writ 
of  iuanda)nus  against  an  officer  did  not  properly  describe  such  officer,  is 
waived  by  the  appearance  and  answer  of  the  officer  in  which  he  set  forth 
his  proper  official  title.     lb. 

MARRIAGE:  See  HUSBAND  AND  WIFE. 

MEASURE  OF  DAMAGE:  See  DAMAGES. 

MECHANICS'   LIENS: 

Statutory  Construction. — Where  under  the  mechanic's  lien  statute 
it  is  sought  to  make  one  person  liable  for  the  debt  of  another,  the  stat- 
ute must  be  strictly  construed,  and  the  party  claiming  the  lien  under 
the  statute  must  bring  himself  clearly  within  its  provisions.  Maker  v. 
Shull  et  al.,  322. 

Same-^Reputed  Owner. — Where  the  owner  of  a  mining  claim  en- 
tered into  a  contract  with  S.,  whereby  he  was  to  convey  to  S.  an  undi- 
vided one-half  interest  in  the  claim  upon  the  completion  by  S.  of  a  cer- 
tain amount  of  development  work,  S.  was  not  the  owner,  or  reputed 
owner,  or  agent  of  the  owner  of  the  property,  as  contemplated  in  sec.  1, 
page  316,  Laws,  1893,  such  as  would  give  a  mechanic's  lien  on  the  prop- 
erty to  laborers  doing  work  on  the  mine  under  a  contract  from  S.     lb. 

MORTGAGES: 

Pleading  and  Practice — Deed  of  Trust — Relk  ask. — A  complaint, 
by  the  legal  holder  of  a  promissory  note  secured  by  deed  of  trust,  to 
cancel  a  release  of  the  deed  of  trust  which  states  that  the  debt  is  unpaid 
and  that  the  property  was  released  by  the  trustee  without  the  knowl- 
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edge  or  consent  of  plaintiff  sufficiently  states  a  cause  of  action.  A  com- 
plaint is  not  demurrable  because  it  goes  into  needless  detail.  Lincoln 
University  v.  Richardson,  151. 

Assumption  of  iNCUMBfiANCK. — Where  the  owner  of  several  lots 
mortgaged  them  and  afterwards  sold  one  of  the  lots,  the  purchaser  as- 
suming and  agreeing  to  pay  the  mortgage  debt  as  part  of  the  considera- 
tion and  purchase  price,  and  afterwards  the  mortgagor  deeded  the  other 
lots  to  his  wife,  and  upon  foreclosure  the  first  lot  failed  to  sell  for  enough 
to  satisfy  the  mortgage  debt,  and  the  wife  to  protect  her  lots  was  com- 
pelled to  i)ay  the  balance  of  the  mortgage  debt,  she  had  a  right  of  ac- 
tion against  tlie  purchaser  of  the  first  lot  and  was  entitled  to  a  judgment 
for  the  amount  paid  by  her  with  interest.     Cooley  v.  Murray,  241. 

Fraudulent  Conveyances— Prefeeence  of  Cbeditoes. — Until 
some  lien  or  right  has  accrued  to  a  creditor,  the  debtor  retains  dominion 
and  control  of  his  property,  has  absolute  power  of  disposition,  and  may 
ti'ansfer,  convey,  or  incumber  it  at  his  pleasure  to  pay  or  protect  any 
creditor,  and  unless  there  be  some  fraudulent  intent  on  his  part  to  de- 
fraud his  creditors  iu  wliich  tlie  yiiiiiTee  participated,  the  conveyance 
is  valid  as  against  those  who  thereafter  proceed.  The  Jefferson  Counly 
Bank  v.  Hummel,  337. 

Same — Statutory  Construction. — Section  1520,  General  Statutes, 
which  provides  that  all  conveyances  made  in  trust  for  the  use  of  the 
grantor  shall  be  void  as  against  existing  ci'editors,  held  to  include  only 
cases  where  the  trust  for  the  benefit  of  the  grantor  was  the  principal 
purpose  to  be  accomplished  by  the  conveyance,  and  to  exclude  cases 
where  the  benefit  was  merely  incidental  and  the  main  purpose  was  law- 
ful. A  reservation  in  a  conveyance  to  dispose  of  the  surplus  by  payment 
of  other  debts  is  not  sucii  benelit  to  the  grantor  as  would  invalidate  the 
conveyance.      lb. 

MoBT&AGE  IN  Form  a  Deed — Parol  Evidence. — A  bill  may  be  filed 
to  declare  a  deed  a  mi^rtgage  and  to  foreclose  it,  and  the  purpose  of  the 
conveyance  may  be  shown  by  parol  evidence.     76. 

Excessive  Consideration. — Where  the  expressed  consideration  is 
largely  in  excess  of  the  debt  and  the  conveyance  is  claimed  to  be  a  mort- 
gage, courts  will  view  the  transaction  with  suspicion,  and  the  evidence 
of  good  faith  and  absence  of  fraudulent  intent  against  contesting  cred- 
itors must  be  full  and  satisfactory,  but  such  conveyances  are  not  con- 
structively fraudulent.     76. 

Taxes. — In  foreclosing  a  mortgage  in  the  form  of  a  deed,  it  was  proper 
to  permit  the  mortgagee  to  prove  the  payment  of  taxes  and  to  make 
them  part  of  the  mortgage  debt.     76. 

Rejection  of  Evidence— Harmless  Error.— In  a  contest  between 
a  mortgagee  and  other  creditors,  the  rejection  of  evidence  to  prove  that 
tlie  mortgagor  was  insolvent  was  harmless  error,  where  the  financial 
condition  of  the  mortgagor  was  clearly  shown  by  other  evidenoe.     lb. 
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Evidence — Statement  of  Grantok. — It  was  proper  to  reject  proof 
of  statements  made  by  the  grantor  after  the  conveyance  respecting  his 
purpose  in  making  the  conveyance,  unless  it  was  shown  that  the  grantee 
had  knowledge  of  the  fraudulent  intent.     lb. 

Accounting — Decbee. — Before  a  mortgagee  can  be  compelled  to 
surrender  his  title  he  must  receive  the  money  secured  by  the  instrument. 
In  an  action  by  the  assignee  of  a  mortgagor  against  the  mortgagee  to 
compel  the  conveyance  of  the  legal  title  to  the  mortgaged  premises,  a 
decree  that  provided  that  an  account  should  be  taken  of  the  rents  and 
profits,  the  value  of  the  occupation  of  the  premises  ascertained,  and  if 
the  sum  was  equal  to  the  claim  of  the  mortgagee,  then  he  should  con- 
vey the  legal  title  to  the  plaintift',  and  if  the  sum  found  due  should  ex- 
ceed the  claim  of  the  mortgagee  then  the  plaintiff  should  have  judgment 
against  the  mortgagee  for  the  difference,  was  erroneous  because  it  failed 
to  determine  the  rights  of  the  parties  in  case  the  rents  and  profits  and 
value  of  the  use  and  occupation  should  be  less  than  the  mortgagee's 
claim.  In  such  case  the  plaintiff  should  pay  the  mortgagee  the  differ- 
ence between  the  sum  due  him  and  the  amount  received  in  rents,  profits, 
use  and  occupation.     Sliney  v.  Davis,  480. 

Estoppel. — Where  a  party  mortgaged  premises,  the  mortgage  being 
in  the  form  of  a  deed,  and  afterwards  sold  the  premises  and  it  was 
agi'eed  that  the  purchase  price  should  be  paid,  part  to  the  mortgagee  in 
settlement  of  the  mortgage  debt,  part  to  other  creditors  of  the  mort- 
gagor and  the  balance  to  the  mortgagor,  and  it  was  further  agreed  be- 
tween all  the  parties  that  the  mortgagee  should  convey  the  premises 
direct  to  the  purchaser,  which  was  done,  the  mortgagor  was  estopped 
from  afterwards  claiming  that  the  purchaser  held  as  a  mortgagee  be- 
cause he  took  a  deed  from  a  party  holding  as  a  mortgagee,  and  the  facts 
that  would  estop  the  mortgagor  would  also  estop  the  wife  of  the  mort- 
gagor who  held  an  unrecorded  deed  to  the  premises.     lb. 

MUNICIPAL  CORPORATIONS: 

Garnishment — Officers'  Salaries — Public  Policy — Statute. — 
A  municipal  corporation  is  not  subject  to  garnishment  for  the  salary  of 
a  i)ublic  officer,  on  the  ground  of  public  policy.  The  act  of  1891  (Sess. 
Laws,  1891,  page  234)  uiakiug  municipal  corporations  subject  to  gar- 
nishment the  same  as  private  corporations  and  persons,  was  not  intended 
to  make  such  corporation  liable  to  garnishment  for  officers'  salaries. 
The  Troy  Laundry  and  Machinery  Co.  v.  The  City  of  Denver,  368. 

NEGLIGENCE: 

Death  of  Wrongdoer— Survival  of  Action. — Where  a  party  sus- 
tains personal  injuries  through  the  negligence  of  another,  and  the  wrong- 
doer is  killed  by  the  same  act  of  negligence,  the  injured  party  has  no 
right  of  action  against  the  estate  of  the  deceased  wrongdoer.  Letaon 
0,  Brown^  11. 
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Proximate  Caxtse. — Plaintiff  was  a  passen£fer  on  defendanfs  lailr.  "ad. 
Throuc];li  the  neglijE^ence  of  defendant's  servants  the  car  doors  wert-  suf- 
fered to  remain  open,  so  that  the  car  was  filled  with  cold  air  and  became 
uncomfortable.  The  plaintiff  to  remove  the  cause  of  the  discomfort  un- 
dertook to  close  the  doors,  and  as  he  was  in  the  act  of  closing  the  rear 
door  the  car,  going  around  an  abrupt  curve,  gave  a  sudden  and  violent 
lurch  which  threw  plaintiff  through  the  doorway  and  upon  the  ground, 
causing  the  injury  complained  of.  Held  that  plaintiff  had  a  right  to 
protect  himself  by  closing  the  doors  of  the  car,  and  while  the  immedi- 
ate cause  of  the  injury  was  the  sudden  1  inching  of  the  car  the  plaintiff 
would  not  have  been  exposed  to  the  danger  but  for  the  negligence  in 
leaving  open  the  car  doors,  and  that  tlie  injury  was  the  direct  and  log- 
ical result  of  the  negligence,  which  was  therefore  the  proximate  cause. 
The  D.  ik  R.  G.  R.  R.  Co.  v.  Bedell,  139. 

Same — Ekroneous  Instruction — Special  Finding. — The  trial  court 
at  defendant's  request  instructed  the  jury,  •'  If  you  believe  from  the  evi- 
dence, that  the  doors  of  the  car  in  which  plaintiff  was  riding  were  left 
open,  the  fact  is  not  to  be  considered  as  establishing  any  negligence  on 
the  part  of  the  defendant  from  which  a  cause  of  action  could  arise  to 
plaintiff,  for  the  injury  which  happened  to  him  cannot  be  considered  a 
proximate  result  of  such  act."  The  jury  returned  a  general  verdict 
for  plaintiff  and  a  special  finding  that  the  negligence  of  defendant  was 
"leaving  the  car  door  open."  Held  that  the  instruction  of  the  court 
was  erroneous,  and  that  the  special  finding  of  the  jury  was  consistent 
with  the  general  verdict.  The  fact  that  the  jury  disregarded  an  erro- 
neous instruction  of  the  court  in  making  their  special  findings  did  not 
create  such  inconsistency  between  the  special  finding  and  general  ver- 
dict as  would  entitle  the  defendant  to  a  judgment.     lb. 

Nonsuit — Evidence. — In  an  action  for  damages  caused  by  negligence, 
it  is  not  necessary  that  there  should  be  an  absolute  want  of  all  evidence 
in  order  to  justify  the  trial  court  in  exercising  the  power  of  granting  a 
nonsuit;  but  when  it  appears  to  the  court,  looking  at  the  evidence  in 
the  most  favorable  light  for  the  plaintiff  in  which  the  jury  would  be  at 
liberty  to  view  it,  that  there  is  no  evidence  which  would  justify  or  sup- 
port a  verdict  for  him,  or  if  it  should  affirmatively  appear  from  his  own 
evidence  that  a  lack  of  due  prudence  upon  his  part  was  the  proximate 
cause  of  his  injury,  then  it  is  the  duty  of  the  court  to  sustain  a  motion 
for  nonsuit.     Posten  o.  The  Denver  Tramway  Co.,  187. 

Contributory  Negligence. — The  mere  act  of  alighting  from  a  mov- 
ing car  is  not  negligence  per  se.  The  question  as  to  whether  or  not  the 
act  is  negligent  is  one  of  fact  for  the  jury  to  determine.  This  rule  how- 
ever is  subject  to  some  exceptions,  but  the  exceptions  must  be  in  cases 
where  the  attendant  circumstances  stamp  the  act  as  negligent,  such  as 
the  manner  in  which  tlie  act  was  attempted  to  be  performed,  and  the 
rate  of  speed  at  which  the  car  was  moving.     lb. 
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Same. — Notwithstanding  the  injured  party  may  be  chargeable  with 
negligence  without  which  he  would  not  liave  received  the  injury  com- 
plained of,  yet,  if  the  defendant,  with  knowledge  of  his  exposed  sit- 
uation, did  not  exercise  reasonable  care  and  prudence  to  avoid  the 
consequences  of  his  negligence,  a  recovery  may  nevertheless  be  had.    lb. 

SAME.^Where  the  plaintiff  testified  that  at  the  time  he  attempted  to 
alight  the  car  was  moving  very  slowly;  that  he  had  been  in  the  habit  of 
getting  otf  of  cars  moving  faster  than  this  car  was  moving;  that  as  he 
was  in  the  act  of  stepping  oil,  the  conductor  cried  "stop"  and  seized 
him  by  the  arm;  that  being  in  the  act  of  stepping  off  when  the  con- 
ductor seized  bim,  it  was  too  late  to  stop,  and  tliat  the  conductor  seiz- 
ing and  holding  on  to  him  caused  him  to  fall;  that  the  conductor  held 
on  to  him  for  a  while  causing  him  to  roll  under  the  step,  by  which  he 
was  injured,  and  that  he  would  not  have  fallen  but  for  the  conductor 
seizing  hold  of  him;  held  error  to  sustain  a  motion  for  nonsuit  on  the 
plaintiff's  evidence.     lb. 

Railboads — Snowslide. — A  railroad  company  is  not  liable  for  in- 
juries to  a  passenger  caused  by  asnowslide  in  the  mountain  which  struck 
and  derailed  the  train  at  a  point  on  the  road  where  a  slide  had  never 
been  known  before,  and  where  there  was  no  reason  to  anticipate  one. 
A  snowslide  in  such  a  case  is  an  inevitable  accident.  D.  &  R.  6.  R.  R. 
Co.  V.  Andrews,  204. 

Same. — The  use  of  a  snowplow,  which  had  usually  been  sufficient  to 
clear  the  track  in  such  cases,  instead  of  a  rotary,  was  not  negligence 
where  the  evidence  showed  the  rotary  would  not  have  been  useful  in  the 
damp  snow,  and  would  not  have  prevented  the  accident  unless,  possibly, 
by  being  run  ahead  it  might  have  brought  down  the  slide  before  the  ar- 
rival of  the  train.     76. 

Railroads — Killing  Stock. — In  an  action  against  a  railroad  com- 
pany for  killing  stt)ck,  where  the  evidence  showed  that  the  road  at  the 
point  where  the  animals  were  killed  was  inclosed  by  a  good  and  lawful 
fence,  the  burden  is  then  on  the  plaintiff  to  show  that  the  killing  was 
through  the  negligence  of  the  railroad  company.  A.,  T.  &  S.  F.  By.  Co. 
V.  Cahill,  245. 

CoNTRiBUTOBY — FALSE  REPRESENTATIONS. — In  an  action  for  dam- 
age to  property  caused  by  overflow  from  the  waters  of  a  creek,  by  a 
vendee  against  a  vendor,  the  plaintiff  is  not  chargeable  with  contribu- 
tory negligence,  where  he  relied  upon  the  false  representations  of  the 
\endor  that  the  creek  never  overflowed.     Oakes  v.  Miller,  374. 

NEGOTIABLE  INSTRUMENTS: 

County  Warrants — Assignment. — County  warrants  may  be  trans- 
ferred by  assignment  and  title  passes  to  the  assignee  but  they  possess 
none  of  the  characteristics  of  negotiable  commercial  paper*.  The  liabil- 
ity of  the  county  is  the  same  whether  the  warrants  are  in  the  hands  ot 
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an  assignee  or  the  original  payee.     Tlie  People  ex  rel.  Reynolds  v.  Rio 

Grande  County,  124. 

Pleading — Acceptance — Damages. — In  an  action  on  a  dishonored 
draft  against  the  drawees,  where  the  complaint  alleged  a  promise  to  pay 
by  the  drawees,  it  was  not  necessary  to  allege  an  acceiDtance  or  agree- 
ment to  accept.  A  promise  to  pay  was  equivalent  to  acceptance,  and 
in  such  case  damages  need  not  be  alleged;  the  measure  of  damages  is 
the  amount  of  the  draft  and  protest  fees  if  any.  Gambrill  et  al.  v.  The 
Brown  Hotel  Co.,  529. 

Pleading — Considebation — Holder  for  Value. — In  an  action  on 
a  dishonored  draft  against  the  drawees,  if  the  drawer  was  authorized 
to  draw  the  draft,  or  if  the  drawees  promised  to  pay  it,  it  was  not  neces- 
sary to  allege  that  plaintiff  advanced  any  money  to  the  drawer  or  that 
plaintiff  was  the  holder  for  value;  possession  was  prima  facie  evidence 
of  the  latter,  and  the  draft  itself,  being  negotiable  commercial  paper, 
imported  a  consideration.     lb. 

OFFICES  AND  OFFICERS: 
Statutory  Construction — Public  Official — Loaning  Money. — 

Section  2  of  the  act  of  April  17,  1889  (Mills'  Ann.  Stats,  sec.  1249),  which 
prohibits  the  loaning,  with  or  without  interest,  by  any  public  official, 
of  any  money  in  his  possession  or  keeping,  care  or  control,  by  virtue  of 
his  office,  was  not  intended  to  prohibit  the  deposit  of  money  in  banks 
for  safekeeping,  and  a  bond  given  to  an  officer  to  secure  such  deposit  is 
not  against  public  policy.     Davis  et  al.  v.  Dunlevy,  344. 

Fees — Payment  to  County  Treasurer. — An  officer  is  not  respon- 
sible to  the  county  for  the  fees  of  his  office,  and  is  not  required  to  pay 
them  over  to  the  treasurer  until  such  fees  exceed  his  salaiy  as  fixed  by 
law.  Such  fees  may  be  deposited  in  bank,  and  a  bond  given  to  secure 
such  deposit  may  be  enforced.     lb. 

Garnishment — Municipal  Corporations — Officers'  Salaries — 
Public  Policy — Statute. — A  municipal  corporation  is  not  subject  to 
garnishment  for  the  salary  of  a  public  officer,  on  the  ground  of  public 
policy.  The  act  of  1891  (Sess.  Laws,  1891,  page  234)  making  municipal 
corporations  subject  to  garnishment  the  same  as  piivate  corporations 
and  persons,  was  not  intended  to  make  such  corporation  liable  to  gar- 
nishment for  officers'  salaries.  The  Troy  Laundry  and  Machinery  Co.  v. 
The  City  of  Denver,  368. 

Board  of  Public  Works — Filling  Vacancy. — Sec.  33,  art.  3  of  the 
charter  of  the  city  of  Denver  (Sess.  Laws,  1893,  page  KJT)  provides  that 
the  governor  shall  by  and  with  the  advice  and  consent  of  the  senate  ap- 
point a  board  of  public  works,  and  that  the  governor  shall  have  power 
to  fill  vacancies  in  vacation  of  the  senate  by  appointment  in  writing  filed 
with  the  secretary  of  the  state.  Held  that  under  this  section  a  vacancy 
in  the  board  filled  by  the  governor  duriug  the  vacation  of  the  senate  is 
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an  appointment  for  the  balance  of  the  term,  and  that  it  is  not  necessarj 
that  the  appointment  should  be  confirmed  by  the  senate  when  it  meets 
before  the  term  expires.  Section  6,  article  4  of  the  constitution,  which 
authorizes  the  governor  to  fill  vacancies  in  certain  oflfices  until  the  next 
meeting  of  the  senate,  does  not  ;ipply  to  appointments  to  fill  vacancies 
in  the  board  of  public  works.      Monash  v.  Rhodes,  404. 

Salary — Appropriation. — Where  a  statute  creating  an  office  pro 
vides  that  the  salary  shall  be  paid  "  out  of  any  moneys  appropriated  for 
that  purpose,"  the  statute  itself  is  not  an  appropriation,  and  until  an 
appropriation  is  made  no  salary  can  be  paid  to  the  officer.  Parks  v. 
Hays,  415. 

Action — Substitdtion.  In  an  action  against  an  official  to  compel  him 
to  perform  an  official  duty,  a  change  in  the  person  holding  the  office 
does  not  necessarily  defeat  the  action,  but  it  may  be  continued  against 
his  successor.     lb. 

Pbocbss — Appearance — Waiver. — The  fact  that  an  alternative  writ 
of  mandamus  against  an  officer  did  not  properly  describe  such  officer, 
is  waived  by  the  appearance  and  answer  of  the  officer  in  which  he  set 
forth  his  proper  official  title.     lb. 

PARTIES: 

Pleading — N'onjoinder  op  Parties. — A  complaint  must  show  on 
its  face  a  defect  of  parties  in  order  to  be  reached  by  demurrer  on  that 
ground.     Coolei/  v.  Murray,  241. 

Deed  of  Husband  to  Wife— Consideration. — Where  a  husband 
deeds  property  to  his  wife  prior  to  his  death,  as  between  her  and  other 
heirs,  it  is  immaterial  that  there  was  no  consideration.  And  in  an  ac- 
tion by  the  wife  against  one  who  assumed  an  incumbrance  on  the  prop- 
erty, placed  there  by  the  husband,  the  heirs  of  the  husband  are  not  neces- 
sary or  proper  parties.     Tb. 

Practice — Presumptions. — Where  upon  motion  of  the  defendant  to 
an  action  a  third  party  is  by  order  of  court  made  a  party  defendant  and 
the  record  fails  to  disclose  what  showing  was  made  in  support  of  the 
motion,  it  will  be  presumed  that  the  showing  was  sufficient  to  warrant 
the  order.     Tom  Boy  Gold  Mines  Go.  et  al.  v.  Green  et  al.,  447. 

Pbactioe — Defendant. — Section  16  of  the  code  provides  that  when 
a  complete  determination  of  the  controversy  cannot  be  had  without  the 
presence  of  other  parties  the  court  shall  order  them  to  be  brought  in; 
and  section  17  authorizes  the  court  to  make  any  person  a  party  who  has 
an  interest  in  the  subject  of  the  action.  In  the  latter  case  the  applica- 
tion comes  from  the  party  himself  but  in  the  former  it  is  the  duty  of  the 
court  to  act  when  it  receives  the  information,  from  whatever  source  the 
information  may  be  derived.  Where  on  motion  of  a  party  defendant,  an 
order  was  made  requiring  another  person  to  be  made  a  party  defendant, 
and  the  party  afterwards  voluntarily  appeared  and  on  her  own  motion 
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became  a  party  defendant,  a  fornaal  application  by  the  party  was  un- 
necessary, and  a  further  order  making  her  a  party  was  superfluous,  for 
the  purpose  of  compliance  with  section  17.     lb. 

Same — Jubisdiction. — Where  a  party  not  within  the  jurisdiction  of 
the  court  was  by  order  of  court  made  a  party  defendant  and  required  to 
appear  and  plead  forthwith,  that  part  of  the  order  which  required  her 
to  appear  and  plead  forthwith  was  void  and  a  failure  to  obey  it  involved 
no  consequences.     lb. 

Practice — Harmless  Error. — Notwithstanding  an  order  dismissing 
a  party  from  the  case  and  striking  her  pleading  from  the  files  was  tech- 
nically erroneous,  yet  if  assuming  all  the  allegations  of  the  pleading  to 
be  true  the  final  result  must  still  have  been  the  same  as  it  was,  the  error 
was  harmless  and  would  not  warrant  a  disturbance.     lb. 

Pledges — Contracts — Parties. — Where  stock  of  a  corporation  was 
pledged  as  security  for  a  note  under  an  agreement  that  the  old  certifi- 
cates should  be  surrendered  and  new  ones  issued  in  the  name  of  the 
pledgor,  part  of  which  should  be  retained  by  the  pledgee,  and  the  bal- 
ance returned  to  the  pledgor,  but  the  pledgee  returned  the  old  certifi- 
cates to  the  secretary  of  the  corporation  with  instructions  to  issue  new 
certificates  in  the  names  of  other  parties  than  the  pledgor,  and  the  cor- 
poration refused  to  follow  the  instructions  and  issued  the  new  certificate 
in  the  name  of  the  pledgor,  the  action  of  the  corporation  was  not  wrong- 
ful. The  pledgee  cannot  complain  that  tlie  stock  took  the  direction  he 
had  agreed  it  should  take  when  he  received  it.  The  new  certificate 
vested  the  legal  title  to  the  stock  in  the  pledgor  and  the  fact  that  she 
deposited  the  certificate  with  the  corporation  for  its  protection  in  aeon- 
test  between  the  pledgee  and  the  corporation  did  not  operate  as  a  can- 
cellation of  the  certificate  and  she  was  a  proper  and  necessary  party  de- 
fendant in  an  action  by  the  pledgee  against  the  corporation  to  recover 
back  the  old  cei'tificates,  or  to  compel  an  issuance  of  new  ones  in  accord- 
ance with  his  instructions.     Il>. 

Partnership — Jurisdiction. — Where  the  administrator  of  a  dece- 
dent's estate  filed  with  the  county  court  sitting  for  probate  business  a 
petition  alleging  that  a  partnership  existed  between  the  deceased  and 
two  other  parties  at  the  time  of  the  death  of  the  deceased,  and  asked 
that  the  alleged  surviving  partners  be  required  to  mnke  and  file  an  inven- 
tory and  statement  of  the  partnership  business,  and  the  court  issued  a 
citation  commanding  the  alleged  survivors  to  appear  and  show  cause 
why  they  should  not  make  an  inventory  and  statement  of  the  partner- 
ship business,  which  citation  was  served  on  one  of  the  parties,  who  ap- 
peared and  denied  that  any  partnership  existed  between  the  parties,  and 
the  other  alleged  surviving  partner  was  not  served  and  did  not  appear, 
the  court  had  no  jiiri.sdiction  to  determine  matters  affecting  tlie  rights 
of  the  party  not  before  the  court,  and  had  no  jurisdiction  to  determine 
the  question  as  to  whether  or  not  a  partnership  existed.  Wright  v. 
Wright,  470. 
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Corporations — Receivers— Substitution. — The  appointment  of  a 
receiver  for  a  corporation  does  not  work  its  dissolution.  Nor  is  it  neces- 
sary to  substitute  the  receiver  as  party  defendant  in  an  action  pending 
against  the  corporation  at  the  time  of  the  appointment.  Steinhauer  et 
al.  V.  Cohnar,  494. 

Appeal  Bond — Liability  of  Sureties. — Upon  affirmance  of  a  judg- 
ment on  appeal  and  a  failure  to  pay  the  judgment  the  liability  of  tlie 
surelit;s  on  the  appeal  bond  became  absolute.  The  obligee  in  the  bond 
is  not  required  to  exhaust  his  remedy  against  the  principal  nor  to  pro- 
ceed against  the  principal  at  all  before  having  resort  to  the  sureties,  and 
he  may  bring  his  action  against  the  sureties  without  joining  the  princi- 
pal,    lb. 

PARTNERSHIP  : 

CoNTBAOTS — CONSLDEBATION. — An  agreement  for  partnership,  like 
other  contracts,  must  be  founded  on  a  consideration.  A  naked  promise 
by  one  person  that  another  shall  share  in  the  profits  of  his  enterprise, 
where  the  other  furnishes  no  capital  or  labor  or  anything  towards  the 
promotion  of  the  common  enterprise,  is  void.     Trayes  et  al.  v.  Johns,  219. 

Parties — Jurisdiction^Estate  of  Decedent. — Where  the  admin- 
istrator of  a  decedent's  estate  filed  with  the  county  court  sitting  for  pro- 
bate business  a  petition  alleging  that  a  partnership  existed  between  the 
deceased  and  two  other  parties  at  the  time  of  the  death  of  the  deceased, 
and  asked  that  the  alleged  sur.  i\  ing  p;iitiiers  be  required  to  make  and 
file  an  inventory  and  statement  of  the  partnership  business,  and  the 
court  Issued  a  citation  commanding  the  alleged  survivors  to  appear  and 
show  cause  why  they  should  not  make  an  inventory  and  statement  of 
the  partnership  business,  which  citation  was  served  on  one  of  the  parties, 
who  appeared  and  denied  that  any  partnership  existed  between  the  par- 
ties, and  the  other  alleged  surviving  partner  was  not  served  and  did  not 
appear,  the  court  had  no  jurisdiction  to  determine  matters  affecting  the 
rights  of  the  party  not  before  the  court,  and  had  no  jurisdiction  to  de- 
termine the  question  as  to  whether  or  not  a  partnership  existed.  Wriyht 
V.  Wright,  470. 

Probate  Court — Jurisdiction. — Laws,  1885,  page  286  (Mills'  Ann. 
Stats,  sec.  3384,  et  seq.),  providing  for  the  duty  of  surviving  partners  in 
respect  to  partnership  property,  does  not  apply  to  a  partnership  the  ex- 
istence of  which  is  denied.  The  probate  court  as  such  has  no  jurisdic- 
tion to  determine  the  disputed  question  as  to  whether  or  not  a  partner- 
ship existed  between  the  deceased  and  other  parties,  and  on  appeal  from 
such  a  proceeding  to  the  district  court,  the  district  court  is  without  ju- 
risdiction,    lb. 

Aocountinq — Practice. — Where  a  partner  has  been  excluded  from 
the  firm,  denied  his  membership,  or  it  has  been  asserted  that  he  has 
forfeited  and  lost  his  membership,  he  may  maintain  a  bill  against  his 
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copartner  for  an  accounting  without  at  the  same  time  praying  for  the 

dissolution  of  the  partnership.     Maloney  v.  Crow  et  al.,  518. 

PAYMENTS: 

Interest  Coupons — Sale. — Where  the  possession  of  detached  interest 
coupons  is  transferred  witliout  an  express  agreement  between  the  parties 
as  to  whether  the  transfer  is  one  of  sale  or  payment,  if  the  party  receiv- 
ing them  is  not  the  debtor  or  his  agent  or  some  one  whose  duty  it  is  to 
pay  them,  the  presumption  is  that  the  transfer  is  one  of  sale,  but  if  the 
party  receiving  them  is  the  debtor  or  his  agent  or  some  one  whose  duty 
it  is  to  pay  them,  then  the  presumption  is  tliat  the  transfer  is  one  of 
payment,  and  in  order  to  hold  such  transfer  to  be  a  sale  of  the  coupons, 
it  must  be  shown  that  the  holder  intended  to  sell  them.  And  this  pre 
sumption  is  stronger  where  the  holder  who  transfers  the  coupons  is  in- 
terested in  reducing  the  amount  of  the  debt  secured.  The  facts  of  this 
case  held  to  establish  a  payment  and  not  a  sale.  The  United  Water 
Works  Co.  V.  The  Farmers'  Loan  and  Trust  Co.,  225. 

PLEADING: 

Deed  of  Tkust — Release. — A  complaint,  by  the  legal  holder  of  a 
promissory  note  secured  by  deed  of  trust,  to  cancel  a  release  of  the  deed 
of  trust  which  states  that  the  debt  is  unpaid  and  that  the  property  was 
released  by  the  trustee  without  the  knowledge  or  consent  of  plaintiff 
sufficiently  states  a  cause  of  action.  A  complaint  is  not  demurrable  be- 
cause it  goes  into  needless  detail.    Lincoln  University  v.  Richardson,  151. 

Appeal  Bond — Demukbeb. — On  an  appeal  from  the  county  court  to 
the  district  court,  the  county  court  made  an  order  fixing  the  time  with- 
in which  the  bond  should  be  filed,  and  directing  that  it  be  approved  by 
the  clerk.  Within  the  time  a  bond  was  presented  to  the  clerk  and  filed, 
but  he  declined  to  enter  an  order  of  approval.  On  the  same  day  the 
sureties  notified  the  clerk  that  they  withdrew  from  the  bond,  and  also 
notified  the  obligee  in  the  bond  that  they  withdrew.  Afterwards,  and 
at  the  same  term  of  court  the  county  court  on  motion  of  the  principal 
obligee  approved  the  bond  nunc  pro  tunc  as  of  the  day  of  its  filing. 
Held,  that  in  an  action  on  the  bond  an  answer  by  the  sureties  setting  up 
the  foregoing  facts  and  the  further  fact  that  the  principal  obligors  had 
induced  them  to  sign  the  bond  by  representation  that  before  filing  they 
would  secure  the  signature  of  a  certain  other  person  as  surety  and  failed 
to  do  so,  stated  no  defense  to  the  action,  and  a  demurrer  on  that  ground 
should  have  been  sustained.     Irwin  v.  Crook  et  al.,  172. 

Legal  Conclusion. — A  pleading  which  amounts  merely  to  a  legal 
conclusion  is  properly  stricken  out  on  motion.  Tennis  A  Co.  v.  Barnes 
&  Co.,  196. 

Replevin — Change  op  Possession. — In  an  action  of  replevin  to  re- 
cover a  stock  of  goods  from  the  sheriff,  attached  by  him  as  the  property 
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of  M.,  the  former  owner,  where  plaintiff  had  purchased  the  property  and 
been  in  possession  for  a  considerable  time,  and  there  was  no  allegation 
of  actual  fraud  iu  the  sale  by  M.  in  the  answer,  an  allegation  that  at  the 
time  of  the  levy  of  the  attachment  M.  was  in  possession  of,  and  exercis- 
ing complete  control  and  ownership  over,  the  goods  as  of  her  own  prop- 
erty, is  not  a  sufficient  allegation  that  there  had  been  no  change  of  posses- 
sion. And  the  fact  that  plaintiff  employed  M.  to  trim  hats  and  do  other 
work  about  the  store  and  paid  her  a  fixed  compensation,  neither  indi- 
cated nor  tended  to  prove  that  M.  was  in  custody  of  the  store,  or  in  pos- 
session of  the  goods.  And  an  instruction  that  there  was  neither  allega- 
tion nor  proof  that  there  was  no  change  of  possession  was  justified. 
Sargent  v.  Cameron,  200. 

Nonjoinder  of  Parties. — A  complaint  must  show  on  its  face  a  de- 
fect of  parties  in  order  to  be  reached  by  demurrer  on  that  ground. 
Cooley  V.  Murray,  241. 

Exhibits. — A  policy  of  insurance  attached  to  a  complaint  and  referred 
to  in  the  complaint  as  part  of  it,  cannot  be  considered  as  a  part  of  the 
complaint,  nor  consulted  in  determining  whether  or  not  a  cause  of  ac- 
tion is  stated.  The  complaint  must  state  a  cause  of  action  without  re- 
gard to  exhibits  whether  they  be  attached  or  not.  Helvetia  Swiss  Fire 
Ins.  Co.  V  E.  P.  Allis  Co.,  364. 

Insurance  Policy — Bi^each  of  Condition. — In  an  action  on  an  in- 
surance policy  if  the  defendant  relies  on  the  breach  of  a  condition  in  the 
policy  as  a  defense,  the  condition  and  the  facts  constituting  its  breach 
should  be  set  forth  in  the  answer.     lb. 

Appellate  Practice. — Where  a  case  is  tried  in  all  respects  as  though 
the  answer  was  sufficient  as  a  general  denial  to  put  in  issue  the  allegations 
of  the  complaint,  without  objection  in  the  lower  court,  an  objection  to 
the  form  of  the  answer  raised  for  the  first  time  on  appeal  will  not  be 
considered.     Gallup  v.  Wortmann  et  al.,  308. 

Replevin — Judgment. — Under  sectitms  182  and  207  of  the  code  of 
1877,  to  authorize  a  judgment  in  a  replevin  suit,  for  the  return  of  the 
property  to  the  defendant  or  for  its  value,  or  for  damage  for  its  deten- 
tion, the  return  and  the  damages  must  be  claimed  in  the  answer.  And 
where  the  answer  did  not  claim  a  return  of  the  property  or  damage  for 
its  detention  a  judgment  for  its  return  and  for  damages  for  its  deten- 
tion was  unwarranted  and  must  be  regarded  as  void.     76. 

Waiver. — In  an  action  on  a  contract  in  which  it  was  stipulated,  that 
in  case  of  difference  between  the  parties  it  should  be  submitted  to  arbi- 
trators, and  neither  the  complaint  nor  the  answer  made  any  claim  on 
account  of  the  stipulation,  it  must  be  held  to  have  been  waived  by  both 
parties.     Fravert  v.  Fesler  et  al.,  387. 

Answer — Knowledge  and  Belief. — Where  the  facts  alleged  in  a 
complaint  are  presumptively  within  the  knowledge  of  the  defendant 
they  cannot  be  put  in  issue  by  an  answer  that  the  defendant  "  has  not 
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and  cannot  obtain  sufficient  knowledge  or  information  on  which  to  base 

a  belief."     Such  an  answer  is  an  admission  of  the  allegations.     lb. 

Limitation  —  Pbactice  —  Amendment. —  The  statute  of  limitation 
may  not  be  pleaded  by  an  amendment  to  the  answer  after  the  issues 
have  been  made  up.     Curtis  v.  The  City  of  Pueblo,  446. 

Pbactice — Amendments — ^Discretion  of  Court, — The  allowance  of 
amendments  to  pleadings  is  a  matter  within  the  discretion  of  the  court, 
but  it  is  not  a  discretion  to  be  arbitrarily  exercised,  but  should  be  exer- 
cised in  the  interest  of  justice.  The  refusal  to  allow  an  amendment  to 
an  answer  setting  up  a  material  alteration  of  a  written  instrument,  that 
formed  the  basis  of  the  action,  where  the  defendant  was  chargeable  with 
no  lack  of  diligence  in  making  the  application,  was  not  in  the  interest 
of  justice  and  was  not  the  exercise  of  a  sound  discretion.  Tom  Boy 
Gold  Mines  Co.  et  al.  v.  Green  et  al.,  447. 

Ibbelevant  Answer — Striking  out. — If  an  answer  as  a  whole  is 
sham  or  irrelevant  a  motion  to  strike  out  the  entire  answer  is  proper 
under  section  60,  Civil  Code.     Steinhauev  v.  Colmar,  494. 

Practice — Judgment  on  Pleading. — A  judgment  on  the  pleading 
is  a  judgment  on  the  merits  and  is  warranted  by  chapter  10,  Civil 
Code.     lb. 

Same — Immaterial  Error. — Altliough  an  answer  was  not  irrelevant, 
if  it  was  insufficient  and  disclosed  no  reason  why  the  plaintiff  should  not 
have  the  judgment  prayed  for,  an  error  of  the  court  in  striking  out  the 
answer  was  immaterial,  since  a  motion  for  judgment  on  the  pleadings 
was  properly  sustained  whether  the  answer  be  stricken  out  or  considered 
as  a  living  pleading  in  the  case.     lb. 

Practice — Motions  to  Strike  out  and  for  Judgment  on  Plead- 
ing.— It  is  proper  to  move  to  strike  out  an  answer  and  at  same  time  to 
move  for  judgment  on  the  pleading.     lb. 

Practice — Default. — The  code  provision  authorizing  the  entry  of 
default  against  a  defendant,  when  he  fails  to  plead  within  the  time 
limited  by  law  or  the  order  of  the  court,  is  for  the  benefit  of  the  plain- 
tiff to  enable  him  to  cut  off  the  right  of  the  defendant  to  plead  to  the 
complaint,  and  if  he  fails  to  exercise  this  privilege,  the  defendant  is  not 
injured  and  has  no  right  to  complain.  A  judgment  on  the  pleadings  i.s 
not  irregular  or  improper  because  of  a  failure  to  enter  default  of  the 
defendant  after  striking  out  his  answer.     lb. 

Judgments — Collateral  Attack. — A  judgment  is  not  void  merely 
because  it  was  rendered  without  evidence,  or  upon  an  insufficient  com- 
plaint, and  the  question  as  to  whether  an  affirmed  judgment  was  right- 
fully or  wrongfully  rendered  cannot  be  raised  in  a  suit  upon  the  appeal 
bond.     lb. 

Corporations — Dissolution  no  Bar  to  Actions. — The  dissolution 
of  a  corporation  cannot  be  pleade<i  in  bar  of  an  action  against  it  where 
the  cause  of  action  arose  before  the  dissolution.     Jb. 


606  Index. 

FUEADTSG— Continued. 
Negkjtiable  Instruments — Acceptance — Damages. — In  an  action 

oa  a  dishonored  draft  against  the  drawees,  where  the  complaint  alleged 
a  promise  to  pay  by  the  drawees,  it  was  not  necessary  to  allege  an  ac- 
ceptance or  agreement  to  accept.  A  promise  to  pay  was  equivalent  to 
acceptance,  and  in  such  case  damages  need  not  be  alleged;  the  measure 
of  damages  is  tlie  amount  of  the  draft  and  protest  fees  if  any.  Oambrill 
et  al.  V.  The  Brown  Hotel  Co.,  529. 

Same — Consideration — Holder  foeValcte. — In  an  action  on  a  dis- 
honored draft  against  the  drawees,  if  the  drawer  was  authorized  to  draw 
the  draft,  or  if  the  drawees  promised  to  pay  it,  it  was  not  necessary  to 
allege  that  plaintiff  advanced  any  money  to  the  drawer  or  that  plaintiff 
was  the  holder  for  value;  po.ssession  was  prima /acie  evidence  of  the 
latter,  and  the  draft  itself,  being  negotiable  commercial  paper,  imported 
a  considei'ation.     76. 

PBaOtice — Amendments. — Amendments  during  the  course  of  trial 
should  be  liberally  allowed,  for  the  furtherance  of  justice.  Such  amend- 
ments rest  largely  within  the  discretion  of  the  trial  court,  and  only  an 
abuse  of  such  discretion  will  be  reviewed.  To  justify  a  reversal  on  this 
ground,  there  must  be  a  plain  and  arbitrary  abuse  of  discretion.     lb. 

PLEDGES: 

Priority  of  Lien. — A  swindler  borrowed  money  from  L.  on  the  faith 
of  two  valuable  diamonds,  but  substituted  in  place  of  the  valuable  dia^ 
mouds  worthless  stones;  afterwards  he  borrowed  from  S.  money  on  the 
same  diamonds,  but  substituted  in  their  stead  two  inferior  yellowish 
stones.  Upon  arrest  of  the  swindler,  the  officer  got  possession  of  the 
valuable  diamonds,  and  S.  delivered  to  the  officer  the  two  inferior  stones 
to  be  used  in  evidence.  While  the  officer  was  in  possession  of  the  four 
diamonds,  the  swindler  in  the  presence  of  the  officer  agreed  with  L.'s 
counsel  that  the  diamonds  then  in  the  possession  of  the  officer  should 
so  remain  and  be  held  by  him  as  a  pledge;  to  secure  L.'s  claim.  After- 
wards, the  prisoner  executed  to  S.  a  written  transfer  of  the  valuable  dia- 
monds as  a  pledge  to  secure  his  note  to  S.  Held,  that  the  pledge  to  L. 
was  a  prior  lien  on  the  valuable  diamonds,  but  that  the  inferior  stones 
having  been  delivered  to  the  officer  as  bailee  were  still  in  the  possession 
of  S.,  and  were  not  subject  to  any  agreement  between  the  prisoner  and 
L.'s  counsel.     Schoyer  v.  Leif,  49. 

Action  to  Recover  Personal  Property — Alternative  Judg- 
ment.— In  an  action  by  a  pledgor  to  recover  from  the  pledgee  mining 
stock  that  had  been  pledged  to  secure  a  loan,  or  its  value,  the  defend- 
ant cannot  complain  that  the  judgment  was  only  for  the  return  of  the 
stock  instead  of  being  in  the  alternative  for  the  return  or  for  its  value. 
Colhum  V.  Riley,  184. 

Samb. — In  an  action  for  the  i-ecovery  of  mining  stock  or  its  value, 
where  the  answer  of  defendant  disclosed  that  he  was  in  possession  of 
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the  stock  and  that  it  could  be  returned,  an  alternative  provision  in  the 
judgment  for  the  value  of  the  stock  in  case  it  could  not  be  returned 
was  unnecessary.     lb. 

Redemption — Equitable  Action. — A  pledgor  may  maintain  an  equi- 
table action  to  redeem  a  pledge,  and  in  such  action  the  court  may  order 
the  pledgee  to  deliver  the  pledged  property  into  court  within  a  certain 
time,  instead  of  merely  giving  judgment  for  possession  and  leaving  the 
plaintiff  to  the  ordinary  processes  of  the  court  to  enforce  the  judg- 
ment,    lb. 

CONTBACTS — Parties. — Where  stock  of  a  corporation  was  pledged  as 
security  for  a  note  under  an  agreement  that  the  old  certificates  should 
be  surrendered  and  new  ones  issued  in  the  name  of  the  pledgor,  part  of 
which  should  be  retained  by  the  pledgee,  and  the  balance  returned  to  the 
pledgor,  but  the  pledgee  returned  the  old  certificates  to  the  secretary 
of  the  corporation  with  instructions  to  issue  new  certificates  in  the 
names  of  other  parties  than  the  pledgor,  and  the  corporation  refused  to 
follow  the  instructions  and  issued  the  new  certificate  in  the  name  of  the 
pledgor,  the  action  of  the  corporation  was  not  wrongful.  The  pledgee 
cannot  complain  that  the  stock  took  the  direction  he  had  agreed  it 
should  take  when  he  received  it.  The  new  certificate  vested  the  legal 
title  to  the  stock  in  the  pledgor  and  the  fact  that  she  deposited  the  cer- 
tificate with  the  corporation  for  its  protection  in  a  contest  between  the 
pledgee  and  the  corporation  did  not  operate  as  a  cancellation  of  the  cer- 
tificate and  she  was  a  proper  and  necessary  party  defendant  in  an  action 
by  the  pledgee  against  the  corporation  to  recover  back  the  old  certifi- 
cates, or  to  compel  an  issuance  of  new  ones  in  accoi'dance  with  his  in- 
structions.    Tom  Boy  Gold  Mines  Co.  et  al.  v.  Chreen  et  al.,  447. 

Tender  of  Payment. — Where  stock  of  a  corporation  was  pledged  to 
secure  a  debt,  an  unconditional  tender  of  payment  of  the  debt  by  the 
pledgor  operated  to  discharge  the  lien  and  terminate  all  right  of  the 
pledgee  in  the  stock.     lb. 

Corporations — Capital  Stock — Certificates. — A  share  of  stock  is 
an  undivided  interest  in  the  capital  stock  of  a  corporation,  and  is  that 
which  is  subject  to  ownership.  One  share  is  identical  and  indistin- 
guishable from  any  other  share  of  the  same  series.  The  certificate  is 
not  the  subject  of  ownership,  but  is  simply  the  evidence  of  ownership. 
A  bailee  or  pledgee  of  shares  of  stock  in  a  corporation  is  not  requirerl 
to  return  the  identical  certificates,  but  may  return  certificates  for  an 
equal  number  of  shares  of  the  same  series,  and  in  an  action  to  recover 
stock  left  with  a  trustee,  it  is  not  necessary  that  the  identical  certifi- 
cates left  be  recovered.     Marshall  v.  Marshall,  505. 

PRACTICE  IN  CIVIL  ACTIONS: 

Garnishment — Judgment  Debt.— A  judgment  debt  is  not  subject 
to  garnishmeut  by  process   from  a  court  other  than   that  in  which  the 
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judgment  was  rendered.  A  judgment  may  be  reached  and  impounded 
to  satisfy  the  debts  of  the  judgment  creditor,  but  it  must  be  done  by 
proceedings  in  the  court  which  has  jurisdiction  of  the  judgment  sought 
to  be  reached.     Hamill  et  al.  v.  Peck,  1. 

Continuance. — The  action  of  a  trial  court  in  refusing  an  application 
for  continuance  is  a  matter  of  discretion  with  that  court,  and  is  reversi- 
ble only  in  case  of  manifest  abuse  of  discretion.  Kee(/nn  v.  Donnelly 
et  al.,  31. 

Continuance — Absence  of  Counsel. — Before  an  appellate  court 
will  hold  a  refusal  of  a  continuance  on  account  of  absence  of  counsel  as 
an  abuse  of  discretion,  it  must  appear  that  the  complaining  party  was 
or  might  have  been  prejudiced  thereby.     lb. 

Same — Documents. — An  application  for  continuance  on  account  of 
the  absence  of  documents  should  show  an  effort  to  produce  the  docu- 
ments, that  they  were  relevant  and  material  to  the  issue,  and  would  be 
admissible  in  evidence  on  the  trial.     lb. 

Evidence — Stipulation.— Where  by  stipulation  of  parties  a  cause 
was  submitted  upon  one  issue  and  it  was  agreed  that  the  jury  should 
consider  only  that  single  issue,  it  was  not  error  for  the  court  to  exclude 
evidence  not  pertinent  and  material  to  that  issue,  though  such  evidence 
was  legitimate  and  material  testimony  in  the  case  as  it  stood  without 
the  stipulation.  The  D.,  T.  &  F.  W.  R.  R.  Co.  v.  The  Pulaski  Ir.  Bitch 
Co.,  41. 

Instbuctions — View  of  Locus  in  Quo. — Where  a  jury  was  permitted 
to  view  the  premises,  damage  to  which  was  in  issue,  and  the  court  in- 
structed the  jury  that  they  miglit  take  into  consideration  what  they  had 
observed  together  with  the  testimony  introduced  in  the  case  in  making 
up  their  verdict,  such  instruction  while  not  approved  was  harmless  er- 
ror where  the  other  evidence  in  the  case  was  sufficient  to  sustain  the 
verdict,  without  the  view  of  the  premises.     lb. 

Appellate  Pbactice — Instructions — Exceptions. — An  objection 
and  exception  to  instructions  which  fail  to  call  the  attention  of  the  trial 
court  to  the  error  complained  of  are  not  available  to  cause  a  review  of 
the  instructions  on  appeal.     lb. 

Attachment — Return — Contradictory  Evidence — Amendment. 
— The  return  of  an  officer  upon  a  writ  of  attachment  is  conclusive  against 
him  and  the  sureties  on  his  official  bond,  and  in  a  suit  against  an  officer 
and  the  sureties  on  his  bond  it  was  error  to  admit  evidence  contradict- 
ing the  officer's  return.  An  incorrect  return  may  be  amended  so  as  to 
show  the  facts,  but  the  amendment  must  be  made  in  the  cause  in  which 
the  writ  issued,  and  when  so  amended  becomes  the  return.  Bishop  v. 
Poundstone  et  al.,  73. 

Attachment — Order  of  Sale— Execution. — Sec.  2013,  Gten.  Stats. 
(Mills'  Ann.  Stats,  sec.  2713)  provides  that  in  cases  of  attachment  in 
justices'  C(Huis,  if  judgment  be  recovered  by  plaintiff  the  justice  shall 


Index.  609 

PRACTICE  IN  CIVIL  ACTIONS— Continued. 

issue  an  order  of  sale  to  the  constable,  directing  him  to  satisfy  the  judg- 
ment out  of  the  proceeds  of  the  property  attached,  and  if  not  suflBcient 
to  satisfy  the  judgment,  execution  shall  issue  as  in  other  cases.  Where 
an  attachment  issued  from  a  justice's  court  was  returned  by  the  consta- 
ble as  having  been  levied  upon  certain  property  of  defendants,  but  that 
the  property  was  afterwards  released,  and  judgment  was  recovered  by 
plaintiff  against  the  defendants  and  sustaining  the  attachment,  as  the 
property  attached  had  been  released  it  passed  out  of  the  jurisdiction  of 
the  justice,  and  he  could  issue  no  order  of  sale  against  it,  and  it  was 
proper  to  issue  execution  upon  the  judgment  at  once  without  having 
first  issued  an  order  of  sale.     lb. 

Appellate  Pkactice — Evidence — Findings  of  Fact. — Where  on 
all  the  evidence  offered  the  trial  court  concludes  that  the  facts  are  with 
the  successful  party,  the  appellate  court,  except  under  very  exceptional 
circumstances,  will  not  disturb  the  judgment  because  it  is  unsupported 
by  the  evidence.     Clifford  c.  Geinger  et  al.,  83. 

Evidence — Sufficiency. — In  an  action  for  meats  supplied  by  a 
butcher  to  a  hotel  keeper  from  day  to  day  upon  orders  from  such  hotel 
keeper,  where  the  orders  were  immediately  placed  in  the  blotter  or  day 
book,  and  afterwards  delivered  at  the  hotel,  the  testimony  of  the  pro- 
prietor of  the  shop,  and  the  books  of  accoimt,  which  were  produced,  in 
the  absence  of  countervailing  testimony,  sufficiently  established  the  sale 
and  delivery  of  the  goods,  without  producing  the  driver  who  delivered 
the  packages  to  the  hotel.     lb. 

Same — Competency. — In  an  action  by  a  butcher  against  the  guarantor 
of  a  hotel  keeper  for  meats  furnished  the  hotel,  it  is  not  competent  evi- 
dence to  show  how  much  meat  had  been  delivered  by  the  butcher  to  the 
hotel  keeper  during  a  definite  time  after  the  expiration  of  the  guaranty 
and  while  the  butcher  was  still  supplying  the  hotel  keeper,  to  show  that 
the  butcher's  meat  bilLs  for  the  hotel  were  much  larger  during  the  life 
of  the  guaranty  than  aferwards,  unless  the  offer  had  been  followed  up 
by  a  further  one  to  show  a  failure  to  deliver  some  of  the  meats  for  which 
the  defendant  was  sued,  or  unless  the  case  prior  to  the  offer  of  the  evi- 
dence had  shown  the  nondelivery  of  part  of  the  bill  sued  for.     76. 

Evidence — Admissions  of  Asbnt. — The  declarations  of  an  agent,  to 
be  binding  on  the  principal,  must  be  made  concerning  the  business  which 
he  is  authorized  to  transact,  and  while  he  is  engaged  in  its  transaction, 
whether  he  be  a  general  or  special  agent.     Emerson  c.  Burnett  et  al.,  86. 

Evidence — Witness  out  of  State — Evidence  Given  at  Formjeb 
Trial. — Where  the  evidence  of  a  witness  in  a  case  was  taken  down  and 
preserved  by  the  court  stenographer,  and  the  witness  afterwards  removed 
from  the  state,  such  evidence  was  admissible  in  a  subsequent  trial  of 
the  same  case  between  the  same  parties.     lb. 

Venue — Action  to  Recover  Taxes — Place  of  Trial. — An  action 
for  the  recovery  of  taxes  is  not  an  action  upon  a  contract,  and  therefore 
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does  not  come  within  the  exception  to  chapter  2  of  the  code  which  au- 
thorizes the  bringing  of  an  action  on  a  contract  in  the  county  where  the 
contract  was  to  be  performed.      Wason  v.  Bigelow,  120. 

Same.— The  treasurer  of  H.  county  brought  suit  in  the  county  court 
of  H.  county  against  a  resident  of  M.  county  for  taxes  assessed  against 
him  on  personal  property  found  in  H.  county.  Service  was  made  on  the 
defendant  in  M.  county.  Held  that  it  was  the  duty  of  the  court  on  ap- 
plication of  defendant  to  transfer  the  cause  to  the  county  court  of  M. 

county.     lb. 

Same— Statutory  Provisions.  —  Although  sec.  2819,  Gen.  btats. 
(Mills'  Ann.  Stats,  sec.  2771),  provides  that  the  county  treasurer  shall 
institute  suit  in  his  county  in  an  action  of  debt  for  the  recovery  of  taxes 
where  he  is  unable  to  collect  the  same  by  distress  and  sale,  since  the 
adoption  of  the  code  all  common-law  forms  of  action  were  abolished,  and 
the  institution  and  conduct  of  all  suits  are  governed  by  the  code,  so  that 
an  action  for  the  recovery  of  taxes  the  form  of  which  would  formerly  have 
been  debt,  is  now  regulated  and  controlled  by  the  code,  and  the  provi- 
sions of  the  code  designating  the  proper  county  for  trial  of  causes,  and 
providing  for  change  of  the  place  when  suit  is  not  commenced  in  the 
proper  county  apply  to  a  suit  for  taxes.     lb. 

Same.— The  fact  that  the  statute  makes  it  the  duty  of  the  county 
treasurer  to  institute  suit  for  taxes  in  his  own  country,  does  not  affect 
the  question  of  where  it  may  properly  be  tried.  Any  county  is  the  proper 
county  for  the  commencement  of  actions  but  it  may  or  may  not  be  the 
proper  county  for  their  trial.  While  the  statute  may  control  as  to  the 
place  of  instituting  a  suit  for  taxes,  its  place  of  trial  is  regulated  by 

the  code.     lb.  o        inn     <t  -i 

Juries  — General  Verdict— Special  Findings.— Sec.  199,  Civil 
Code,  leaves  it  discretionary  with  a  jury  to  return  a  general  or  special 
verdict.  It  then  makes  it  their  duty  in  case  they  return  a  general  ver- 
dict, to  find  specially  upon  any  particular  questions  of  fact  which  may  be 
submitted  to  them  by  the  court,  and  provides  that  when  the  special  find- 
ing shall  be  inconsistent  with  the  general  verdict,  the  special  finding 
shall  control,  and  judgment  be  given  accordingly.  Under  this  section 
a  special  finding  will  prevail  against  the  general  verdict,  only  when  it 
clearly  appears  from  the  record  that  there  is  irreconcilable  antagonism 
between  them;  and  if  they  can  be  harmonized  upon  any  hypothesis,  the 
judgment  will  follow  the  general  verdict.     The  D.  <ft  R.  G.  R.  R.  Co.  v. 

Bedell,  139. 

Courts  —  Jurisdiction  —  Condemnation  Proceedings.  —  County 
courts  are  courts  of  general  jurisdiction,  with  concurrent  authority  with 
the  district  courts  in  all  matters  within  the  limit  placed  on  their  juris- 
dictional authority.  Condemnation  proceedings  for  the  enlargement  of 
ditches  where  the  amount  involved  does  not  exceed  $2,000,  is  within 
the  jurisdiction  of  the  county  court.  Sievers  et  al.  v.  The  County  Court 
of  Garfield  County,  147. 
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Certiorabi— Jurisdiction.— On  a  petition  to  the  district  court  for 
certiorari  to  restrain  the  county  court  from  further  proceeding  with  a 
condemnation  proceeding  on  the  ground  that  the  county  court  is  with- 
out jurisdiction,  the  petition  filed  in  the  county  court,  and  not  the  pe- 
tition for  certiorari,  must  be  looked  to  to  determine  the  question  of  the 
jurisdiction  of  the  county  court.     Ih. 

Certiorari— Final  Judgment.— An  application  to  the  district  court 
for  certiorari  to  restrain  the  county  court  from  proceeding  in  a  matter 
before  that  court,  is  premature  until  the  county  court  has  finally  adju- 
dicated the  matter.     76. 

Appeal— Reversal— New  Trial.— A  general  judgment  of  reversal 
by  an  appellate  court  sends  the  case  back  for  trial,  with  the  same  rights 
to  litigants  as  though  no  trial  had  been  had  and  no  judgment  entered. 
Dickson  v.  First  Nat.  Bank  of  Lon'jmont,  154. 

Same.— Where  the  court  of  appeals  reversed  a  case  because  the  evi- 
dence was  insufficient  to  support  the  judgment,  the  case  being  sent  back 
to  the  trial  court,  it  was  error  for  that  court  to  dismiss  the  case  without 
giving  the  parties  another  trial.  The  parties  were  entitled  to  another 
hearing  and  if  their  evidence  was  not  strengthened  so  as  to  come  within 
the  opinion  of  the  court  of  appeals,  the  trial  court  would  then  properiy 
enter  a  judgment  of  nonsuit.     lb. 

Appellate  Practice— Presumptions.— Where  the  assignee  of  an 
insolvent  estate  filed  his  report  wliich  was  objected  to  by  the  creditors, 
and  was  referred  to  a  referee,  and  the  assignee  objected  to  the  report  of 
the  referee  and  appealed  from  the  judgment  entered  on  the  report, 
neither  the  deed  of  assignment  nor  the  order  appointing  the  referee 
being  contained  in  the  record,  the  referee  will  be  presumed  to  have 
acted  within  his  powers,  and  the  findings  and  judgment  of  the  court 
will  be  presumed  to  be  correct  so  far  as  they  depended  on  the  deed  of 
assignment  and  order  of  reference.  Perdew  v.  The  Creditors  of  Coffin's 
Estate,  157. 

Costs.— Where  the  creditors  filed  objections  to  the  leport  of  the  as- 
signee of  an  insolvent  estate  which  were  referred  to  a  referee  and  were 
sustained  by  the  report  of  the  referee  and  judgment  of  court,  the  pro- 
ceedings were  in  the  nature  of  a  suit  and  tlie  assignee  could  have  been 
charged  with  all  the  est.  He  cannot  therefore  complain  that  the  court 
charged  him  with  half  the  cost.     Ih. 

Appellate  Practice- Findings  of  Referee.— The  findings  of  a 
referee  stand  as  to  their  conclusiveness  in  an  appellate  court  the  same 
as  the  verdict  of  a  jury  or  the  findings  of  a  court,  and  where  these  find- 
ings are  supported  by  the  evidence  and  are  not  manifestly  against  the 
weight  of  the  evidence,  they  will  not  be  disturbed  by  an  appellate 
court.     lb. 

Injunction-Action  on  Bond— No  Damage,  no  Rbcoveby.— In  an 
action  on  an  injunction  bond,  the  plaintiff  must  show  that  he  was  dam 


612  Index. 

PRACTICE  IN  CIVIL  ACTIONS— Continued. 

aged  before  he  can  recover.  If  the  continuance  of  the  injunction  would 
not  have  been  injurious  to  him,  and  if  he  gained  no  benefit  or  advantage 
by  its  dissolution,  then  he  is  not  entitled  to  recover  his  expense  incurred 
in  securing  its  dissolution.     Grove  et  al.  v.  Wallace,  160. 

Execution— Return. — The  return  of  an  officer  on  an  execution  is 
conclusive  against  the  plaintiff  in  the  execution,  and  he  is  estopped  from 
showing  a  different  state  of  facts  than  those  shown  by  the  return,  in  any 
action  except  a  direct  proceeding  to  amend  the  return.     lb. 

Action  to  Recover  Personal  Property  —  Alternative  Judg- 
ment.— In  an  action  by  a  pledgor  to  recover  from  the  pledgee  mining 
stock  that  had  been  pledged  to  secui-e  a  loan,  or  its  value,  the  defend- 
ant canuot  complain  that  the  judgment  was  only  for  the  return  of  the 
stock  instead  of  being  in  the  alternative  for  the  return  or  for  its  value. 
Colburn  v.  Riley,  184. 

Same. — In  an  action  for  the  recovery  of  mining  stock  or  its  value, 
where  the  answer  of  defendant  disclosed  that  he  was  in  possession  of 
the  stock  and  that  it  could  be  returned,  an  alternative  provision  in  the 
judgment  for  the  value  of  the  stock  in  case  it  could  not  be  returned  was 
unnecessary.     lb. 

Pledge — Redemption — Equitable  Action. — A  pledgor  may  main- 
tain an  equitable  action  to  redeem  a  pledge,  and  in  such  action  the  court 
may  order  the  pledgee  to  deliver  the  pledged  property  into  court  within 
a  certain  time,  instead  of  merely  giving  judgment  for  possession  and 
leaving  the  plaintilt  to  the  ordinary  processes  of  the  court  to  enforce  the 
judgment.     Pj. 

Appointment  of  Referee. — Where  the  matters  in  issue  in  an  action 
were  referred  to  a  party  to  hear  evidence  and  report  his  findings  of  fact 
and  conclusions  of  law  to  the  court,  the  fact  that  in  the  order  of  refer- 
ence he  was  designated  as  "  special  master,"  instead  of  a  referee,  did 
not  affect  his  authority.  By  the  order  of  refei-ence  he  became  a  referee 
for  the  purposes  for  which  he  was  appointed  with  all  the  powers,  pre- 
rogatives and  duties  which  our  statute  and  the  order  of  the  court  laid  ou 
him.  The  findings  of  fact  by  the  referee,  approved  by  the  lower  court, 
are  binding  on  the  court  of  appeals,  if  they  are  sustained  by  the  evidence, 
or  if  they  rest  on  conflicting  testimony.  The  United  Water  Works  Co.  v. 
The  Farmers'  Loan  &  Trust  Co.,  225. 

Instructions. — It  is  not  error  to  refuse  an  instruction  asked  even 
though  it  is  a  correct  statement  of  the  law,  where  the  instructions  given 
embody  the  same  principle,  and  are  equally  favorable  to  the  party  re- 
questing the  instruction  refused.     A.,  T.  &  S.  F.  Ry.  Co.  V.  Cakill,  245. 

Cross-Examination  of  Witness. — In  an  action  against  a  county  to 
recover  the  value  of  services  rendered  in  the  publication  of  nominations 
for  election,  the  only  issue;  being  as  to  whether  the  paper  in  which  pub- 
lication was  made  was  a  newspaper,  it  was  reversible  error  to  permit 
counsel  for  defendant  to  cross-examine  plaintiff  to  an  unwarrantable  ex- 
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tent  and  on  matters  foreign  to  the  issues.  Such  an  examination  tended 
to  prejudice  the  plaintiff's  case  before  tlie  jury.  Roearh  v.  Board  of 
Commissioners  of  Douglas  County,  280. 

Appellate  Practice — Pleading.— Where  a  case  is  tried  in  all  re- 
spects as  though  the  answer  was  sufficient  as  a  general  denial  to  put  in 
issue  the  allegations  of  the  complaint,  without  objection  in  the  lower 
court,  an  objection  to  the  form  of  the  answer  raised  for  the  first  time  on 
appeal  will  not  be  considered.     Gallup  v.   Wortmann  et  al.,  .308. 

Replevin— Return  of  Property— Judgment — Jurisdiction— Re- 
turn OF  Officer. — In  a  replevin  suit  the  jurisdiction  of  the  court  over 
the  property  does  not  attach  until  the  officer  has  taken  possession  under 
the  writ,  and  where  the  return  of  the  officer  on  the  writ  shows  that  he 
never  took  possession  of  the  property  but  left  it  in  the  possession  of  the 
defendant,  a  judgment  which  orders  the  return  of  the  property  by  the 
plaintiff  to  the  defendant  is  without  jurisdiction  and  void.     lb. 

Replevin— Judgment— Pleading,— Under  sections  182  and  207  of 
the  code  of  1877,  to  authorize  a  judgment  in  a  replevin  suit,  for  the  re- 
turn of  the  property  to  the  defendant  or  for  its  value,  or  for  damage  for 
its  detention,  the  return  and  the  damages  must  be  claimed  in  the  answer. 
And  where  the  answer  did  not  claim  a  return  of  the  property  or  damage 
for  its  detention  a  judgment  for  its  return  and  for  damages  for  its  deten- 
tion was  unwarranted  and  must  be  regarded  as  void.     lb. 

Replevin  Bond— Action  upon— Burden  of  Proof,— In  an  action 
upon  a  replevin  bond  the  burden  is  upon  the  plaintiff  to  allege  and  prove 
the  facts  showing  the  failure  of  the  principal  in  the  bond  to  perform  the 
judgment  of  the  court.     lb. 

Appeals  and  Writs  of  Ekror.— Where  in  a  replevin  suit  the  plain- 
tiff recovered  judgment  against  the  defendant,  but  it  was  adjudged  that 
an  intervenor  had  a  prior  lien  on  the  property,  an  appeal  by  the  plaintiff 
from  the  judgment  giving  the  intervenor  a  prior  lien,  did  not  deprive 
the  defendant  of  the  right  to  afterwards  have  the  judgment  reviewed 
on  writ  of  error.     Bruce  v.  Horn,  316. 

Replevin- Possession  of  Property,— Replevin  will  not  lie  against 
one  not  in  possession  of  the  property.  It  is  not  proper  to  render  judg- 
ment against  a  defendant  for  the  possession  of  property  which  he  did 
not  have  at  the  commencement  of  the  suit,  nor  for  damage  for  its  reten- 
tion,    Tb. 

Same— Instructions. — In  a  replevin  suit  where  the  evidence  showed 
that  defendant  was  not  in  possession  of  part  of  the  property,  an  instruc- 
tion by  the  court  to  the  effect  that  the  property  in  controversy  was  con- 
structively in  the  possession  of  the  defendant,  and  that  authorized  the 
jury  to  find  against  defendant  a  verdict  for  damages  for  its  unlawful 
detention,  was  erroneous,  and  where  the  jury  returned  a  verdict  for 
damage  against  defendant,  it  was  not  a  harmless  error,  neither  was  i^ 
cured  by  a  remittitur  of  part  of  the  damage  by  the  coiu't.     lb. 
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Change  of  Venue. — Where  a  party  to  an  action  applied  for  a  change 
of  venue  of  the  cause  to  another  division  of  tlie  same  court  on  the  gi'ound 
of  prejudice  of  the  judge  before  whom  it  was  pending,  and  an  Older  was 
made  changing  the  cause  to  another  division  as  prayed,  the  party  cannot 
afterwards  complain  of  the  action  of  the  court  in  making  the  change  on 
the  ground  that  it  should  have  been  changed  to  another  county.  Davis 
et  al.  V.  Dunlevy,  344. 

Tbustee's  Deed — Prima  Facie  Evidence. — In  an  action  at  law  for 
possession,  a  trustee's  deed  to  real  estate  sold  under  a  deed  of  trust  is 
prima  facie  evidence  of  the  facts  recited  therein.     Carico  v.  Kliny,  349. 

Forcible  Entry  and  Detainer — Demand  for  Possession. — In  an 
action  of  forcible  detainer  for  possession  under  a  trustee's  deed  to  real 
estate  sold  under  deed  of  trust,  it  was  not  necessary  that  the  demand  for 
possession  should  fix  any  time  within  which  possession  was  required; 
the  plaintiff  was  entitled  to  and  had  a  rigiit  to  demand  immediate  pos- 
session,    lb. 

Same — Title  to  Property. — In  an  action  under  the  forcible  entry 
and  detainer  statute  for  possession,  the  title  to  the  realty  was  not  in- 
volved and  could  not  be  inquired  into.  If  the  defendant  desired  to  at- 
tack the  sale  and  trustee's  deed  under  which  plaintiff"  held  the  lega'. 
title,  he  should  have  done  so  in  a  proceeding  in  equity.     lb. 

Instruction.— The  fact  that  each  separate  instruction  given  in  a  cause, 
is  not  a  complete  submission  of  all  matters  in  dispute,  does  not  make  it 
objectionable.  If  the  instructions  given  are  consistent  with  each  other 
and  taken  together,  they  cover  the  entire  ground,  and  fully  and  fairly 
submit  the  questions  involved,  they  are  not  objectionable.  Hindry  v. 
McPhee,  398. 

Evidence — Objection. — An  objection  to  the  admission  of  evidence 
without  assigning  any  reason  for  the  objection  does  not  entitle  the  party 
objecting  to  have  the  objection  considered.     lb. 

Evidence — Admissibility. — On  an  issue  as  to  whether  certain  cement 
sold  was  of  good  quality,  evidence  of  tests  made  with  cement  out  of  the 
same  stock  was  admissible.     76. 

Arbitration. — In  an  action  against  a  municipal  corporation  for  dam- 
age to  property  caused  by  building  a  viaduct,  where  the  parties  agreed 
to  submit  under  direction  of  the  court  to  two  commissioners  the  ques- 
tion of  what  damage  was  suffered  if  any,  the  city  attorney  being  author- 
ized to  make  such  agreement  on  behalf  of  the  city  by  a  resolution  of 
the  city  council,  and  the  questions  were  submitted  as  agreed  and  the 
commissioners  returned  their  findings  in  accordance  with  the  agreement 
and  direction  of  the  court,  which  report  was  not  at  the  time  objected  to 
by  either  party,  held  that  the  findings  of  the  commissioners  were  bind- 
ing on  both  parties,  and  it  was  error  for  the  court  to  afterwards  submit 
the  question  of  damage  to  a  jury.  The  Shutt  Investment  Co.  v.  The  City 
fff  Pueblo,  432. 
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Same. — Where  in  an  action  for  damage  the  question  of  damage  was 
by  agreement  of  both  parties  submitted  to  commissioners  to  determine, 
the  fact  that  the  appointment  and  course  of  the  commissioners  was  not 
in  accordance  with  the  common  hiw  and  did  not  follow  the  statutory 
course  of  arbitration,  would  not  entitle  the  party  to  have  the  question 
of  damage  submitted  to  a  jury,  unless  the  report  of  the  commissioners 
be  first  set  aside.  The  parties  having  agreed  to  the  method  of  appoint- 
ment and  course  of  the  commissioners,  are  bound  by  their  acts  unless  a 
showing  is  made  of  misconduct  ou  the  part  of  the  commissioners  such 
as  would  authorize  the  court  to  set  aside  the  report.     lb. 

Limitation  —  Pleading — Amendment.  —  The  statute  of  limitation 
may  not  be  pleaded  by  an  amendment  to  the  answer  after  the  issues 
have  been  made  up.     Curtis  c.  The  City  of  Pueblo,  446. 

Pabties — Pbesumptions. — Where  upon  inotion  of  the  defendant  to 
an  action  a  third  party  is  by  order  of  court  made  a  party  defendant  and 
the  record  fails  to  disclose  what  showing  was  made  in  support  of  the 
motion,  it  will  be  presumed  that  the  showing  was  suflBcient  to  warrant 
the  order.     The  Tom  Boy  Gold  Mines  Co.  v.  Green  et  al.,  441. 

Pa-Bties  Defendant. — Section  16  of  the  code  provides  that  when  a 
complete  determination  of  the  controversy  cannot  be  had  without  the 
presence  of  other  parties  the  court  shall  order  them  to  be  brought  in; 
and  section  17  authorizes  the  court  to  make  any  person  a  party  who  has 
an  interest  in  the  subject  of  the  action.  In  the  latter  case  the  applica- 
tion comes  from  the  party  himself  but  in  the  former  it  is  the  duty  of 
the  court  to  act  when  it  receives  the  information,  from  whatever  source 
the  information  may  be  derived.  Wliere  on  motion  of  a  party  defend- 
ant, an  order  was  made  requiring  another  person  to  be  made  a  party  de- 
fendant, and  the  party  afterwards  voluntarily  appeared  and  on  her  own 
motion  became  a  party  defendant,  a  formal  application  by  the  party  was 
unnecessary,  and  a  further  order  making  her  a  party  was  superfluous, 
for  the  purpose  of  compliance  with  section  17.     lb. 

Same — Jubisdiction. — Where  a  party  not  within  the  jurisdiction  of 
the  court  was  by  order  of  court  made  a  party  defendant  and  required  to 
appear  and  plead  forthwith,  that  part  of  the  order  which  required  her 
to  appear  and  plead  forthwith  was  void  and  a  failure  to  obey  it  involved 
no  consequences.     lb. 

Habmless  Ebbob.  —  Notwithstanding  an  order  dismissing  a  party 
from  the  case  and  striking  her  pleading  from  the  files  was  technically 
erroneous,  yet  if  assuming  all  the  allegations  of  the  pleading  to  be  true 
the  final  result  must  still  have  been  the  same  as  it  was,  the  error  was 
harmless  and  would  not  warrant  a  disturbance.     lb. 

Pleading — Amendments  —  Discretion  of  Court. — The  allowance 
of  amendments  to  pleadings  is  a  matter  within  the  discretion  of  the 
court,  but  it  is  not  a  discretion  to  be  arbitrarily  exercised,  but  should 
be  exercised  in  the  interest  of  justice.     The  refusal  to  allow  an  amend 
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ment  to  an  answer  setting  up  a  material  alteration  of  a  written  instru- 
ment, that  formed  the  basis  of  the  action,  where  the  defendant  was 
chargeable  with  no  lack  of  diligence  in  making  the  application,  was  not 
in  the  interest  of  justice  and  was  not  the  exercise  of  a  sound  discre- 
tion,    lb. 

Jurisdiction — Waiver — Appeabanoe. — Whei*e  the  court  has  orig- 
inal jurisdiction  of  the  subject-matter,  an  appearance  by  the  party  con- 
fers upon  the  court  jurisdiction  of  the  person.  Where  an  appeal  was 
taken  to  the  district  court  from  the  board  of  county  commissioners  in  a 
matter  that  might  have  been  brought  directly  in  the  district  court,  and 
a  motion  was  made  to  dismiss  the  appeal  on  the  ground  that  the  appeal 
bond  was  not  filed  within  the  time  prescribed  and  that  no  notice  had 
been  served  upon  the  clerk,  the  objection  to  the  overruling  of  the  motion 
was  waived  by  the  county  attorney  afterwards  appearing  and  participat- 
ing in  the  trial.  Board  of  Comers  of  Las  Animas  County  v.  Stone  &  Good- 
ale,  476. 

Appellate  Pkaotice — Assignment  of  Error. — An  assignment  of 
error  based  on  the  rulings  of  the  trial  court  upon  the  admissibility  of 
evidence,  that  fails  to  specify  any  particular  ruling,  admitting  or  reject- 
ing evidence,  to  which  objection  is  made,  will  not  be  considered.     lb. 

Pleading — Irrei.evant  Answer— Striking  out. — If  an  answer  as 
a  whole  is  sham  or  irrelevant  a  motion  to  strike  out  the  entire  answer 
is  proper  under  section  60,  Civil  Code.     Steinhauer  v.  Colmar,  494. 

Judgment  on  Pleading. — A  judgment  on  the  pleading  is  a  judgment 
on  the  merits  and  is  warranted  by  chapter  10,  Civil  Code.     lb. 

Same — Immaterial  Error. — Although  an  answer  was  not  irrelevant, 
if  it  was  insufficient  and  disclosed  no  reason  why  the  plaintiff  should  not 
have  the  judgment  prayed  for,  an  erx'or  of  the  court  in  striking  out  the 
answer  was  immaterial,  since  a  motion  for  judgment  on  the  pleadings 
was  propeily  sustained  whether  the  answer  be  stricken  out  or  consid- 
ered as  a  living  pleading  in  the  case.     76. 

Motions  to  Strike  out  and  for  Judgment  on  Pleading. — It  is 
proper  to  move  to  strike  out  an  answer  and  at  same  time  to  move  for 
judgment  on  the  pleading.     lb. 

Default. — The  code  provision  authorizing  the  entry  of  default  against 
a  defendant,  when  he  fails  to  plead  within  the  time  limited  by  law  or 
the  order  of  the  court,  is  for  the  benefit  of  the  plaintiff  to  enable  him  to 
cut  off  the  right  of  the  defendant  to  plead  to  the  complaint,  and  if  he 
fails  to  exercise  this  privilege,  the  defendant  is  not  injured  and  has  no 
right  to  complain.  A  judgment  on  the  pleadings  is  not  irregular  or  im- 
proper because  of  a  failure  to  enter  default  of  the  defendant  after  strik- 
ing out  his  answer.     lb. 

Judgments — Collateral  Attack. — A  judgment  is  not  void  merely 
because  it  was  rendered  without  evidence,  or  upon  an  insufficient  com- 
plaint, and  the  question  as  to  whetlier  an  affirmed  judgment  was  right- 
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fully  or  wrongfully  rendered  cannot  be  raised  in  a  suit  upon  the  appeal 

bond.     lb. 

CoBPOEATiONS — DissoiiXJTiON  NO  Bae  TO  ACTIONS. — The  dissolution 
of  a  corporation  cannot  be  pleaded  in  bar  of  ;ui  action  against  it  where 
the  cause  of  action  arose  before  the  dissolution.     lb. 

COBPOBATiONs — RECEIVERS — SUBSTITUTION. — The  appointment  of  a 
receiver  for  a  corporation  does  not  work  its  dissolution.  Nor  is  it  nec- 
essary to  substitute  the  receiver  as  party  defendant  in  an  action  pend- 
ing against  the  corporation  at  the  time  of  the  appointment.     76. 

Appeal  Bond — Liability  of  Subeties. — Upon  affirmance  of  a  judg- 
ment on  appeal  and  a  failure  to  pay  the  judgment  the  liability  of  tlie 
sureties  on  the  appeal  bond  became  absolute.  The  obligee  in  the  bond 
is  not  required  to  exhaust  his  remedy  against  the  principal  nor  to  pro- 
ceed against  the  principal  at  all  before  having  resort  to  the  sureties,  and 
he  may  bring  his  action  against  the  sureties  without  joining  the  princi- 
pal,    lb. 

Partnebship — Aocounting. — Where  a  partner  has  been  excluded 
from  the  firm,  denied  his  membership,  or  it  has  V)een  asserted  that  he 
has  forfeited  and  lost  his  membership,  he  may  maint.ain  a  bill  against 
his  copartner  for  an  accounting  without  at  the  same  time  praying  for 
the  dissolution  of  the  partnership.     Maloney  v.  Crow  et  al.,  518. 

PRACTICE  IN  CRIMINAL  CASES: 

Costs — Bepobe  Justice  op  the  Peace. — The  allowance  or  rejection 
of  any  claim  against  a  county  for  costs  or  fees  in  any  criminal  case  be- 
fore a  justice  of  the  peace  is  wholly  within  the  discretion  of  the  board 
of  county  commissioners,  and  the  district  court  has  no  jurisdiction  to 
review  the  action  of  the  commissioners  on  such  claim.  Board  of  Com- 
missioners of  Otero  County  v.  Wood,  19. 

PREFERENCE  OF  CREDITORS: 

Fraudulent  Conveyances. — Until  some  lien  or  right  has  accrued 
to  a  creditor,  the  debtor  retains  dominion  and  control  of  his  property, 
has  absolute  power  of  disposition,  and  may  transfer,  convey,  or  incum- 
ber it  at  his  pleasure  to  pay  or  protect  any  creditor,  and  unless  there  be 
gome  fraudulent  intent  on  his  part  to  defraud  his  creditors  in  which  the 
grantee  participated,  the  conveyance  is  valid  as  against  those  who  there- 
after proceed.     The  Jefferson  County  Bank  v.  Hummel.,  337. 

PRESUMPTIONS: 

Illegal  Marriage. — No  man  is  presumed  to  do  an  unlawful  act 
Where  a  man  contracts  marriage  or  enters  into  marriage  relations,  there 
can  be  no  presumption  that  he  has  another  living  lawful  wife.  Lamp- 
kin  V.  Travelers'  Ins  Co.,  249. 

Accident  Insubance — Intentional  Injury — Burden  of  Pkcok. 
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— In  an  action  on  an  accident  insniance  policy,  which  provides  that  the 
company  shall  not  he  liable  for  intentional  injnries  inflicted  by  the  in- 
sured or  any  one  else,  where  the  evidence  shows  that  the  assured  came 
to  his  death  by  a  gunshot  wound,  but  there  is  no  evidence  of  how  or  by 
whom  the  wound  was  inflicted,  the  law  will  not  presume  that  the  injury 
was  intentionally  inflicted,  but  the  burden  is  on  the  defendant  to  show 
that  the  death  was  from  one  of  the  excepted  causes.     lb. 

Insurance  Policy— False  Repkesentations— Burden  of  Proof. 
—In  an  action  on  an  accident  insurance  policy,  if  the  defendant  seeks  to 
avoid  the  policy  on  the  ground  of  a  false  representation  in  the  applica- 
tion that  plaintiff  was  the  wife  of  the  assured,  the  burden  of  proof  is  on 
the  defendant  to  show  that  the  representation  was  false.     lb. 

Practice — Parties. — Where  upon  motion  of  the  defendant  to  an 
action  a  third  party  is  by  order  of  court  made  a  party  defendant  and  the 
record  fails  to  disclose  what  showing  was  made  in  support  of  the  motion, 
it  will  be  presumed  that  the  showing  was  sufficient  to  warrant  the  order. 
Tom  Boy  Gold  Mines  Co.  et  al.  v.  Green  et  al.,  447. 

Principal  and  Agent— Presumption  of  Authority.— A  general 
superintendent  of  a  mining  company,  who  has  full  charge  of  the  busi- 
ness and  property  of  the  company,  is  presumed  to  liave  authority  to  bind 
the  company  for  the  expense  of  nursing  and  caring  for  a  miner  injured 
while  in  the  employ  of  the  company.  The  Mount  Wilson  G.  &  S.  M.  Co. 
V.  Burbridge,  487. 

PRINCIPAL  AND  AGENT: 

Evidence— Admissions  of  Agent.— The  declarations  of  an  agent,  to 
be  binding  on  the  principal,  must  be  made  concerning  the  business  which 
he  is  authorized  to  transact,  and  while  he  is  engaged  in  its  transaction, 
whether  he  be  a  general  or  special  agent.     Emerson  o.  Burnett  et  al.,  86. 

Commissions.— Where  real  estate  was  placed  in  the  hands  of  an  agent 
to  be  sold  at  a  certain  price,  and  the  agent  found  a  customer  to  whom 
he  showed  the  property  and  gave  her  the  price,  and  she  asked  for  time 
to  consider  the  matter,  and  while  she  was  considering  the  matter  an- 
other agent  of  the  owners  who  held  a  mortgage  on  the  property  learned 
of  the  fact  and  told  the  customer  that  he  could  procure  the  property 
for  her  at  a  less  price,  and  took  the  customer  to  the  owners  with  whom 
she  negotiated  a  purchase  at  a  less  price,  held  that  the  first  agent  was 
the  procuring  cause  of  the  sale  and  was  entitled  to  his  commission. 
Williams  v.  Bishop  et  al.,  378. 

Same.— Where  an  agent  procured  a  purchaser  for  real  estate  and  while 
she  was  considering  the  purchase  the  owners  negotiated  a  sale  to  her  at 
a  less  price,  the  fact  that  they  deeded  the  property  to  another  party  who 
deeded  it  to  the  purchaser  would  not  relieve  them  from  paying  com- 
mission to  the  agent.     lb. 

Samk.— Where  a  real  estate  agent  found  a  customer  for  property 
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placed  in  his  hands  foi-  sale,  and  the  owners  knowing  that  the  customoi 
was  considering  a  purchase  from  the  agent  sold  to  her  at  a  less  price,  it 
was  not  necessary  that  the  customer  should  have  been  personally  intro- 
duced to  the  owners  by  the  agent  to  entitle  him  to  his  commission.     76. 

Presumption  of  Authobity. — A  general  superintendent  of  a  mining 
company,  who  has  full  charge  of  the  business  and  property  of  the  com- 
pany, is  presumed  to  have  authority  to  bind  the  company  for  the  ex- 
pense of  nursing  and  caring  for  a  miner  injured  while  in  the  employ  of 
the  company.     The  Mount  Wilson  G.  &  S.  M.  Go.  v.  Burbridye,  487. 

Pkomissoby  Note. — Where  a  bank  held  a  note  for  collection,  an 
agreement  by  the  bank  to  release  one  of  the  joint  makers  upon  payment 
of  a  part  of  the  note  was  not  binding  on  the  owner  of  the  note.  Torbit 
V.  Heath,  492. 

Authority  of  Agent — Evidence. — The  authority  of  an  agent  to 
draw  on  his  principal  need  not  be  shown  by  direct  and  positive  proof  of 
express  authority,  but  may  be  established  by  circumstances.  Agency, 
and  the  scope  of  the  agent's  authority  may  be  implied  from  transac- 
tions between  the  principal  and  agent,  and  from  a  course  of  dealing  by 
the  agent  sanctioned  by  his  principal.  Gambrill  et  al.  v.  The  Brown  Ho- 
tel Co.,  529. 

Same. — Where  an  agent,  a  short  time  before  drawing  the  draft  in 
question,  telegraphed  his  principals  that  he  had  drawn  on  them,  giving 
amount  of  drafts,  and  they  answered  that  they  would  pay  the  drafts, 
but  in  future  they  must  be  less,  it  was  a  recognition  of  the  agent's  au- 
thority to  draw  in  the  future  as  well  as  the  past,  the  only  condition  be- 
ing that  in  future  the  amount  must  be  less.     lb. 

Same. — In  an  action  on  a  dishonored  draft  against  the  drawees,  evi- 
dence tliat  the  drawer  was  in  the  employ  of  the  drawees;  that  they  had 
furnished  him  witli  a  book  containing  blank  forms  of  drafts,  with  their 
firm  name  and  address  printed  upon  thetn;  that  the  draft  in  dispute  was 
written  upon  one  of  these  blanks  and  that  the  drawees  had  previously 
honored  and  paid  other  drafts  drawn  upon  them,  in  favor  of  the  plain- 
tiff, by  the  drawer,  the  evidence  was  sufficient  to  establish  the  author- 
ity of  the  agent  to  draw  and  the  implied  promise  of  the  principals  to 
pay.     16. 

PRINCIPAL  AND  SURETY: 

Promissory  Notes — Suretyship — Parol  Evidence. — It  may  be 
shown  by  parol  testimony  that  one  who  appears  upon  the  face  of  a  prom- 
issory note  as  a  maker  was  in  reality  a  surety,  but  to  avail  himself  of 
the  fact  as  a  defense,  he  must  further  sliow  that  the  fact  of  his  being  a 
surety  only,  was  known  to  the  payee  at  the  time  the  note  was  executed. 
Dreacher  v.  Fulham  et  al,  62. 

Extension  of  Time — Release  of  Surety. — An  agreement  between 
the  payee  and  payor  of  a  promissory  note  for  the  extension  of  the  time 
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of  payment,  without  the  consent  of  the  surety,  releases  the  surety  fvoiu 

his  obligation,     lb. 

PROBATE  COURTS:  See  JURISDICTION. 

PROMISSORY  NOTES: 

Suretyship — Parol  Evidknob. — It  may  be  shown  by  parol  testimony 
that  one  who  appears  upon  the  face  of  a  promissory  note  as  a  maker  was 
in  reality  a  surety,  but  to  avail  himself  of  the  fact  as  a  defense,  he  must 
further  show  that  the  fact  of  his  being  a  surety  only,  was  known  to  the 
payee  at  the  time  the  note  was  executed.     Drescher  v.  Fulham  et  al.,  62. 

Extension  of  Time — Parol  Evidence. — An  agreement  for  the  ex- 
tension of  the  time  for  payment  of  a  promissory  note  may  be  shown  by 
parol  testimony.     lb. 

Extension  of  Time — Consideration. — If  the  agreement  for  the  ex- 
tension of  time  for  the  payment  of  a  promissory  note  be  made  bona  fide, 
it  is  immaterial  how  insignificant  the  benefit  to  the  promisor  or  how 
slight  the  inconvenience  or  damage  to  the  promisee  may  appear,  pro- 
vided it  is  susceptible  of  any  legal  estimation,  it  is  an  adequate  con- 
sideration. A  promise  to  pay  interest  during  the  time  of  the  extension 
is  a  sufficient  consideration  for  the  extension  of  time  of  payment.     76. 

Extension  of  Time — Release  of  Surety. — An  agreement  between 
the  payee  and  payor  of  a  promissory  note  for  the  extension  of  the  time 
of  payment,  without  the  consent  of  the  surety,  I'eleases  the  surety  from 
his  obligati(m.     76. 

Corporation — Authority  of  Secretary. — Where  the  secretary  had 
the  authority  to  accept  a  note  and  did  accept  a  note  for  the  corporation 
in  his  own  name  as  secretary,  he  had  the  authority  to  extend  the  time 
of  payment  of  the  note.     76. 

Written  Instrument — Alteration. — The  alteration  of  a  written 
instrument  in  a  material  part,  by  the  person  claiming  under  it,  avoids 
the  instrument,  and  no  cause  of  action  can  be  predicated  upon  it,  either 
in  its  original  or  later  form.     Tom  Boy  G.  M.  Co.  v.  Green  et  al.,  447. 

Principal  and  Agent. — Where  a  bank  held  a  note  for  collection,  an 
agreement  by  the  bank  to  release  one  of  the  joint  makers  upon  payment 
of  a  part  of  the  note  was  not  binding  on  the  owner  of  the  note.  Torbit 
V.  Heath,  492. 

Limitation. — A  partial  payment  made  and  indorsed  on  a  promissory 
note  by  one  of  three  joint  makers,  will  stop  the  running  of  the  statute 
of  limitation  as  to  the  party  making  the  payment,  and  limitation  would 
run  as  to  such  joint  maker  from  the  date  of  the  payment.  The  fact 
that  the  party  making  the  payment  was  an  accommodation  maker,  and 
the  note  was  barred  by  limitation  as  to  the  principals,  would  not  release 
such  accommodation  maker,  where  he  had  signed  as  a  joint  maker,  and 
the  holder  of  the  note  had  no  knowledge  that  he  was  an  accommodation 
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maker.  And  the  fact  that  lie  made  the  payment  to  a  bank  holdinjj;  the 
note  for  collection,  with  the  understanding  that  it  should  release  him 
from  further  liability,  is  immaterial  since  the  bank  had  no  authority  to 
receive  the  payment  except  as  a  payment  on  the  note.     76. 

PUBLIC  OFFICIALS:  See  OFFICES  AND  OFFICERS. 

RAILROADS: 

Nkgliqence — Proximate  Cause. — Plaintiff  was  a  passenger  on  de- 
fendant's railroad.  Through  the  negligence  of  defendant's  servants  the 
car  doors  were  suffered  to  remain  open,  so'that  the  car  was  filled  with 
cold  air  and  became  uncomfortable.  The  plaintiff  to  remove  the  cause 
of  the  discomfort  undertook  to  close  the  doors,  and  as  he  was  in  the  act 
of  closing  the  rear  door,  the  car,  going  round  an  abrupt  curve,  gave  a 
sudden  and  violent  lurch  which  threw  plaintiff  through  the  doorway 
and  upon  the  ground,  causing  the  injury  complained  of.  Held  that 
plaintiff  had  a  right  to  protect  himself  by  closing  the  doors  of  the  car, 
and  while  the  immediate  cause  of  the  injury  was  the  sudden  lurching  of 
the  car  the  plaintiff  would  not  have  been  exposed  to  the  danger  but  for 
the  negligence  in  leaving  open  the  car  doors,  and  that  the  injury  was  the 
direct  and  logrical  result  of  the  negligence,  which  was  therefore  the  proxi- 
mate cause.     The  D.  &  R.  G.  R.  R.  Co.  v.  BedpR,  139. 

Same — Erroneous  Instruction — Special  Finding. — The  trial  court 
at  defendant's  request  instructed  the  jury.  "  If  you  believe  from  the  evi- 
dence, that  the  doors  of  the  car  in  which  plaintiff  was  riding  were  left 
open,  the  fact  is  not  to  be  considered  as  establishing  any  negligence  on 
the  part  of  the  defendant  from  which  a  cause  of  action  could  arise  to 
plaintiff,  for  the  injury  which  happened  to  him  cannot  be  considered  a 
proximate  result  of  such  act."  The  jury  returned  a  general  verdict  for 
plaintiff  and  a  special  finding  that  the  negligence  of  defendant  was 
"leaving  the  car  door  open.''  Held  that  the  instruction  of  the  court 
was  erroneous,  and  that  the  special  finding  of  the  jury  was  consistent 
with  the  general  verdict.  The  fact  that  the  jury  disregarded  an  errone- 
ous instruction  of  tlie  court  in  making  their  special  findings  did  not 
create  such  inconsistency  between  the  special  finding  and  general  ver- 
dict as  would  entitle  the  defendant  to  a  judgment.     Ih. 

Negligence — Snowslide. — A  railroad  company  is  not  liable  for  in 
juries  to  a  passenger  caused  by  a  snowslide  in  the  mountain  which 
struck  and  derailed  the  train  at  a  point  on  the  road  where  a  slide  had 
never  been  known  before,  and  where  there  was  no  reason  to  anticipate 
one.  A  snowslide  in  such  a  case  is  an  inevitable  accident.  D.  <fe  R.  G. 
R.  R.  Co.  V.  Andreios,  204. 

Same. — The  use  of  a  snowplow,  which  had  usually  been  sufficient  to 
clear  the  track  in  such  cases,  instead  of  a  rotary,  wa«  not  negligence 
where  the  evidence  showed  the  rotary  would  not  hare  been  useful  in 
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the  damp  snow,  and  would  not  have  prevented  the  accident  unless,  pos 
sibly,  by  being  run  ahead  it  might  have  brought  down  the  slide  before 
the  arrival  of  the  train.     lb. 

Negligence — Killing  Stock. — In  an  action  against  a  railroad  com- 
pany for  killing  stock,  where  the  evidence  showed  that  the  road  at  the 
point  where  the  animals  were  killed  was  inclosed  by  a  good  and  lawful 
fence,  tlie  burden  is  then  on  the  plaintiff  to  show  that  the  killing  was 
through  the  negligence  of  the  railroad  company.  A.,  T.  <&  S.  F.  By.  Co. 
V.  Cahill,  245. 

REAL  ESTATE: 

CERTIFICA.TE  OF  PiTBOHASB!  OF  State  Land  Boabd — TiTLE. — A  Cer- 
tificate by  the  state  land  board  of  the  purchase  of  land  forms  but  an 
imperfect  or  inchoate  title  which  cannot  become  perfect  or  complete 
until  the  contract  of  pui'chase  be  entirely  completed,  the  consideration 
money  paid,  and  the  fee  passed  out  of  the  state  by  grant  to  the  grantee 
named  in  the  contract.  But  such  imperfect  or  inchoate  title  is  subject 
to  incumbrance  and  transfer  as  fully  and  as  freely  as  an  absolute  title, 
and  the  transferee  of  such  title  gets  a  good  title  coupled  with  the  right 
to  complete  the  purchase  from  the  state  by  payment  of  the  unpaid  part 
of  the  purchase  price.     Patterson  v.  Be  Long  et  al.,  103. 

CORPOBATIONS — AUTHORITY  OF  OFFICER — PURCHASER  WITH  NOTIOK 

— Rights  of  Equitable  Owner. — The  state  land  board  sold  to  a  cor- 
poration certain  lands,  issuing  to  the  corporation  a  certificate  of  pur- 
chase which  gave  to  the  corporation  a  right  to  a  patent  upon  payment 
of  the  balance  of  the  purchase  money.  The  corporation  mortgaged  the 
land  and  the  mortgage  was  foreclosed,  the  plaintiffs  becoming  the  pur- 
chasers. Afterwards  H.,  the  president  of  the  corporation,  transferred 
to  B.  the  certificate  of  purchase  in  payment  of  an  individual  debt  owing 
by  H.  to  B.  B.  paid  to  the  state  the  balance  of  the  purchase  money,  and 
procured  a  patent  to  the  land  to  himself.  B.  then  transferred  the  land 
without  consideration  to  other  parties  who,  without  consideration,  mort- 
gaged it  to  defendant,  a  loan  company.  The  president  of  the  loan  com- 
pany, through  whom  the  transaction  was  had,  had  knowledge  of  B.'s 
want  of  equity  and  assumed  to  pay  to  B.  the  amount  of  the  debt  owed 
to  him  by  H.  Held  that  the  transfer  by  H.  to  B.  was  without  consid- 
eration, and  that  B.  took  the  transfer  charged  with  notice  that  H.  as 
president  had  no  authority  to  transfer  tlie  property  of  the  corjjoration 
in  payment  of  his  individual  debts.  Tliat  the  loan  company  acquired 
no  better  title  than  B.  had,  and  that  plaintiffs  could  maintain  theii  bill 
to  compel  the  conveyance  to  them  of  the  legal  title  upon  payment  of  ihe 
amount  paid  by  B.  to  the  state,  with  interest.     lb. 

Taxation — Nature  of  Property  Assessed. — The  fact  tliat  prop- 
erty is  listed  for  taxation  by  the  assessor,  under  the  head  of  personal 
property,  does  not  conclude  the  grantee  thereof  from  showing  that  in 
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fact  it  was  realty,  in  an  action  between  tlie  grantee  and  grantor  to  de- 
termine which  party  is  liable  for  the  taxes  thereon.  The  C.  F.  &  I.  Co. 
V.  Tiie  Pueblo  Water  Co.,  352. 

Same — Watek works — Under  our  statute,  sec.  2880,  Gen.  Stats.  (2 
Mills'  Ann.  Stats,  sec.  3782),  and  irrespective  of  such  statute,  water 
mains,  pipes  and  hydrants  laid  in  the  public  streets  and  alleys  of  a  city, 
and  the  machinery  connected  therewith  and  necessary  to  the  operation 
of  a  waterworks  plant,  are  realty  for  the  purpose  of  taxation.     16. 

REFEREES: 

Practice — Appointment  of  Referee. — Where  the  matters  in  issue 
in  an  action  were  referred  to  a  party  to  hear  evidence  and  report  his 
findings  of  fact  and  conclusions  of  law  to  the  court,  the  fact  that  in  the 
order  of  reference  he  was  designated  as  "  special  master,"  instead  of  a 
referee,  did  not  affect  his  authority.  By  the  order  of  reference  he  be- 
came a  referee  for  the  purposes  for  which  he  was  appointed  with  all  the 
powers,  prerogatives  and  duties  which  our  statute  and  the  order  of  the 
court  laid  on  him.  The  findings  of  fact  by  the  referee,  approved  by  the 
lower  court,  are  binding  on  the  court  of  appeals,  if  they  are  sustained  by 
the  evidence,  or  if  they  rest  on  conflicting  testimony.  The  United  Water 
Worka  Co.   v.    The  Farmers'  Loan  and  Trust  Co..,  225. 

REMOVAL  OF  CAUSES: 

Assignment  for  Benefit  of  Creditors — Claims  against  As- 
signees.— A  claim  filed,  with  an  assignee  for  the  benefit  of  creditors, 
against  the  insolvent  estate  and  resisted  by  the  assignee  constitutes  a 
proceeding  in  court  under  our  statute.  The  claimant  in  such  case  is  a 
j)laintiff  as  the  term  is  understood  in  the  law.  As  the  present  statutes 
of  the  United  States  do  not  give  to  plaintiffs  the  right  to  remove  causes 
from  the  state  to  the  United  States  courts,  a  receiver  of  an  insolvent 
national  bank  who  filed  a  claim  with  an  assignee  was  not  entitled  to 
remove  the  cause  to  the  United  States  court.     Hill  v.  Graham,  536. 

REPLEVIN: 

Action  to  Recover  Personal  Property — Alternative  Judg- 
ment.— In  an  action  by' a  pledgor  to  recover  from  the  pledgee  raining 
stock  that  had  been  pledged  to  secure  a  loan,  or  its  value,  the  defend- 
ant cannot  complain  that  the  judgment  was  only  for  the  return  of  the 
stock  instead  of  being  in  the  alternative  for  the  return  or  for  its  value. 
Colbum  V.  Riley,  184. 

Same. — In  an  action  for  the  recovery  of  mining  stock  or  its  value, 
where  the  answer  of  defendant  disclosed  that  he  was  in  possession  of 
the  stock  and  that  it  could  be  returned,  an  alternative  provision  in  the 
judgment  for  the  value  of  the  stock  in  case  it  could  not  be  returned  was 
unnecessary.     lb. 
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Pledge— Redemption -Equitable  Action.— A  pledgor  may  main 
tain  an  equitable  action  to  redeem  a  pledge,  and  in  such  action  the  court 
may  order  the  pledgee  to  deliver  the  pledged  property  into  court  withm 
a  certain  time,  instead  of  merely  giving  judgment  for  possession  and 
leaving  the  plaintiff  to  the  ordinary  processes  of  the  court  to  enf(.rce 

the  judgment.     lb. 

Change  of  Possession— Instruction.— In  an  action  of  replevin  to 
recover  a  stock  of  goods  from  the  sheriff,  attached  by  him  as  the  prop- 
erty of  M.,  the  former  owner,  where  plaintiff  had  purchased  the  prop- 
erty and  been  in  possession  for  a  considerable  time,  and  there  was  no 
allegation  of  actual  fraud  in  the  sale  by  M.  in  the  answer,  an  allegation 
that  at  the  time  of  the  levy  of  the  attachment  M.  was  in  possession  of, 
and  exercising  complete  control  and  ownership  over,  the  goods  as  of 
her  own  property,  is  not  a  sufficient  allegation  that  there  had  been  no 
change  of  possession.  And  the  fact  that  phiintiff  employed  M.  to  trim 
hats  and  do  other  work  about  the  store  and  paid  her  a  fixed  compensa- 
tion neither  indicated  nor  tended  to  prove  that  M.  was  in  custody  of  the 
store  or  in  possession  of  the  goods.  And  an  instruction  that  there  was 
neither  allegation  nor  proof  that  there  was  no  change  of  possession  was 
justified.     Sargent  v.  Cameron,  200. 

Return  of  Property-Judgment-Jurisdiotion-Retubn  of  Of- 
ficer -In  a  replevin  suit  the  jurisdiction  of  the  court  over  the  prop- 
erty does  not  attach  until  the  officer  has  taken  possession  under  the 
writ  and  where  the  return  of  the  officer  on  the  writ  shows  that  he  never 
took  possession  of  the  property  but  left  it  in  the  possession  of  the  defend- 
ant a  judgment  which  orders  the  return  of  the  property  by  the  plaintiff 
to  the  defendant  is  without  jurisdiction  and  void.     Gallup  v.  Wortmann 

**  JUD^^ENT-PLKADING.-Under  sections  182  and  207  of  the  code  of 
1877  to  authorize  a  judgment  in  a  replevin  suit,  for  the  return  of  the 
property  to  the  defendant  or  for  its  value,  or  for  damage  for  its  deten- 
tion, the  return  and  the  damages  must  be  claimed  in  the  answer.  And 
where  the  answer  did  not  claim  a  return  of  the  property  or  damage  for 
ite  detention  a  judgment  for  its  return  and  for  damages  for  its  detention 
was  unwarranted  and  must  be  regarded  as  void.     16. 

Replevin  Bond-Action  upon-Burden  of  Pboof.-Ih  an  action 
upon  a  replevin  bond  the  burden  is  upon  the  plaintiff  to  allege  and  prove 
the  facts  showing  the  failure  of  the  principal  in  the  bond  to  perform 
the  judgment  of  the  court.     lb.  . 

Possession  of  PROPKBXY.-Replevin  will  not  Ue  against  one  not  in 
possession  of  the  property.  It  is  not  proper  to  render  judgment  against 
a  defendant  for  the  possession  of  property  which  he  did  not  have  at  the 
commencement  of  the  suit,  nor  for  damage  for  ita  retention.     Bruce  v. 

^s1iK-lN9TRUCTiONS.-In  a  replevin  suit  where  the  evidence  showed 
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that  defendant  was  not  in  possession  of  part  of  the  property,  an  instruc- 
tion by  the  court  to  the  effect  that  tlie  property  in  controversy  was  con- 
structively in  the  possession  of  the  defendant,  and  that  authorized  the 
jury  to  find  against  defendant  a  verdict  for  damages  for  its  unlawful 
detention,  was  erroneous,  and  where  the  jury  returned  a  verdict  for 
damage  against  defendant,  it  was  not  a  hai'mless  error,  neither  was  it 
cured  by  a  remittitur  of  part  of  the  damage  by  the  court.     lb. 

RESULTING  TRUSTS:  See  TRUSTS  AND  TRUSTEES. 

SALES: 

Inteeest  Coupons — Payment. — Where  the  possession  of  detached 
interest  coupons  is  transferred  without  an  express  agreement  between 
the  parties  as  to  whether  the  transfer  is  one  of  sale  or  payment,  if  the 
party  receiving  them  is  not  the  debtor  or  his  agent  or  some  one  whose 
duty  it  is  to  pay  them,  the  presumption  is  that  the  transfer  is  one  of 
sale,  but  if  the  party  receiving  them  is  the  debtor  or  his  agent  or  some 
one  whose  duty  it  is  to  pay  them,  then  the  presumption  is  that  the  trans- 
fer is  one  of  payment,  and  in  order  to  hold  such  transfer  to  be  a  sale  of 
the  coupons,  it  must  be  shown  that  the  holder  intended  to  sell  thera. 
And  this  presumption  is  stronger  where  the  holder  who  transfers  the 
coupons  is  interested  in  reducing  the  amount  of  the  debt  secured.  The 
facts  of  this  case  held  to  establish  a  payment  and  not  a  sale.  T%e  United 
Water  Works  Co.  v.  The  Farmers'  Loan  and  Trust  Co.,  22.5. 

Wabbanty. — Where  machinery  was  sold  to  be  delivered  on  the  cars 
at  the  place  of  sale,  and  the  agreement  of  warranty  was  tliat  if  the  goods 
should  fall  short  of  the  representations,  the  seller  would  replace  them 
without  charge,  or  refund  the  purchase  money,  the  purchaser  was  not 
entitled  on  breach  of  the  warranty,  to  recover  of  the  seller  freight 
charges,  or  expense  of  placing  or  loss  or  damage  resulting  from  an  at- 
tempt to  use  the  machinery.  The  Canon  City  E.  L.  &  P.  Co.  v.  The 
Medart  Patent  Pulley  Co.,  300. 

Same — Measube  of  Damage. — Where  machinery  was  sold  with  an 
agreement  to  replace  it  or  refund  the  purchase  money  in  case  it  fell 
short  of  the  representations,  and  there  was  no  replacement,  alteration 
or  reconstruction  of  the  machinery  to  bring  it  up  to  the  warranty,  the 
measure  of  damage  in  case  of  breacli  of  the  warranty,  was  the  difference 
between  the  value  of  the  goods  in  the  possession  of  the  purchaser,  and 
the  agreed  purchase  price.     26. 

SEDUCTION: 

Bbeaoh  of  Pbomise  of  Mabriaoe — Instbuctions.  —In  a  suit  for 
damage  for  breach  of  promise  of  marriage  and  seduction  an  instruction 
to  the  effect  that  if  the  jury  found  that  the  defendant  attempted  to  prove 
plaintiff  was  a  lewd  woman  and  of  bad  character,  and  he  had  failed  in 
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this  particular,  and  that  the  attempt  was  not  made  in  good  faith,  or  with 
reasonable  hope  or  expectation  of  success,  they  might  take  this  fact  into 
consideration  in  aggravation  of  the  damages,  was  not  erroneous.  Fleet- 
ford  V.  Barnett,  77. 

Same.— In  a  suit  for  damage  for  breach  of  promise  of  marriage  and 
seduction,  where  the  defendant  in  his  verified  answer  denied  carnal 
knowledge  of  the  plaintiff  and  in  his  testimony  admitted  such  carnal 
knowledge,  it  was  not  error  for  the  court  to  instruct  the  jury  that  they 
might  take  into  consideration  the  defendant's  sworn  denial  in  conjunction 
with  his  testimony  on  the  trial  in  determining  the  weight  and  credibility 
to  be  given  to  his  testimony.     lb. 

Same— Consent.— In  an  action  for  damage  for  breach  of  promise  of 
marriage  and  seduction,  if  a  promise  was  made,  and  the  plaintiff  having 
agreed  to  marry,  afterwards  consented  to  the  intercourse  with  defendant 
she  might  still  recover  damage  for  such  acts.     lb. 

Same— Intercourse  Prior  to  Promise.— In  an  action  for  damage 
for  breach  of  promise  of  marriage  and  seduction,  the  criminal  miscon- 
duct of  the  plaintiff,  known  to  the  defendant  before  he  made  the  prom- 
ise and  participated  in  by  him,  cannot  be  useii  in  mitigation  of  the 
damage.  The  fact  that  defendant  had  intercourse  with  plaintiff  before 
as  well  as  after  the  promise  could  not  affect  the  damage  plaintiff  had  a 
right  to  recover  for  the  breach  of  contract  upon  which  her  action  was 

based.     lb. 

Evidence— Credibility  of  Witness— Prkponderance.— The  ques- 
tion of  the  credibility  of  witnesses  is  entirely  with  the  jury  and  the  ques- 
tion of  preponderance  is  not  solely  determined  by  the  number  of  wit- 
nesses who  may  be  opposed.  In  an  action  for  breach  of  promise  ano 
seduction  it  was  proper  to  refuse  an  instruction  to  the  effect  that  if  one 
witness  testified  to  certain  acts  and  conversation,  and  another  witness 
with  equal  credibility  denied  either  the  acts  or  the  conversation  and 
there  was  no  corroborative  proof,  the  case  must  fall,     lb. 

SPECIFIC  PERFORMANCE:  See  CONTRACTS. 

STATUTORY  CONSTRUCTION: 

Estatks  of  Decedents— Real  Estate.— Sec.  4691,  Mills'  Ann.  Stat 
which  authorizes  and  makes  it  the  duty  of  administrators  and  executors 
to  receive,  take  possession  of  and  sue  for  and  recover  rents,  issues  and 
profits  of  the  real  estate  of  the  decedent,  does  not  authorize  the  admin- 
istrator to  take  possession  of  lauds  or  tenements,  nor  to  execute  or  ter- 
minate a  lease,  nor  to  sue  for  the  ouster  of  a  tenant,  unless  it  be  for 
default  ill  the  payment  of  rent  or  other  condition  of  the  lease,  and  in 
such  case  it  would  be  necessary  for  him  to  allege  in  his  complaint  the 
facts  required  to  show  his  authority  to  institute  and  maintain  the  suit 
and  the  default  of  the  tenant.     Hupp  v.  Bupp,  36. 
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Attachment — Order  of  Sale — Execution. — Sec.  2013,  den.  Stats. 
(Mills'  Aun.  Stats,  sec.  2713)  provides  that  in  cases  of  attachment  in 
justices'  courts,  if  judgment  be  recovered  by  plaintiii  the  justice  shall 
issue  an  order  of  sale  to  the  constable,  directing  him  to  satisfy  the  judg- 
ment out  of  the  proceeds  of  the  property  attached,  and  if  not  sufficient 
to  satisfy  the  judgment,  execution  shall  issue  as  in  other  cases.  Where 
an  attachment  issued  from  a  justice's  court  vras  returned  by  the  con- 
stable as  having  been  levied  upon  certain  property  of  defendants,  but 
that  the  property  was  afterwards  released,  and  Judgment  was  recovered 
by  plaintiff  against  the  defendants  and  sustaining  the  attachment,  as 
tlie  property  attached  had  been  released  it  passed  out  of  the  jurisdiction 
of  the  justice,  and  he  could  issue  no  order  of  sale  against  it,  and  it  was 
proper  to  issue  execution  upon  the  judgment  at  once  without  having 
first  issued  an  order  of  sale.     Bishop  v.  Puiindstone  et  al.,  73. 

Venue — Suit  for  Taxes. — Although  sec.  2819,  Gen.  Stats.  (Mills' 
Ann.  Stats,  sec.  2771)  provides  that  the  county  treasurer  shall  institute 
suit  in  his  county  in  an  action  of  debt  for  the  recovery  of  taxes  where 
he  is  unable  to  collect  the  same  by  distress  and  sale,  since  the  adoption 
of  the  code  all  common-law  forms  of  action  were  abolished,  and  the  in- 
stitution and  conduct  of  all  suits  are  governed  by  the  code,  so  that  an 
action  for  the  recovery  of  taxes  the  form  of  which  would  formerly  have 
been  debt,  is  now  regulated  and  controlled  by  the  code,  and  the  provi- 
sions of  the  code  designating  the  proper  county  for  trial  of  causes,  and 
providing  for  change  of  the  place  when  suit  is  not  commenced  in  the 
proper  county  apply  to  a  suit  for  taxes.      JFason  c.  Bigelow,  120. 

Same. — The  fact  that  the  statute  makes  it  the  duty  of  the  county 
treasurer  to  institute  suit  for  taxes  in  his  own  county,  does  not  affect 
the  question  of  where  it  may  properly  be  tried.  Any  county  is  the 
proper  county  for  the  commencement  of  actions  but  it  may  or  may  not 
be  the  proper  county  for  their  trial.  While  the  statute  may  control  as 
to  the  place  of  instituting  a  suit  for  taxes,  its  place  of  trial  is  regulated 
by  the  code.     lb. 

Judgment  Against  County — Discretion  of  Board.— Section  527, 
Gen.  Stats,  as  amended  Sess.  Laws,  1887,  ])age  240,  provides  that  "  when 
a  judgment  shall  be  given  and  rendered  against  a  county  *  *  *  no  exe- 
cution shall  issue  thereon  but  the  same  may  be  paid  by  the  levy  of  a  tax, 
but  nothing  contained  in  this  section  shall  operate  to  prevent  the  county 
commissioners  from  paying  all  or  any  part  of  any  such  judgment  by  a  war- 
rant drawn  by  them  upon  the  ordinary  county  fund  in  the  county  treas- 
ury *  *  ♦  and  provided  further,  that  the  powers  herein  given  to  the 
board  of  county  commissioners  shall  not  be  construed  as  requiring  said 
board  to  levj'  any  special  tax  to  pay  any  judgment,  unless  in  its  discre- 
tion the  said  board  shall  determine."  Hdd  that  the  effect  of  the  last 
proviso  was  not  to  leave  it  discretionary  with  the  board  of  commission- 
ers to  say  whether  or  not  a  judgment  against  a  county  should  ever  ba 
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paid,  but  should  be  construed  as  leaving  it  to  the  discretion  of  the  board 
to  pay  a  judgment  either  by  levying  the  tax  or  by  wan-ant  drawn  on  the 
ordinary  county  fund,  when  the  judgment  can  be  paid  by  warrant,  but 
if  it  cannot  be  paid  by  warrant  on  the  ordinary  fund  the  special  Ux  must 
be  levied.     The  People  ex  rel.  Reynolds  v.  Rio  Grande  County,  124. 

Appeal  — Probate  Matters  —  Final  Judgment.  —  Under  sec.  3, 
Laws,  1891,  page  109,  the  district  court  has  jurisdiction  to  review  the 
action  of  the  county  court  in  probate  matters  without  regard  to  the 
finality  of  such  order  or  judgment,  but  no  appeal  lies  from  the  deci- 
sion of  the  district  court  to  the  court  of  appeals  unless  the  action  of  the 
county  court  appealed  from  was  a  final  judgment.     Hamilton  et  al.  v. 

Fowler,  175. 

Foreign  Corporation— Contbact— Right  to  Sue.— Sections  261 
and  262,  Gen.  Stats.  (Mills'  Ann.  Stats,  sees.  .500  and  501)  requiring 
every  foreign  corporation  to  file  in  the  oifice  of  the  secretary  of  state  a 
copy  of  its  charter,  etc.,  and  providing  that  a  failure  so  to  do  shall  ren- 
der its  officers,  agents  and  stockholders  liable  on  all  its  contracts  made 
in  this  state  during  its  default,  does  not  invalidate  contracts  of  such  cor- 
poration made  in  the  state  without  having  complied  with  the  statute, 
nor  affect  the  right  of  such  corporation  to  sue  upon  any  such  contract. 
Helvetia  Swiss  Fire  Ins.  Co.  v.  E.  P.  AlU>i  Co.,  264. 

Mechanics'  Liens.— Where  under  the  mechanic's  lien  statute  it  is 
sought  to  make  one  person  liable  for  the  debt  of  another,  the  statute 
must  be  strictly  construed,  and  the  party  claiming  the  lien  under  the 
statute  must  bring  himself  clearly  within  its  provisions.    Maker  v.  Skull 

et  al.,  322. 

Same— Reputed  Owner.— Where  the  owner  of  a  mining  claim  en- 
tered into  a  contract  with  S.,  whereby  he  was  to  convey  to  S.  an  un- 
divided one-half  interest  in  the  claim  upon  the  completion  by  S.  of  a 
certain  amount  of  development  work,  S.  was  not  the  owner,  or  reputed 
owner,  or  agent  of  the  owner  of  the  property,  as  contemplated  in  sec.  1, 
page  316,  Laws.  1893,  such  as  would  give  a  mechanic's  lien  on  the  prop- 
erty to  laborers  doing  work  on  the  mine  under  a  contract  from  S.     lb. 

Fraudulent  Conveyance.— Section  1520,  General  Statutes,  which 
provides  that  all  conveyances  made  in  trust  for  the  use  of  the  grantor 
shall  be  void  as  against  existing  creditors,  held  to  include  only  cases 
where  the  trust  for  the  benefit  of  the  grantor  was  the  principal  purpose 
to  be  accomplished  by  the  conveyance,  and  to  exclude  cases  where  the 
benefit  was  merely  incidental  and  the  main  purpose  was  lawful.  A  res- 
ervation in  a  conveyance  to  dispose  of  the  surplus  by  payment  of  other 
debts  is  not  such  benefit  to  the  grantor  as  would  invalidate  the  convey- 
ance.    The  Jefferson  Comity  Bank  v.  ITuminel,  337. 

Public  Official— Loaning  Money.— Section  2  of  the  actof  April  17, 
1889  (Mills'  Ann.  Stats,  sec.  1249),  which  prohibits  the  loaning,  with  or 
\N  ithout  interest,  by  any  public  official,  of  any  money  in  his  possession 
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or  keeping,  care  or  control,  by  virtue  of  his  office,  was  not  intended  to 
prohibit  the  deposit  of  money  in  banks  for  safekeeping,  and  a  bond 
given  to  an  officer  to  secure  such  deposit  is  not  against  public  policy. 
Davis  et  al.  v.  Dunlevy,  344. 

Contracts  —  Tax  List — Publication. — Under  act  of  the  special 
session  of  the  legislature  of  1894  (Sess.  Laws,  1894,  page  45),  it  was 
made  the  duty  of  county  commissioners  to  advertise  for  bids  to  publish 
the  delinquent  tax  lists,  and  to  let  the  contract  to  the  lowest  respon- 
sible bidder.  The  act  is  mandatory  and  county  commissionex's  must 
publish  the  tax  list  in  accordance  with  the  terms  of  this  act.  Where  a 
board  of  county  commissioners  advertised  for  bids,  and  let  the  contract 
for  publishing  the  delinquent  tax  list  they  had  no  authority  to  rescind 
such  contract  and  enter  into  a  new  and  different  contract  with  the  pub- 
iisher,  and  a  subsequent  and  different  contract  entered  into  between 
the  publisher  and  commissioners  was  void,  and  an  injunction  would  lie 
to  prevent  the  carrying  out  of  such  contract.  Dawson  v.  Woodkams  et 
al,  394. 

Office  and  Officers — Board  of  Public  Works — Filling  Va- 
cancy.— Sec.  33,  art.  3  of  the  charter  of  the  city  of  Denver  (Sess.  Laws, 
1893,  page  167)  provides  that  the  governor  shall  by  and  with  the  advice 
and  consent  of  the  senate  appoint  a  board  of  public  works,  and  that 
the  governor  shall  have  power  to  fill  vacancies  in  vacation  of  the  sen- 
ate by  appointment  in  writing  filed  with  the  secretary  of  the  state. 
Held  that  under  this  section  a  vacancy  in  the  board  filled  by  the  gov- 
ernor during  the  vacation  of  the  senate  is  an  appointment  for  the  bal- 
ance of  the  term,  and  that  it  is  not  necessary  that  the  appointment 
should  be  confirmed  by  the  senate  when  it  meets  before  the  term  ex- 
pires. Section  6,  article  4  of  the  constitution,  which  authorizes  the 
governor  to  fill  vacancies  in  certain  offices  until  the  next  meeting  of  the 
senate,  does  not  apply  to  appointments  to  fill  vacancies  in  the  board  of 
public  works.     Monash  v.  Rhodes,  404. 

Appropriations. — Where  an  act  of  the  legislature  created  a  fund  to 
pay  a  casual  deficiency,  creating  a  board  to  audit  all  claims  to  be  paid 
out  of  said  fund,  and  providing  that  said  act  should  not  be  revised, 
amended  or  repealed  until  the  total  amount  of  indebtedness  therein 
provided  for  was  wholly  paid,  and  a  subsequent  act  of  the  same  legis- 
lature appropriated  a  certain  amount  of  said  fund,  or  so  much  thereof 
as  might  be  necessary  to  pay  the  balance  of  the  salaries  of  the  inspector 
of  metalliferous  mines  and  his  assistants,  and  directed  the  auditor  to 
issue  his  warrants  totiie  parties,  naming  them,  for  the  sums  then  justly 
due,  and  from  time  to  time  as  the  same  might  become  due,  but  in  nam- 
ing the  amount  to  be  paid  one  of  the  assistants,  the  auditor  was  directed 
to  draw  his  warrant  for  a  certain  sum,  without  the  qualifying  words, 
"now  justly  due  and  from  time  to  time  as  the  same  might  become 
due  ;  "  held  that  the  two  acts  should  be  construed  together,  and  that  it 
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was  not  intended  to  appropriate  a  specific  sum  to  the  assistant  inspector, 
but  that  it  was  intended  to  provide  for  the  payment  of  such  amount  aa 
the  auditing  board  might  determine  was  due.     Parks  v.  Hays,  415. 

Pabtnebship — Pbobate  Coubt — JuBiSDicTiON. — Laws,  1885,  p.  285 
(Mills'  Ann.  Stats,  sec.  3384,  et  seq.),  providing  for  the  duty  of  surviv- 
ing partners  in  respect  to  partnership  property,  does  not  apply  to  a  part- 
nership the  existence  of  which  is  denied.  The  probate  court  as  such 
has  no  jurisdiction  to  determine  the  disputed  question  as  to  whether  or 
not  a  partnership  existed  between  the  deceased  and  other  parties,  and 
on  appeal  from  such  a  proceeding  to  the  district  court,  the  district  court 
is  without  jurisdiction.      Wright  v.  Wright,  470. 

Legal  Advebtisement — Official  Ballot. — Sec.  1423,  Gen.  Stats. 
(Mills'  Ann.  Stats,  sec.  1878)  fixing  the  fees  for  the  publication  of  all 
legal  advertisements,  does  not  apply  to  the  publication  of  the  official 
ballot  under  the  election  laws.  Board  of  ComWs,  Las  Animas  County,  v. 
Stone  et  al.,  476. 

Cities  and  Towns — Obdinances — Delegated  Powebs. — The  char- 
ter of  the  city  of  Denver,  art.  2,  sec.  20,  gave  the  city  council  power  by 
ordinance  :  "*  *  *  Tenth.  Exclusively  to  provide  for  the  licensing, 
regulating  and  taxing  of  all  lawful  occupations,  business  places,  trades, 
professions  *  *  *  provided  that  such  license  shall  be  granted  by  the 
fire  and  police  board  only.  *  *  *  Fifty-third.  To  regulate  and  license  or 
prohibit  butchers,  and  to  revoke  their  license  for  malconduct  in  the 
course  of  trade,  and  to  regulate,  license  and  restrain  the  sale  of  fresh 
meats,  fish  and  vegetables."  Held,  that  the  power  to  license  under  the 
last-named  clause  must  be  exercised  by  the  city  council,  and  under  the 
first-named  by  the  fire  and  police  board  acting  under  general  regula- 
tions prescribed  by  the  council;  and  that  an  ordinance  that  conferred 
upon  the  fire  and  police  board  and  upon  the  health  officer  arbitrary 
power  to  grant  or  withhold  licenses  to  conduct  butcher  shops  or  meat 
markets  without  assigning  any  reason  therefor,  is  in  violation  of  the 
charter  and  void.  Such  an  ordinance  not  only  contravenes  the  rule  of 
law,  that  where  a  power  is  conferred  upon  a  municipal  corporation  to 
regulate  any  calling  or  business,  such  discretionary  authority  cannot  be 
delegated  to  others,  but  is  also  violative  of  the  constitutions  of  the 
state  and  of  the  United  States,  that  guarantee  to  every  person  the  equal 
protection  of  the  laws.      Walsh  v.  The  City  of  Denver,  523. 

TAXES  AND  TAXATION: 

Venue — Action  to  Recovbe  Taxes — Place  of  Tbial. — An  action 
for  the  recovery  of  taxes  is  not  an  action  upon  a  contract,  and  therefore 
does  not  come  within  the  exception  to  chapter  2  of  the  code  which  au- 
thorizes the  bringing  of  an  action  on  a  contract  in  the  county  where  the 
contract  was  to  be  performed.      Wasoa  c.  Bigelow,  120. 

Same. — The  treasurer  of  H.  county  brought  suit  in  the  county  court 
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of  H.  county  against  a  resident  of  M.  county  for  taxes  assessed  against 
liim  on  personal  property  found  in  H.  county.  Service  was  made  on 
the  defendant  in  M.  county.  Held  that  it  was  the  duty  of  the  court  on 
application  of  defendant  to  transfer  the  cause  to  the  county  court  of  M. 
county.     lb. 

Same— Statutoby  PRO^^sIONS.— Although  sec.  2819.  Gen.  Stats. 
<  Mills'  Ann.  Stats,  sec.  2771 1  provides  that  the  county  treasurer  shall 
institute  suit  in  his  county  in  an  action  of  debt  for  the  recovery  of  taxes 
where  he  is  unable  to  collect  the  same  by  distress  and  sale,  since  the 
adoption  of  the  code  all  common-law  forms  of  action  were  abolished, 
and  the  institution  and  conduct  of  all  suits  are  governed  by  the  code, 
so  that  an  action  for  the  recovery  of  taxes  the  form  of  which  would 
formerly  have  been  debt,  is  now  regulated  and  controlled  by  the  code, 
and  the  provisions  of  the  code  designating  the  proper  county  for  trial 
of  causes,  and  providing  for  change  of  the  place  when  suit  is  not  com- 
menced in  the  proper  county  apply  to  a  suit  for  taxes.     76. 

Same.— The  fact  that  the  statute  makes  it  the  duty  of  the  county  treas- 
urer to  institute  suit  for  taxes  in  his  own  county,  does  not  affect  the 
question  of  where  it  may  properly  be  tried.  Any  county  is  the  proper 
county  for  the  commencement  of  actions  but  it  may  or  may  not  be  the 
proper  county  for  their  trial.  While  the  statute  may  control  as  to  the 
place  of  instituting  a  suit  for  taxes,  its  place  of  trial  is  regulated  by  the 
code.     lb. 

Judgment  Agaixst  County— Payment— Void  Col-xty  Warrants 
-Mandamus  to  Levy  Tax.— In  a  suit  against  a  county  it  was  agreed 
between  the  plaintiff  and  the  board  of  county  commissioners  that  plain- 
tiff should  pay  the  costs  of  the  suit  and  should  receive  in  satisfaction  of 
his  judgment  county-  warrants  drawn  against  money  in  the  county  treas- 
ury not  otherwise  appropriated,  and  that  the  county  would  make  no 
defense.  Upon  rendition  of  judgment  and  the  presentation  to  the  board 
of  a  transcript  showing  satisfaction  the  board  delivered  to  the  plaintiff 
warrants  of  the  county  as  agreed,  which  he  received  and  accepted  in 
full  satisfaction  of  the  judgment,  and  instructed  the  clerk  to  enter  satis- 
faction on  the  judgment  docket,  which  the  clerk  failed  to  do.  The  war- 
rants thus  received  were  afterwards  presented  to  the  treasurer  who  re- 
fused payment  and  indorsed  on  them  "  no  funds."  The  statute  then  in 
force  provided  that  a  judgment  against  a  county  should  be  paid  by  the 
levy  of  a  tax  for  that  purpose  with  a  proviso  that  the  board,  instead  of 
levying  the  tax,  might  pay  the  judgment  by  a  warrant  upon  the  county 
treasurer.  Held  that  the  authority  to  issue  a  warrant  at  once  instead  ol 
levying  a  tax  contemplated  the  presence  in  the  treasury  of  money  appli- 
cable to  the  payment  of  the  judgment,  aud  unless  there  was  money  in 
the  treasury  to  meet  the  warrant  its  issuance  was  unauthorized  and  the 
board  had  no  alternative  except  to  levy  the  tax.  and  tlie  warrants  thus 
issued  and  received  by  plaintiff  constituted  no  payment  of  the  judgment. 
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If  satisfaction  had  been  entered  on  the  record,  a  proceeding  to  cancel 
would  be  sustained,  but  as  no  satisfaction  was  entered  of  record  man- 
damus to  compel  the  board  to  levy  the  tax  should  be  sustained  upon 
the  judgment.     The  People  ex  rel.  Reynolds  i-.  Rio  Grande  County,  124. 

Judgment  Against  County — Discretion  of  Board — Statutory 
Construction. — Section  527,  Gen.  Stats,  as  amended  Sess.  Laws,  1887, 
page  240,  provides  that  "  when  a  judgment  shall  be  given  and  rendered 
against  a  county  *  *  *  no  execution  shall  issue  thereon  but  the  same 
may  be  paid  by  the  levy  of  a  tax,  but  nothing  contained  in  this  section 
shall  operate  to  prevent  the  county  commissioners  from  paying  all  or 
any  part  of  any  such  judgment  by  a  wai'rant  drawn  by  them  upon  the  ordi- 
nary county  fund  in  the  county  treasury  *  *  *  and  provided  further, 
that  the  powers  herein  given  to  the  board  of  county  commissioners  shall 
not  be  construed  as  requiring  said  board  to  levy  any  special  tax  to  pay 
any  judgment,  unless  in  its  discretion  the  said  board  shall  determine.'' 
field  that  the  effect  of  the  last  proviso  was  not  to  leave  it  discretionary 
with  the  boai'd  of  commissioners  to  say  whether  or  not  a  judgment 
against  a  county  should  ever  be  paid,  but  should  be  construed  as  leav- 
ing it  to  the  discretion  of  the  board  to  pay  a  judgment  either  by  levying 
the  tax  or  by  warrant  drawn  on  the  ordinary  county  fund,  when  the  judg- 
ment can  be  paid  by  warrant,  but  if  it  cannot  be  paid  by  warrant  on  the 
ordinary  fund  the  special  tax  must  be  levied.     76. 

Judgments — Collateral  Attack. — In  an  action  for  mandamus  to 
compel  the  board  of  county  commissioners  to  levy  a  tax  to  pay  a  judg- 
ment against  a  county  the  judgment  is  conclusive  of  all  questions  which 
were  or  might  have  been  litigated  in  the  suit.     lb. 

Nature  of  Property  Assessed. — The  fact  that  property  is  listed 
for  taxation  by  the  assessor,  under  the  head  of  personal  property,  does 
not  conclude  the  grantee  thereof  from  showing  that  in  fact  it  was  realty, 
in  an  action  between  the  grantee  and  grantor  to  determine  which  party 
is  liable  for  the  taxes  thereon.  The  C.  F.  &  I.  Co.  v.  The  Pueblo  Water 
Co.,  352. 

Same  —  Waterworks. — Under  our  statute,  sec.  2830,  Gen.  Stats. 
(2  Mills'  Ann.  Stats,  sec.  3782)  and  irrespective  of  such  statute,  water 
mains,  pipes  and  hydrants  laid  in  the  public  streets  and  alleys  of  a  city, 
and  the  machinery  connected  therewith  and  necessary  to  the  operation 
of  a  waterworks  plant,  are  realty  for  the  purpose  of  taxation.     lb. 

Contracts — Tax  List — Publication. — Under  act  of  the  special  ses- 
sion of  the  legislature  of  1894  (Sess.  Laws,  1894,  page  45),  it  was  made 
the  duty  of  the  county  commissioners  to  advertise  for  bids  to  publish 
the  delinquent  tax  lists,  and  to  let  the  contract  to  the  lowest  responsi- 
ble bidder.  The  act  is  mandatory  and  county  commissioners  must  pub- 
lish the  tax  list  in  accordance  with  the  terms  of  this  act.  Where  a 
board  of  county  commissioners  advertised  for  bids  and  let  the  contract 
for  publishing  the  delinquent  tax  list  they  had  no  authority  to  rescind 
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such  contract  and  enter  into  a  new  and  different  contract  with  the  pub- 

lislier.  and  a  subsequent  and  different  contract  entered  into  between  the 

publisher  and  commissioners  was  void,  and  an  injunction  would  lie  to 

prevent  the  carrying  out  of  such  contract.     Dawson  v.  Woodhams  et  al., 

394 

TAX  SALES: 

Limitation. — A  purchaser  at  a  tax  sale  who  relies  on  the  statutes  of 
limitation  must  bring  himself  clearly  within  their  provisions.  Brinker 
et  al.  c.  The  U.  P.,  D.  cfe  G.  Ry.  Co.,  166. 

Same — Color  of  Title — Void  Deed. — A  deed,  even  though  void  on 
its  face,  will  make  color  of  title  as  fully  and  as  effectually  as  though 
the  deed  was  regular  on  its  face  and  void  for  reasons  aliunde  the  instru- 
ment, and  will  support  a  plea  of  the  general  statutes  of  limitation.    lb. 

Tax  Deed — Limitation — Void  Deed. — A  void  deed  will  not  support 
a  plea  of  limitation  rmder  the  act  of  1885,  which  provides  that  no  action 
for  the  recovery  of  land  sold  for  taxes  shall  lie,  unless  it  be  brought 
within  five  years  after  the  execution  and  delivery  of  a  deed  by  the  treas- 
urer,   lb. 

TELEGRAPH  COMP ANTES: 

Liability — Not  Common  Cabbibbs. — Telegraph  companies  are  not 
common  carriers,  and  their  obligations  and  liabilities  are  not  to  be  meas- 
ured by  the  same  rules.  They  cannot  be  treated  as  absolute  insurers 
against  mistakes  in  transmission  nor  delays  in  delivery  of  messages,  ex- 
cept in  so  far  as  they  create  this  relation  by  their  own  acts,  so  hold 
themselves  out  to  the  public,  or  make  themselves  by  their  own  rules. 
The  Postal  Tel.  Cable  Co.  v.  Barwise,  328. 

Damages. — Where  consequential  damages  are  sought  to  be  recovered 
against  a  telegraph  company  for  failure  to  transmit,  or  delay  in  deliver- 
ing a  message,  the  damages  must  be  such  as  may  fairly  and  reasonably 
be  considered  as  arising  naturally  from  the  breach  of  contract  complained 
of,  or  such  as  may  be  reasonably  supposed  to  have  been  in  the  contem- 
plation of  the  parties  at  the  time  of  making  the  contract,  as  a  probable 
result  of  the  breach  of  it.  They  must  be  certain,  both  in  their  nature 
and  in  respect  to  the  cause  from  which  they  prt)ceed,  and  must  not  be 
speculative  or  contingent.  They  must  be  the  proximate  consequence 
of  the  breach.     lb. 

Same. — A  telegi-am  by  a  broker  to  a  canning  company  to  the  effect  that 
a  gi-ocery  company  desired  to  purchase  a  certain  number  of  cases  of  fruit 
of  varied  assortment;  that  another  fruit  company  had  quoted  to  them 
certain  prices,  and  requesting  to  know  the  lowest  prices  of  the  canning 
company  on  the  same  class  of  goods,  and  in  the  event  the  prices  and 
terms  were  satisfactory,  a  sale  might  be  effected,  and  that  if  necessary 
to  bring  about  a  sale  the  broker  would  forfeit  all  claim  to  brokerage 
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fees,  was  not  such  a  message  as  would  support  an  action  for  damage  by 
the  broker  for  the  amount  of  his  brokerage  fees  on  account  of  a  failui'e 
to  make  the  sale  because  of  a  delay  in  the  delivery  of  the  message.  It 
does  not  naturally  follow  that  the  sale  would  have  been  consummated 
if  the  message  had  been  delivered.     lb. 

TRUSTS  AND  TRUSTEES: 

Resulting  Trust. — Where  one  furnishes  another  money  to  buy  land 
under  an  agreement  that  the  purchaser  shall  take  title  and  hold  it  for 
the  benefit  of  the  person  furnishing  the  money  and  the  laud  is  purchased 
a  resulting  trust  arises  in  favor  of  the  party  furnishing  the  money, 
whether  or  not  the  identical  money  furnished  be  used  to  make  the  pur- 
chase, and  notwithstanding  the  purchaser  may  have  used  the  money 
furnished  him  for  his  own  use  and  supplied  its  place  with  money  of  his 
own.     Uarick  v.  Vandevier,  116. 

Death  of  Trustee. — A  trustee  cannot  by  his  own  voluntary  act 
change  his  capacity  and  convert  himself  into  a  mere  debtor,  nor  could 
the  death  of  the  trustee  effect  the  change.  And  where  a  decedent  in 
his  lifetime  held  certain  shares  of  stock  in  trust  for  plaintiff,  his  death 
did  not  change  that  relation.  Neither  did  the  fact  that  the  identical 
certificates,  left  with  him,  had  been  used  for  his  own  benefit,  if  he  had 
other  certificates  of  the  same  series  against  which  the  trust  could  be 
enforced.     Marshall  v.  Marshall,  505. 

Limitation — Laches. — Where  a  trust  is  established  it  continues,  and 
the  statute  of  limitations  would  not  run  against  its  enforcement,  nor 
would  the  laches  of  the  cestui  que  trust  be  chargeable  to  him  until  after 
the  trustee  had  by  some  act  disavowed  the  trust.     lb. 

Evidence. — Where  it  is  sought  to  establish  a  trust,  the  facts  relied 
upon  must  be  shown  with  clearness  and  certainty,  but  the  certainty  re- 
quired is  only  such  as  is  sufficient  to  satisfy  the  jury  or  the  court  of  the 
existence  of  the  trust,  and  it  is  provable  in  the  same  manner  and  by  the 
same  class  of  evidence  as  other  facts.  Circumstantial  evidence  is  ad- 
missible for  that  purpose.  By  clearness  and  certainty  is  meant  that 
there  must  be  sufficient  positive  facts  shown  to  take  the  matter  without 
the  realm  of  conjecture  and  presumption.     Marshall  v.  Fleming,  516. 

VENDOR  AND  VENDEE: 

Deceit. — False  representations  by  a  vendor  that  a  creek,  bordering 
land  sold,  had  never  overflown  and  would  not  overflow  its  banks,  relied 
upon  by  the  vendee,  who  was  ignorant  of  the  facts,  will  support  an  ac- 
tion for  damage,  caused  by  an  overflow,  to  property  placed  on  the  land, 
in  reliance  on  the  representations,  by  the  vendee.     Oakes  v.  Miller,  374. 

Same  —  Contributory  Neoligenge. — In  an  action  for  damage  to 
property  caused  by  overflow  from  the  waters  of  a  creek,  by  a  vendee 
against  a  vendor,  the  plaintiff  is  not  chargeable  with  contributory  iieg- 
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ligence,  where  he  relied  upon  the  false  representations  of  the  vendor 

that  the  creek  never  overflowed.     lb. 

VENUE: 

Action  to  Kecover  Taxes — Place  of  Tbial. — An  action  for  the 
recovery  of  taxes  is  not  an  action  upon  a  contract,  and  therefore  does 
not  come  within  the  exception  to  chapter  2  of  the  code  which  author- 
izes the  bringing  of  an  action  on  a  contract  in  the  county  where  the  con- 
tract was  to  be  performed.     Wason  v.  Bigelow,  120. 

Same. — The  treasurer  of  H.  county  brought  suit  in  the  county  court 
of  H.  county  against  a  resident  of  M.  county  for  taxes  assessed  against 
him  on  personal  property  found  in  H.  county.  Service  was  made  on  the 
defendant  in  M.  county.  Held  that  it  was  the  duty  of  the  court  on  ap- 
plication of  defendant  to  transfer  the  cause  to  the  county  court  of  M. 
county.     76. 

Same  —  Statutory  Provisions. — Although  sec.  2819,  Gen.  Stats. 
(Mills'  Ann.  Stats,  sec.  2771)  provides  that  the  county  treasurer  shall 
institute  suit  in  his  county  in  an  action  of  debt  for  the  recovery  of  taxes 
where  he  is  unable  to  collect  the  same  by  distress  and  sale,  since  the 
adoption  of  the  code  all  common-law  forms  of  action  were  abolished, 
and  the  institution  and  conduct  of  all  suits  are  governed  by  the  code,  so 
that  an  action  for  the  recovery  of  taxes  the  form  of  which  would  for- 
merly have  been  debt,  is  now  regulated  and  controlled  by  the  code,  and 
the  provisions  of  the  code  designating  the  proper  county  for  trial  of 
causes,  and  providing  for  change  of  the  place  when  suit  is  not  com- 
menced in  the  proper  county  apply  to  a  suit  for  taxes.     lb. 

Same. — The  fact  that  the  statute  makes  it  the  duty  of  the  county  treas- 
urer to  institute  suit  for  taxes  in  his  own  county,  does  not  affect  the 
question  of  where  it  may  properly  be  tried.  Any  county  is  the  proper 
county  for  the  commencement  of  actions  but  it  may  or  may  not  be  the 
proper  county  for  their  trial.  While  the  statute  may  control  as  to  the 
place  of  instituting  a  suit  for  taxes,  its  place  of  trial  is  regulated  by  the 
code.    lb. 

Pbactioe — Change  of  Venue. — Where  a  party  to  an  action  applied 
for  a  change  of  venue  of  the  cause  to  another  division  of  the  same  court 
on  the  ground  of  prejudice  of  the  judge  before  whom  it  was  pending, 
and  an  order  was  made  changing  the  cause  to  another  division  as  prayed, 
the  party  cannot  afterwards  complain  of  the  action  of  the  court  in  mak- 
ing the  change  on  the  ground  that  it  should  have  been  changed  to  aa- 
other  county.     Davis  et  al.  v.  Dunlevy,  344. 

WARRANTY: 

Contracts — Interprktation. — Express  warranties,  like  other  con- 
tracts, are  to  be  interpreted  by  ascertaining  the  intention  of  the  pctrties 
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from  the  language  used.     The  Canon  City  E.  L.  A  P.  Co.  v.  The  Medart 

Patent  Pulley  Co.,  300. 

Samb. — Where  machinery  was  sold  to  be  delivered  on  the  cars  at  the 
place  of  sale,  and  the  agreement  of  warranty  was  that  if  the  goods 
should  fall  short  of  the  representations,  the  seller  would  replace  them 
without  charge,  or  refund  the  purchase  money,  the  purchaser  was  not 
entitled  on  breach  of  the  warranty,  to  recover  of  the  seller  freight 
charges,  or  expense  of  placing  or  loss  or  damage  resulting  from  an  at- 
tempt to  use  the  machinery.     76. 

Same — Measure  of  Damage. — Where  machinery  was  sold  with  an 
agreement  to  replace  it  or  refund  the  purchase  money  in  case  it  fell 
short  of  the  representations,  and  there  was  no  replacement,  alteration 
or  I'econstruction  of  the  machinery  to  bring  it  up  to  the  warranty,  the 
measure  of  damage  in  case  t)f  breach  of  the  warranty,  was  the  difference 
between  the  value  of  the  goods  in  the  possession  of  the  purchaser,  and 
the  agreed  purchase  price.     76. 

WATER  WORKS: 

Taxation — Real  Estate, — Under  our  statute,  sec.  2830,  Gren.  Stats. 
(2  Mills'  Ann.  Stats,  sec.  3782)  and  irrespective  of  such  statute,  water 
mains,  pii>es  and  hydrants  laid  in  the  public  streets  and  alleys  of  a  city, 
and  the  machinery  connected  therewith  and  necessary  to  the  operation 
of  a  waterworks  plant,  are  realty  for  the  purpose  of  taxation.  The  C. 
F.  <fe  7.  Co.  V.  The  Pueblo  Water  Co.,  352. 
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